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PREFACE. 


This book intends to place before its readers all such informations 
as are ordinarily required to be known in order to be able to deal 
satisfactorily with a criminal case which is to be or has been tried in a 
Court of Session or in a High Court, at any stage and in any capacity. 
A historical review of the growth and development of trial by Jury 
has also been included. 


M. N. M. 


January 18th, 1937. 
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TRIAL BY JURY AND MISDIRECTION. 

Part I — History. 

CHAPTER I. 

Development of the System of Trial by Jury in England. 

The system of Trial by Jury is one of the remarkable features of English Jurisprudence. 
The distinctive characteristic of the system is that a certain body of men, chosen from the 
locality or the neighbourhood, where the cause of action or accusation arises, is interested 
to find out the truth or otherwise of the facts alleged and to report its finding or verdict to 
the Judge or presiding officer of the Court, who is to pronounce judgment and pass final 
order or sentence in accordance with that verdict. "The privilege that every Englishman 
enjoys of having his person and property so far secured, that no injury under pretence of 
law can be done to one or the other, but by the consent and approbation of twelve men 
of his own rank, is the greatest happiness that can belong to a subject, and the most valuable 
blessing that can attend society”^. 

How such a system came to be in existence in England has been accounted for 
differently by different writers. Thus, Serjeant Stephen says that the germ of this system 
was to be found in the old Scandinavian tribunals and was brought from there by the 
Normans v^ho settled in England after the Conquest®. That is also the opinion of Reeves*. 
Both these writers as well as Meyer'*, Palgrave® and Forsyth" are of opinion that Trial by 
Jury, as it is at present understood, was unknown to the Anglo-Saxons. Blackstone, however, 
was of opinion that juries were in use amongst the earliest Saxon Colonies’. That is also 
the view of Turner®. Chief Commissioner Adam declares that in England it is of a tradition 
so high that nothing is known of its origin*. Sir John Hawles, Solicitor-General to King 
William IV., in his treatise "The Englishman’s Right", published in 1764, states that Trials by 
Jury have been used so long that the best historians cannot date the original of the Institution ; 
that Juries (the thing in effect and substance, though perhaps not just the number of twelve 
men) were in use among the Britons, the first, inhabitants of England ; that most certain it 
is that they were practised by the Saxons and subsequently continued by the Normans after 
the Conquest*®. Some say that the system is derived from the Celtic tradition based on the 

1 . Pcttingal— enquiry into me and practice 5. Rise and progress of English Common- 

ofjuries, (1769), P, I. * u>eaUh,—l, 256. 

2. Commentaries — 111,349. 6. History of Trial by Jury — P.54. 

3. History of the English Lawr— I, 7^ CommefiUtries—lli, 583. 

Ch. 2. 8. History of the Anglo-Saxom—W, 2Z^. 

4. The Origin and Progress ^of the Judicial 9. Treatise on Trial by Jury in Civil Causes, 

Institutions of Europe—^— M,Ch. It, 10. P.5. 
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principles of Roman Law, and Dr. Pettingal believes that the English Jury system was 
derived from the judices of the Roman Law. Forsyth says, '1 believe it to be capable 
almost of demonstration, that the English jury is of indigenous growth, and was not copied 
or borrowed from any of the tribunals that existed on the Continent He says further, 
cannot help feeling persuaded that the rise of the jury system maybe traced as a gradual 
and natural sequence from the modes of trial in use amongst the Anglo-Saxons and Anglo- 
Normans, that is both before and after the Conquest" 


One thing is certain that the system of trial by Jury does not owe its origin to any Legislative 
enactment or to any Kingly order. It might have been confirmed, modified or regulated 
according to the exigencies of the times by such authorities in subsequent times, but the system 
—may be in a crude form— was there; Whenever, therefore, the Statute Law treats of juries, 
it is not to be understood as if the institution of juries took is origin and rise from thence 
The germ of it may be found in the instinct of self-preservation, natural to a settling com- 
munity, in every part of the world, who had thrown off the nomadic habits of their forefathers 
and who would naturally wish to decide all disputes arising amongst themselves by the collective 
judgment of the members composing the community. Such a system cannot grow amongst 
wild tribes, who have no notion of rights of person or property and who live only by plunder, 
spoliation and devastation. As communities grow in size and numbers, as men's occupations 
and avocations become various and diverse, it becomes inconvenient as well as difficult to 
secure the attendance or co-operation of all the members of a community for a decision on a 
disputed matter. A limited number is then selected for the purpose. It is the Jury. When 
the dispute is between a member of one community with that of another, a Jury is chosen 
from the members of both communities to decide the dispute. As the scattered settlements 
become more and more linked together through increase in cultivated area and^ population, 
some arrangements, for selection of jurors, for their place of sitting and for presiding over 
their deliberations had to be made. And in this way, from diffusion to concentration and 
from concentration to centralization, the rustic Courts of old developed into the more finished 
judiciary of later times. And this is not all. The practice of having disputes decided by the 
whole people or a selected number of them developed into a custom ; and a customary right 
to be judged by his equals, — or, as we now say, by his peers, — came in time to be the local or 
common law of the land. Moreover, with the growth of society, complexities of life arose, 
generating various kinds of liabilities and different kinds of offences, to distinguish which 
technical or expert knowledge was necessary; and the lay public, when asked to decide a 
particular matter, had often to seek the assistance of men possessing such expert knowledge. 
Thus came into existence a body of men known as lawyers, as distinguislned from the lay 
public. As the decision on a particular matter might depend on questions of law as well 
as of fact, the Jury, in deciding it, would take the opinion of the lawyers. The function’ of 
the Jury thus ultimately came to be only to decide questions of facts. 


1 1 . JTUiory of Trial by Jury — P. ! 3. 

1 2. P. 6. 


1 3. Pettinga! — enquiry into use and praetice 
of Juries, P. I23. 



Ca ll DEVELOPMfiNn^ OF THE m ENGLAND 5 

The growth or development of the Jury system is possible only when the liberties of the 
subject are not crushed down by the ruling power. Autocracy, foreign invasion or subjugation 
by conquest might cause its disappearance. It has been said that the Jury is the child of 
liberty and the consequence of a natural right that every man has to the safety of his person 
or the uninterrupted possession of his property. The right to be tried by equals or peers 
can only be asserted where the people have successfully withstood and checked the growth of 
arbitrary power in their Rulers or Kings. Where they failed, the system disappeared. "It 
does not seem to have been the growth of any one place or founded in the genius or peculiar 
mode of Government of any particular people, but to be the fair offspring of natural justice, 
and the result of humanity and tenderness in disposing of the life and property of individuals, 
which appeared even in the ancient civilized nations in proportion to the sense they had of 
liberty, equity and fortitude'".^ ^ 

When we read the ancient histories of Greece and Rome, we find that Trials by Jury 
flourished when the people regained or re-asserted their liberties. Thus, when Solon saved 
Athens from the tyranny of the oligarchy, he transferred the judicial powers which had 
previously been possessed by the Archons or the Magistrates to a popularly constituted Court 
named the Ileiice i, which consisted of no less than six thousand jurors, and was sometimes 
subdivided into ten inferior Courts with six hundred jurors in each. Six of these Courts 
were for Civil and four for Criminal causes. Every citizen above thirty years of age, and not 
labouring under any legal disqualification, was eligible as a member or juror of the Belum, 
A small pay was allowed to the jurors during their attendance in Court. Each Court was 
presided over by an J.rchon or Magistiate. The Jury, or dicasi as they were termed, were to 
enquire into the state of the cause before them by witnesses and other methods of coming at 
truth, and, after enquiry made and witnesses heard, to report their opinion and verdict to the 
president, who was to pronounce it. The several steps and circumstances attending this 
judicial proceeding were similar to the forms observed by the English Jury, with this exception 
that where the jurors could not agree the decision was by the majority. Similarly, the 
Romans, when they threw off the monarchical form of Government and introduced the 
commonwealth, entrusted the trial of causes to a body of men called J udkx's. These Judices 
or jurymen were chosen annually by lot from all ranks, and their number was 500, but it 
varied from time to time. At the trial of any criminal case, the presiding officer of the Court, 
called Qudstor, chose by ballot a certain number of jurors out of the general body. Generally 
the number was 81, but both sides had the right of challenging up to 15; ultimately the 
Jury empanelled and sworn to try the case came to be 51. They heard the witnesses and 
the arguments of Counsel and after retirement and due deliberation pronounced their verdict. 
They were judges both of law and fact. Their verdict or the verdict of the majority was 
reported to the presiding officer, the Questor, who pronounced it. Later on, however, when 
the Romans came under the Emperors, whose power gradually grew to be absolute, the 
institution of Judices under the Republic came by degrees to be discouraged and neglected and 
was at last laid aside. 

14. into ti8€ and 'practice of Juries--?* 1. 


15. Pan I'. 



.The usual mode of trials amongst the northern nations of Europe from the 
e^test times, at least from the, tenth eehtury. was trial by a Jury of twelve. Of cpia^e the 
jurors decided both law and fact and awarded ihe sentence, but still ^they were not a class 
of men holding any permanent judicial office, but chosen, from time to time, from amongst 
the people to attend the Court and administer justice.^ * In ancient Germany the judges consisted 
originally of ail the freemen of the community, and every sentence, if not unanimous, was 
detCTmined by a majority. Gradually the number of jurors came down to be seven. ^ ^ In the 
ancient civilization of Egypt there was a “Council of Thirty”, chosen from the people, who 
used to transact, amongst others, judicial business. In India, the system of “Panchayet" is of 
very old tradition. This institution consisted of five persons nominated by both the disputing 
parties, each party nominating two ; and the four so nominated appointing a fifth who may be 
said to correspond to the foreman. 'Panch' means five, and the belief was that the decision 
of five men was as good as the decision of Almighty and so could not err. Their business 
was not to weigh the evidence but to find out the truth. The evidence was not necessarily 
heard in public. It was a very useful institution and is being resorted to by the people 
even now. 

Thus, in the annals of almost all nations, whose ancient histories have so far been traced, 
we find modes of trial very much akin to Jury trial and it would be fallacious to hold that 
one nation derived it from another. Rather, wherever we find that it has ceased to exist, we 
may conclude that some adverse circumstances banished it from the soil. 

In tracing the development of the Jury system in England we must consider first 
how and when the English nation and the English language came into existence. Two 
thousand years ago the Britons were the only people in what is now called England and 
Wales. A race akin to them lived in Scotland and was known as Piets and Scotts, and 
a similar race lived in Ireland. They were all members of the Celtic branch of the 
Aryans. The Romans under Julius Caesar invaded England in 55 and 54 B. C., but 
they did not occupy it. They conquered the country and ruled over it for a period of about 
300 years ( A. D 43 — 410 ). After that they withdrew. The Britons were then attacked by 
other people from the Continent. These were the Angles, Saxons and Jutes, who came 
to Britain to plunder the fields and cities which the Romans had made there. Tribe after 
tribe of them came, slaying the Britons, making them slaves or driving them back into the 
rhountains of Wales ( 450-600 A. D ). They divided England at first into many kingdoms 
and fought a good deal amongst themselves, but ultimately the country came under the 
rule of one King, Egbert, in 827 A. D. When the Anglo-Saxons settled in England they used 
to live together in small bands wherever they found good soil and water. By the 
union of numbers of small settlements the English kingdoms were formed ; and by the 
union of the several kingdoms one English kingdom was formed under Egbert. When 
Alfred the Great, the grandson of Egbert, was King of England ( 871-901 A. D. ), he had 
to fight hard against bands of Danes, another race who came from Norway, Sweden 

16, ?otsf\U.—Ui»t<!aryofTriulbyJury,P.H 17. PH, P.41, 



and Dehrhark to plundef &itain. Eventually these Danes or Northmen occupied some 
portions of England and settled there, and from 1016 to 1042 A. D. there were Danish • 
Kings of England J and the chief of these was a wise, firm and just ruler named Canute. 
Canute was not only King of England but also of Denmark and Norway. As he could 
not aJways be in England, he made some of his followers 'Earls or rulers over parts of 
the country. This title has continued since his days. The last invasion of England was 
by the Normans. They were a people very much like the Danes and they settled down 
in Norrhandy, a part of France. William, Duke of Normandy, conquerred England 
and became King both of England and Normandy in 1066 A. D. He kept the Saxon 
laws but he gave most of the conquerred lands to his Norman nobles called Barons. 
Every one of these nobles and of the tenants who held lands under them took the oath 
of fealty or faithfulness to the King as Supreme Lord. Each of the smaller tenants took 
a similar oath to the lord from whom he held his lands. Thus the old Anglo-Saxon 
feudal lords ceased to exist and sank into a middle class. The old English free-holders 
became for a long time little better than serfs. The free farmers vanished and the farms 
were now held not as a free-hold, but as a feud or fief. This meant that in return for 
the right of tilling the land and having its produce, the holder was bound to do service 
to some lord or his superior. Norman-French was the language of the King’s Court and 
of all the upper classes. The great Norman Barons held land both in England and in 
Normandy. The Kings held their Courts sometimes in England and sometimes in Normandy. 
This state of things continued till 1214 A. D., when King John ( 1 199-1216 A. D ) was 
defeated by the French king who took possession of Normandy and his other territories 
in France. This loss of all the French possessions was good for England, for the Normans 
now considered England as their home ; and it promoted the growth of English unity 
and English national feeling. A new language came to be formed from a mixture of Anglo- 
Saxon, Norman and French languages, which became the common language of England*; 
and that is the present English language. It is said that if we compare English to a house, 
the nails and glue in the house are Saxon and the bricks Norman.** 

Lord Macaulay says, ** — "Here commences the history of English nation, the history 
of the preceding events is the history of wrongs inflicted and sustained by various tribes, 
which indeed alf dwelt on English ground, but which regarded each other with aversion, such 
as scarcely ever existed between communities separated by physical barriers... In no country 
has the enmity of race been carried further than in England. In no country has the enmity 
been more completely effaced. The stages of the process by which the hostile elements 
were melted down into one homogeneous mass are not accurately known to us... Then 
it was that the great English people was formed, that the national character began to 
exhibit those peculiarities which it has ever since retained, and that our fathers became 
emphatically islanders, islanders not merely in geographical position, but in their politics, 
their feelings and manners. Then first appeared with distinction that constitution which 
has even since, through all changes, preserved its identity... Then it was that the common 

F^tt Bistory of Eftglmd,?. 25 J9. History of Englaml. I, p, 8, 
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law rose to the dignity of a science and rapidly became a not unworthy rival of the imperial 
jurisprudence.... Then was formed that language, less musical indeed than the language 
of the South, but in force, in richness, in aptitude for all the highest •purposes of the poet, 
the philosopher, and the orator, inferior to the tongue of Greece alone.'' 

In was on the 15th June 1215 (i. e, after 150 years of Norman rule) that King John 
was compelled to grant the great Charter, known as the "Magna Charta", one of the clauses 
of which was "that no freeman was to be imprisoned, outlawed, punished or molested, 
except by the judgment of his equals or by the law of the land" (i. e., by the decision 
of a Jury, by Trial by Battle, or by Ordeal). 

It is quite evident therefore that at that time Trial by Jury was in vogue, or had become 
the common law of the land. We have seen before that William the Conqueror kept th.e 
Saxon laws. So the system of Trial by Jury either existed before the Norman Conquest or 
was introduced by the Normans after the Conquest. 

We have seen that the system of Trial by Jury is the child of liberty. Liberty is the 
outcome of security ; and there could be very little of security when contending tribes were 
coming to Britain, fighting amongst themselves and ravaging the country. We know very 
little of the judicial system, if any, of the Britons, before the Roman conquest. The only 
period of peace and security that Britain obtained might have been during the period of more 
than three hundred years of the Roman occupation. No doubt, amongst the Romans the 
judices or the Jury system prevailed, but this was during the period of the Republic and it 
gradually ceased to exist under the Emperors, as we have seen before. Britian came under 
the Romans during the rule of the Emperors and so it is improbable that a system, anything 
like that of the was ever introduced in Britian under the Roman administration, as 

Dr. Pettingal wanted to suggest. Even if it was introduced, it did not and could not take 
root, for the Angles and Saxons, who came soon after the Romans left, made the Britons 
their slaves or drove them away and took possession of the soil. 

The next question is whether the Anglo-Saxons brought it with them. So far as the 
researches of eminent scholars go. Jury system was very prevalent amongst the nations of 
Scandinavia in the 10th century, if not earlier. There is no evidence that such a system 
prevailed during the 5th or 6th Century when the Anglo-Saxons, who came from there, 
settled in England. In fact they were then no better than nomad tribes. No doubt, after 
they had settled there for some time and founded kingdoms, some sort of judiciary . came 
to be established. But it is more probable that a system of rough and ready justice prevailed 
than a calm deliberation by a body of men : such as Wercjildy Fridborh or Frank'pledge, 
Compurgators and Ordeal, 

A composition in money to be paid for personal injury done to another 
according to the value which the law set upon his life. If the offender refused to pay the 
legal compensation, he was exposed to the vengeance of the injured party and his friends.^ ^ 


20, VovsyiK— History of Trial hij Jury, P. 56. 
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Fridborh of Frank-pledge—y^\\exehy every member of a family or tithing became a 
pledge or surety to the other members. So if one of them committed an offence, the other 
members were to pay the wergild.^ ^ 

When a person was charged with a debt or crime and he denied the 
charge on oath, then, if he could bring 12 persons who would say that he had not sworn 
falsely in denying the charge, he was acquitted. They were called Compurgators, They 
were like witnesses to character.^ ^ 

Ordeal — Where an accused was unable to adduce a sufficient number of compurgators, 
he was to undergo Ordeal. The Ordeal was of three kinds : — (1) the Ordeal of hot iron/in 
which the accused had to take up and carry for a certain distance a mass of hot iron of a 
pound weight ; (2) the Ordeal of hot water, in which he had to take out of a pitcher of boiling 
water a stone hanging by a string, at a depth equal to the length of his own hand; (3) the 
Corsnaid, or the Ordeal of 'the accursed morsel', which consisted in making the accused 
person swallow a piece of bread, accompanied with a prayer that it might choke him if he 
were guilty, ^ and the idea being that if he was innocent he would come out of this ordeal 
healed up within a fixed time. 

Some writers are of opinion that the Jury system was derived from the system of Com- 
purgators* Forsyth, however, does not agree in this view. “ What he says is this : "Com- 
purgation was one mode of trial ; the jury was another ; each was distinct from the other, and 
both might and in fact did co-exist together" ; — an observation against which there is nothing 
to say, if we consider compurgators to be merely witnesses to character. But before whom 
and how was the offender brought for justice ? We find that as the Anglo-Saxon settlements 
increased and kingdoms began to form, the internal administration was as follows : — The 
kingdoms were divided into sJdres. Each shire was divided into districts called hundreds 
Each hundred contained a number of toivn-s/dps. The head officer of a town-ship, known as 
tow7i'reeve, called the grown up men of the town-ships to meet in the town^/noot, where they 
settled matters which concerned the town-ship. Similarly the presiding officer ot a hundred, 
known as hundred-eldcr, dealt with the business of the hundred in a meeting called the 
hundred-moot. The head of the shire was the eldermnn of alderman who was placed over it 
by the King and wise men of the Kingdom. The meeting of the wisemen of the Kingdom was 
known as Wifena-ge'mot, Besides the alderman were the bishop and the King's representative, 
the shire-reeve or sheriff. The meeting of the men of the shire was called the shire-moot. 

The laws were made by the witena-ge-mot. It was made up of the King and the members 
of his family, the aldermen,, the archbishop and the bishops and the King's thegns u e , his 
servants who were really nobles. 

The shire-mioot settled all quarrels. One mode of settling it was that if a man was 
accused of theft or murder and had got no relations to swear that he was innocent he was 


21. Ibid, p. 60. 

22. Ibid, p. 74. 


23. Ibid, pp. 81, 82. 
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pul to the ordeal, and if he was not healed up in the course of a fixed time, he was held guilty 
and punished. The punishment usually consisted of a fine paid to the sufferer, or to the 
family of the slaughtered man and an extra fine was paid to the King"®^. 

These meetings of the hundred-moots, the shire-moots etc., held by the Colonists 
might have been the source from which the later-day Jury system took tits rise. The germ 
undoubtedly was to be found there. Besides, when Ethelred 1, the elder brother and predecessor 
of King Alfred, was King of England, i. e„ about the year 871 A. D., he ordered-* -'1n every 
Hundred let there be a gemot ( meeting or court ), and let twelve ancient Freemen, together 
with the Lord or rather the Reevue ( the chief officer amongst them), be sworn, that they will 
not condemn any person that is innocent, nor acquit any one that is guilty". Many writers 
interpret this as showing that the Jury system existed in the time of the Anglo- Saxons 

All that can be said is that there was no clear indication of the Trial by Jury amongst 
the Anglo-Saxons. Forsyth says: — "As yet it had no visible existence, but the idea was implied 
in the requirement that disputed questions should be determined by the voice of sworn 
witnesses, taken from the neighbourhood, and deposing to the truth of what they had seen 
or heard" ^ ’ 

After the Conquest by the Normans in 1 066 A. D., the right of trying the accused was 
given to the Barons, the Norman Nobles. The barons were great land-holders, the lands 
being given to them by the Norman Kings for their faithful services and to help the Kings in 
their wars. The barons often made the accused fight his accuser to see which of them was 
right. They thought God would help the right side and if the accused was innocent he would 
win. This was called Trial by Battle. This caused injustice in many cases and the people 
were dissatisfied. King Henry I ( 1 1 00- 1 1 35 A. D. ), wanted to curb the power of the barons. 
He ordered the shire-moots and the hundred-moots to meet regularly as before, which was a 
great check to the barons, because, as they were presided over by the King's officer the Sheriff, 
the nobles were prevented from getting into their hands the administration of justice. Henry I. 
also established the Curia Regis or the King's Law Court which tried all cases between 
the great nobles and other cases on appeal from the shire-moots. Henry II (1154-1189 ) 
further reformed the administration of justice in the shire-moots or county courts. Ip 1166 
by the Assize of Clarendon, he began the practice of regularly sending two or more judges 
from the Curia Regis to sit in those courts. These judges were called Justices in eyre 
(i. e., justices on journey) and their journeys were arranged in regular circuits which underwent 
little change down to quite recent times. When the county courts met, 12 men from each 
hundred and 4 men from each town-ship presented to the judges ^ch men as were notorious 

murderers or robbers or receivers of such. They were then ordered by the judge to be tried by 

the ordeal. This body of 16 men, Who presented persons believed to be criminals was called a 
Jury of Presentment, and it was the origin of the modern Grand Jury system. It was called a 

25. Ransome's Jlistory of England, P. 2[. use and pracUee of Juries, Ilf ; Contra: 

26. See Hawks* The Englishman's Right*' "Fcxsyxh's History of Trial hy Juri^, P 

(1764) P. 5 ; Pettingars An enquiry into 27. Forsyth’s History of Trial by Jury, P, 92. 
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Jury because its members were sworn J urato to accuse truly. The number 16 was reduced to 
12 in the reign of the next King, Richard I. As to the trial of an accused by a Jury of twelve, 
we find no provision in any laws up to the time when the next King, John, granted the 
Magna Charta in 1215; but as the Charter mentioned it, there can be no doubt that it 
existed then. There was another law of Henry II, the Grand which extended the Jury 

system to civil cases : It gave the claimants to the estates the opportunity of referring 
their claims to the decision of a Jury, as an alternative to the barbaric custom of Trial 
by Battle. Probably, as Forsyth says, the Jury of Presentment, in consequence of the oath 
which they took, united for a long time the functions of a Grand Jury to accuse and a 
Petit Jury to try the accused, and the separation of the accusing from the trying Jury came 
to exist in the reign of Edward III.^^^ ( 1327''1377 A. D. ) 

In 1215 A. D. Pope Innocent 111, forbade the use of Ordeal. Partly on account of 
this and partly through other causes, it was replaced by trial by Petty Jury, but when and 
how is not exactly known. “The Petty Jury consisted of twelve men who were taken from 
the neighbourhood where the crime was committed, and were supposed to know the facts of 
the case. If they did not agree, others were added till twelve gave a verdict one way or the 
other. At a later date the additional jurymen only gave evidence before the original twelve, who 
gave the verdict on the evidence of the witnesses as is done at present. As the Ptdty Jury 
was a substitute for the Ordeal, the prisoner could not speak in his own defence and til! 
modern times he could not call witnesses in his behalf; but it was assumed that he was 
innocent unless the Jury were certain that he was guilty"'.^ ^ 

We conclude this Chapter by quoting the observations, on this subject, of the eminent 
jurist Sir James Fitzjames Stephen in his book, "General view of the Criminal Law". 

Summing up the procedural part of the history of the criminal law of England Sir James 
Fitzjames Stephen says — "Before the Conquest the system of Criminal Procedure was 
"essentially local. It consisted of courts in which it seems that the suitors were the judges, 
"and which were convened by and presided over by the earl, the sheriff, or in particular 
"places by other persons. The mode of accusation was by common report, or a sort of 
"judicial committee of the court. The mode af trial was by compurgation or by ordeal. At, 
"and for a considerable time after the Conquest, the system remained, but it was greatly 
"invigorated by the action of the Curia Regia and the King's justices, whose authority gradually 
"superseded that of the old County Courts. The Courts of the Justices of Assize were first 
"established, very nearly in their present form, by Henry II ; and the Queen's Bench Division 
"of the High Court of Justice is of the same or very nearly the same antiquity, representing 
"as it does the Court of Queen's Bench, which represented the principal division of the 
"original Curia Regia. The procedure of these Courts was by means of the inquest which 
"was also a Norman invention. A new mode of trial was introduced by the Conqueror — 

23. Forsyth's Jlistvry of Trial by Jury, P. 198. 31. General view of the Criminal Law, 2nd. Edn., 
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‘'namely^ trial by battle, which was regulated private war. Under this system accusations 
* were made by inquests, and for about one hundred and fifty years or more, the mode of 
‘'trial continued to be by ordeal, or if the accuser was a private person by battle. When 
"ordeals were disused, which was before the middle of the thirteenth century, petty 
"juries were introduced, and they gradually became judges of the facts deposed to by 
"witnesses, instead of official witnesses of the fact. Trial by jury has ever, since its full 
"development was reached, continued to be the established mode of trying criminals. The 
"attempt to supersede it by Star Chamber failed, and has never been renewed ; but it has 
"been, to a small extent, superseded in reference to the punishment of matters of compa*- 
"ratively trifling importance by the summary powers given to Magistrates." 

The same learned jurist has traced the origin of Trial by Jury to the Inquest. The 
Inquest and the Curia Regia were the two great institutions that came into existence after the 
Conquest and formed the foundation of other institutions to which administration of justice 
in England owes much, if not all its advancement and superiority. Of the Curia Regia he 
says "The King s Court or Curia Regia was at once a Parliament, a Supreme Court 

"of Justice and a Supreme- Board of Revenue and Administration It is enough to say 

‘'that the Court of Queen's Bench, now the Queen's Bench Division of the High Court of 
"Justice, and the Courts held before the Justices of the Assize, which to this day are the 
"great criminal Courts of England, are directly descended from the Curia Regia. It is owing 
"to their influence that the criminal law of England has always retained its uniformity, 
"whatever other faults it may have had, and has almost invariably been administered to the 
"satisfaction of the public even under the most trying circumstances, and that the criminal 
"courts have had sufficient authority by their decisions to develop, with some assistance from 
"a few writers of law books, or crude collection of names of offences, into the most complete 
"body of jurisprudence in the world." 

The Inquest,' says he, "unknown I believe before the Norman Conquest, was 
‘ in the ultimate result quite as remarkable as the Curia Regia. It was simply an inquiry held 
"before one or more persons appointed to make it, into facts which the King wished to 
‘ know for the purposes of his government- These inquiries were taken before justices, of 
"whom an indefinite number were attached to the King's Court, and who were employed, 
as occasion required, for services defined by Commissions issued from time to time. The 
inquests, by which the information recorded in Domesday Book was collected, supply the 
most striking and memorable illustration of the nature and working of the institution. 
"Commissioners were sent all over England. The sheriffs and bailiffs brought before them 
"prople locally acquainted with the matters to be recorded. They gave their information 
upon oath, probably after making inquiries of the parties interested, and their return formed 
a record of all the matters on which the administration of the executive government and 
‘ particularly the collection of the feudal and territorial revenue of the Crown depended. 


32. Gmeral view of the Grimituil Lmc, 2nd. Edn, 
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'"These inquests were the real origin of trial by jury, and the intermediate position of the 
"members of the inquest between judges and witnesses explains the history of that mode of 
"trial and its strong and jweak points/' 

Tracing the development of the system he observes "It would be difficult to 

"trace out in full detail the process by which trial by jury, as we understand it, was developed 
"from the old inquests, but the general nature of the process may be stated with great 
"confidence. No perfectly distinct account can be given of the proceedings before a justice 
"in eyre— as they originally were, but it is clear that the first step was to call together the 
"principal persons of the country and to require them to report upon the crimes which had 
"been committed in the country since their last appearance. They would naturally present the 
"persons who had been previously arrested or held to bail by the sheriffs, the constables, after- 
"wards by the coroners, and at a later period still by justices of the peace, as well as those whom 
"they knew or suspected by their own information. How the functions of the petty jury came 
"in or who the petty iurors originally were is by no means clear. Whether the freemen and 
"the reeve from the particular township in which a crime was committed were originally fined 
"for it, or whether any sort of general panel was provided, and if so, how, are matters which 
"cannot now be discovered-, nor can 1 say what precise effect the accusation of a grand jury 
"had in the very earliest times. It is also very difficult to ascertain what was the line between 
"the functions of the grand and the petty jury, and how far the justices took part in their 
"deliberations or enquired into the reasons they had for their verdicts. There is, however, 
"abundant evidence ^ to show that however their powers may have been exercised, jurors, 
"both grand and petty, originally were, as grand jurors still are in theory, official witnesses, 
"upon whose sworn reports the justices acted in trying crimes. It is probable that from the 
"very first they were aided by actual witnesses of the facts on which their reports were based, 
"and it is certain that as time went on they ceased to be expected to testify to matters within 
"their own knowledge, and came to be judges of matters of fact deposed to in their 

"presence and under the supervision of the justices There is abundant evidence to 

"show first, that all juries held in the thirteenth century the position of official witnesses ; 
secondly, that they were closely examined by the justices who took the inquests as to their 
"reasons for their accusations or verdicts ; and tkirdlt/, that they were assisted in the 
"discharge of their functions by witnesses, in the modern sense of the word, to particular 


34. Ibid, p. 14. 

35. ‘‘Assizes’ are the direct descendants of the 

itinera or eyres which were first reduced to a 
system, by no means unlike the circuits, in the 
time of Henry II. (Sir J. F. Stephen's General 
view of the Criminal Law, 2nd. Edn. I89di p. 
15.) For a history of . the eyres, see his JTislory 
of the Criminal Laio, Vol. I, pp. 97-111). 

36. In the Appeal Proceedings in the case of (Str) 
Roger Casement the following appears - 

Mr. Justice Darlings- Are you speaking of 


the time before there were witnesses, when the 
jurors were the witnesses ? 

Mr. Sullivan — Yes. 

Mr, Justice Darling — Or of a lime when 
the jurors were jurors, and witnesses could be 
summoned before them ? 

Mr. Sullivan — I will take the time when 
the jurors were the persons who first presented 
and subsequently fried oh their own present- 
ment, they were the witnesses' and the proof 
(See Trial of Roger Casement, edited by G. H, 
Knott, pp. 212-213). 
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TRIAL BY JURY AND MIS'DIRECTON 
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''facts. The change from the antique form of trial by jury to that which still exists amongst 
"us, in which the grand jury accuses on the evidence of witnesses heard in private and the 
"petty jury decides upon the accusation also on the evidence of *witnesses, but under the 
"direction of the judge, was no doubt gradual, and there could be little interest in tracting out 

"the steps by which it came to pass The change was substantially complete in the sixteenth 

"century when we have the first report of an important trial by jury — that of Sir Nicholas 
"Throckmorton in a form presumably more or less authentic. The account given in the reign 
"of Queen Elizabeth by Sir Thomas Smith,*'* Secretary of State and Ambassador to Trance, of 
"criminal trials, shows that the ordinary course of criminal justice in his time was, so far as the 
"functions of the jury are concerned, substantially what it is now." 

He summarizes*''® his conclusions in these words: — "After the Revolution, a decisive 
"victory having been won by one of the great parties of the State, the administration of criminal 
"justice was set upon a firm and dignified basis and so became decorous and humane ; and 
"as it was mainly left in the hands of private persons, between whom the judges were really 
"and substantially indifferent, the questions which where involved came to be fully and fairly 
"investigated, each party to the contest doing the best he could to establish his own view of 
"the case in which he was interested." 


37. For details and authorities See Sir J. 
F. Stephen’s Jlistory of the OnmincU lAitv, 
Vol. I. pp, 251-272. 

38. Commonwealth of England, Ch. XXV, \S3- 
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CHAPTER 11. 

General Features of the System- 

Trial by Jury means more than the Jury merely and its duties. Besides the Jury, 
there are the Judge who presides, the contending parties and their witnesses and finally 
the advocates of the respective parties. '"Each of these parties is indispensable to a trial, 
to say nothing of Sheriff and clerk, and other officers and appendages belonging to a 
Court. Each is a portion of the whole, and all must move together to reach a judicial 
result. Here is the law's mechanism ; the wheels and cogs which perform their distinct 
and separate offices. But this is no inanimate machine which is now set in motion ; no 
material contrivance of human ingenuity, working with wood or stone or iron, and for 

a material purpose. It is rather the delicate and profound adjustment of the subtle and 

imponderable forces of the human mind and soul ; the perception, the reason, the judg- 
ment, the conscience — all called into action and all combined in the effort to reach those 
two grand moral ends, — truth and justice. All this gives dignity and seriousness to such a 
proceeding. So also is there something essentially picturesque and dramatic in every Trial 
by Jury. It is always a living panorama of human life and experience, which is enrolled 

in a trial in a Court of Justice ; sometimes grotesque and ludicrous as any comedy ; some- 
times deep and awful as any tragedy"^ 

The Judge must be well versed in law, for it is his duty to decide promptly all 

questions of law as they arise in the course of the trial, and a Jury trial is no place for 

a judge to doubt, and read law and ponder. 

The Jury are a body of lay men selected by lot to ascertain under the guidance 
of a judge, the truth in questions of fact arising either in a civil litigation or in a 

criminal process. They are generally twelve in number and their verdict, as a general 
rule, must be unanimous. Their province is strictly limited to questions of fact, and 
within that province they are still further restricted to the exclusive consideration of 
matters that have been proved by evidence in the course of the trial. They must 

submit to the direction of the judge as to any rule or principle of law that may be 

applicable to the case ; and even in deliberating on facts they receive, although they 
need not be bound by, the directions of the judge as to the weight, value and materiality 
of the evidence submitted to them. Further, according to the general practice they 
are selected from the inhabitants of the locality, whether county or city, within which 
the cause of action has arisen, or the crime has been committed, so that they bring to 
the discharge of their duties a certain amount of local knowledge, an element in the 
institution which is by no means to be ignored.^ 

fessor of Roman Law, University College, 
London, in Encyclopfl^dia Britannica, VoK Xlll, 
under heading ^'Jury'L 


1 . Donovan — Modern Jury inals — P, 1 7 L 
2* Prof. Edmund Robertson, LI. D., M. P., Pro- 



14 


TRIAL BY JURY AND MISDIRECTION t Rr. I 


In England, the adjustment of property rights is left for the most part to the 
Judge, and oridinary mercantile cases too are dealt with without the aid of Jury ; but the 
aid of a Jury is resorted to in cases where damages have to be assessed for wrongs 
which affect the person, family or reputation of the plaintiff. In modern criminal practice 
of England several forms of Jury are in use : the Coroner's Jury consisting of twelve 
men to enquire into cases of sudden, accidental or suspicious deaths ; the Grand Jury, 
consisting of not less than twelve and not more than twenty'three men selected from 
the whole county, to consider the indictments to be preferred, and who after hearing 
the witnesses for the prosecution ‘ignore’ the indictment and their foreman then indorses 
it with the words ‘no true bill', if the evidence is, in their opinion, insufficient; and 
if they find that there is a case which the accused has to answer they find ‘a true bill’, 
so that the accused is then arraigned before a Petty Jury ; the Petty Jury, consisting of 
twelve men who enquire into the guilt of the accused.* 

The following procedure is then generally observed. When the presiding Judge has 
taken his seat on the bench, the prisoner, against whom a true bill of indictment has been 
found by the Grand Jury, is called to the bar ; then the indictment is read to him and he is 
asked whether he pleads guilty or not. If the prisoner pleads ‘not guilty', and puts himself 
upon the county i. e. claims to be tried, an officer of the Court calls the names of the jurors 
who have been summoned previously. Both sides have the right to challenge or to take 
exception to the selection of particular jurors. Challenges are of two kinds : ( 1 ) peremptory, 
made to the polls without reason assigned ; and (2) challenges for cause, which may be to 
the array or polls for some definite reason assigned and proved. The number of peremptory 
challenges to which either party is entitled is generally limited to a certain definite number. 
When the twelve petty jurors are ultimately chosen, they are sworn. The Counsel for the 
prosecution then opens the case to the Jury, stating the leading facts upon which the prosecu- 
tion rely. The evidence of the witnesses for the prosecution are next taken and thereafter 
the evidence of the defence witnesses, if any. Arguments of Counsel on both sides are 
then heard, after which the Judge sums up the case, usually directing the Jury as to the law 
applicable, and may go through and comment on evidence given, and may even comment on 
the absence of evidence which might have been given. But a summing up is not so essential 
a part of the trial when the facts are clear and the law simple, that the Court of Criminal 
Appeal will necessarily quash a conviction when there has been no summing up. The facts 
must be left to the Jury to decide and the Judge must not usurp their function, but he is entitled 


3. By statute 6 Geo IV C. 50 the Sheriff is now 
obliged only to return for the trial of any issue, 
whether civil or criminal, twelve good and 
lawful men of the body of his county qualified 
according to law. 

Juries arc spoken of as '‘Grand" and *‘Petty", 
“Special" and "Common", “These classic* 
“fications again are not mutually exclusive, for 
“Grand and Petty Juries [ except at county 
“assizes ] arc summoned from the same jurors' 


"books, and jurors marked as special therein are 
“liable to serve on common juries. The distino 
“tion between Grand and Petty has, generally 
“speaking, reference to different functions dis^ 
“charged in dealing in indictable offences, while 
“special jurors are distinguished by mark in the 
“jury lists as possessing particular qualifications 
“and, when serving as such, may receive a 
“special fee". — Halsbury’s Law of England, 
Vbl. 18, Jwry, Para 559, 
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to express his opinion strongly in a proper case provided he l^ves the issue to the Jury. It 
now becomes the duty of the Jury to return their verdict. It must be unanimous. If the Jury 
are unable to agree upon their verdict without retiring from their box, they withdraw to a place 
appointed for that purpose. There was an old rule against allowing them food, drink or fire 
until they agreed, but it was abolished in 1870 and they may now have fire and reasonable 
refreshment at their own expense. If the Jury cannot come to an unanimous verdict, they are 
discharged. The discharge of the Jury is not equivalent to a verdict of acquittal, and the 
prisoner can be remanded for a fresh trial. If the Jury unanimously find the prisoner 'guilty' 
the Judge pronounces the sentence. If the verdict be 'not guilty', the Judge acquits the 
prisoner. 

The Criminal Appeal Act, 1907 ( 7 Edw. Vll. C. 23 ), has abolished writs of error and 
the jurisdiction and practice of the King’s Bench Division as to the grant of new trials in 
criminal cases, and has substituted a procedure by appeal on questions of law or fact or 
of mixed law and fact, or as to the legality or propriety of the sentence imposed. It makes 
no provisions for appeal in cases of acquittal. 

It is not the intention of this work to present to the reader the various details of a 
Trial by Jury under the English system or the pleadings and practice relating thereto'‘. And 
a comparative study of the systems as prevalent in England and other countries obviously 
falls within the scope of a far more ambitious venture. It may not, however, be out of place 
to state here a few of the more salient points in which the English system, as a system, 
differs from what obtains in some of the other countries. 

There are no Grand Juries in Scotland, except in cases of high treason where the 
law is similar to that of England. In all other criminal cases in that country forty'five 
jurors are summoned of whom fifteen are chosen by lot to try the case, and the verdict of a 
majority is sufficient. 

The authority of the Grand Jury in Ireland is a survival of a very ancient power 
dating from Anglo'Norman limes, and to whom are entrusted not only the ordinary 
criminal business preformed by the Grand Jury in England, but also the entire local govern- 
ment of the country, county by county*. The jury laws in Ireland under normal conditions 
are substantially the same as in England. The laws in the two countries in this respect 
were precisely sirfiilar until 1871 when the empanelling and summoning of jurors was made 
the subject of more stringent provisions in Ireland*. 

In France the Jury system of trial in criminal cases was established in 1791 and it 
was retained in the Code Napoleon, promulgated in 1905. There is, however, no Grand 
Jury in France. The Jury is composed of twelve men and they can find their verdict by a 
majority. 


4, For these reference may be made to Archbold's 
Criminal Pleading, Evidence and Practice ; a Iso 
to Sir J. F. Stephen's Digest of Criminal 
Prcceiurc* 

These laws, customs and traditions of 700 years 


were summed up in 1836 by the Irish Grand 
Jury Act, 6 6-7 William IV Chap. 1 16. 

For this and later enactments see HubatKl on 
TJw Grand Junj, v.tr,, in Ireland, 
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In Germany, in the provinces bordering on the Rhine, such as Bavaria &c, the Jury 
system in criminal cases was introduced in 1798, while in the rest it was introduced in 1849. 
The Jury is composed of twelve men and they can give a verdict by sf majority. In case of an 
unanimous verdict of 'Viot guilty'', the Court may annul the verdict and order a fresh trial. 
But if the same verdict is returned a second time it is final. In 1851 political offences 
were withdrawn from the cognizance of juries. 

In Belgium it was introduced in 1830, when that country separated from Holland. 
It is based on the provisions of the Napoleonic Code. 

In Holland the juiy system does not exist. 

According to the Norwegian Law of Criminal Procedure of the 1st July 1887 the 
System of Ttrial by Jury obtains in criminal cases, tried by a Uigniansrctt.'' These Courts are 
Courts of first instance in criminal cases of a more serious nature and Courts of appeal 
in minor cases, tried by District or Magistrate's Courts. The number of jurors is ten. A 
majority of at least seven jurors is required for a verdict of 'guilty'. 

The system of Trial by Jury in Spain prevails only in criminal cases and not in civil ; 
the trial closes with the verdict of the majority. 

The system of Trial by Jury in civil, commercial or criminal cases, does not obtain in 
Italy. For deciding gravest crimes, the College of Justice is formed, partly of magistrates 
and partly of citizens. 

In Denmark juries are compulsory in certain criminal cases, especially in cases which may 
involve capital punishment or penal servitude for 8 years or more, in cases concerning in- 
fanticide and criminal abortion, and in such cases as concern political misdemeanours. 
Jury cases are always tried before the "Landsret" and the Jury decides the question whether 
the accused is guilty or not guilty, and if there is reason for exemption from punishment 
or reduction of punisnment. To the questions put before them by the Court they have to 
reply simply "Yes" or "No". If the verdict is 'not guilty', the case is dismissed, but in the 
contrary event the Court may demand a fresh trial. 

In Greece it was introduced in 1834, in Portugal in 1837 and in Geneva in 1844. 
The number of jurors required varies in the different countries, but in all the verdict may be by 
the majority. 

By none of the Continental nations Trial by Jury has been adopted in civil cases. 

The British Colonies framed their Jury laws, for the most part, on the English model. 

In the United States, English principles have been adopted with rare variations and the 
Trial by Jury is now a part of the constitution in most of the States. If the right to be tried by 
a Jury is deemed to be of immense value in Britain and among the dearest rights of the 

7. For a general and comparative view of English Stephen's History of the Criniinal Law of 

- and. French CriminaL Procedure, See Sir J, F. England Vol. 1 Chap. XV. 
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people, it is quite as dear and is not less regarded as of importance in America where the 
right is secured by the constitution of almost all the States of the Union, not only in criminal 
cases but also in all civil cases of importance where the amount in controversy is of any 
considerable value. Speaking of the system as in vogue in the United States, it has been said/ 

* ''There are some States in which the jurors are empowered to decide questions of 
"law in criminal cases, and in some the Judge is forbidden to charge the Jury on the facts. 
'"A verdict can be returned only on the unanimous vote of a Jury ; and, with a view to 
"securing impartiality, each juror is required to swear that he is free from any preconceived 
"opinion as to the case on trial, and has no information calculated to influence his decision. 
"The law permits the challenging of individual jurors, both peremptory and for cause ; and 
"this right has frequently been grossly abused, for the purpose of delaying justice, as for 
example, on the trial of the murderers of Dr. Cronin at Chicago (1889). 

Speaking of India Sir James Fitzjames Stephen has said® : — - 

"The Criminal Law of England, like every other important branch of the law, connects 
'‘itself with other systems.... It has been the parent of other systems, one of which at least — the 
"Criminal Law of India — is on its own account a topic of great interest, whilst it becomes 
"doubly interesting when it is regarded, as it ought to be, a rationalized version of the system 
"from which it was taken." 




CHAPTER III. 


The Merits and Demerits of the System. 

The strong adherence to the system in almost all the civilized countries of the world, 
especially in Britain and in America, after the experience of Centuries, is a proof positive 
of its efficacy as a security of right and a redress of wrong. In all the fluctuations of public 
opinion, regard for the system has always remained untouched and unabated and it has 
always and everywhere been spoken of as the palladium of public rights and liberties. No 
system which has the human element in it is perfect, and this system too has its defects. Of 
all articles in which its demerits have been discussed none is so comprehensive as the one 
written years ago by a German civilian,^ a continental jurist with obviously no particular bias 
for the Emgland system. In that article the points of disadvantage stressed on are the 
following : — 


''How far does the trial by jury satisfy the demands which are made of criminal juris- 
diction ? How far is a certain determination of guilt or innocence to be expected of it ? 


1. Can we believe the juryman, who is accustomed to move only in the circle of 
common intercourse, can we believe him possessed of sufficient sagacity to look through the 
most complicated relations, which often occur in criminal trials, permitting neither aversion 
nor predilection to influence his verdict ^ ? Certainly not. But to attempt to abolish the evil 
by means of permanent jurors, who should acquire ability by practice would be to destroy the 
essential character of juries. Add to this that in the oral proceedings in the presence of the 
jurors, every means is afforded for the operation of sophistry, and the excitement of the 
passions, and that the various grounds of defence or accusations, often infinitely numerous, 
can in no wise be fairly examined and compared with each other --a process possible only when 
the judge forms his opinion from written documents In every case the last impression of a 
jury will be the decisive one. The charges by which, after the determination of the debates, the 
presiding judge, versed in the law, seeks to guide the deliberations of the jury and aid their 
untaught judgment, may contribute, indeed, to remove this and other deficiencies remarked 
below, but the effect of it is very inconsistent with jury trials ; for it makes him, in most cases, 
master of the judgment. One may generally foretell, in England, the verdict of the jury 
from the charge of the judge. 


1. Translated from the German Conversation 
Lexicon. The entire article is quoted in the 
Popular Encyclopaedia Vol. Vll under heading 

'Jury' 

2. Cf. the readiness of jurors in this country, shown 
even now at times to convict on a charge of 
dacoity. 


3. Often noticed in this country in complicated cases 
of embezzlement, falsification of accounts and 
the like and also in cases in which a large num^ 
her of accused persons have to be dealt with 
separately in regard to acts extending over a 
large period or a large area. 
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2. Experience confirms it, and it lies in the nature of things, that the jury regularly 
hesitate, even against their conviction, to give a verdict of guilty, when it exposes the party 
to a punishment, in the public opinion, more severe than just^. To common penetration, 
it is extremely difficult to separate the fact from its legal consequences. This evil is seen 
to be in some degree necessary, especially in England, where the Criminal Code has not 
kept pace with the times, and a very slight theft is punished with the halter. 

3. The question of guilt or innocence is not one of pure fact, but also a legal 

question, and presupposes, in every case, a knowledge of criminal law to be able to say 
whether any one has committed a violent robbery, which the accuser asserts, and, secondly, 
whether this act had those characteristics which the laws require to constitute the crime. 
But if, to remedy this evil, the jury should be restricted to the question whether a certain 
act has been committed or not, its object would be destroyed, and the authority to which is 
committed the decision of the point of law would be left to its free will, since it might 
make that act any crime it pleased. In England, recourse has been had to the dangerous 
practice of allowing the jury, when they find the accusation in a legal view but partially 
founded, or regard the crime committed as less heinous than the one charged, to give a 
verdict partly of acquittal, partly of condemnation, such as guilty of Manslaughter, 
but not of Murder. If the jury agrees on the point of fact, but cannot remove their 
doubts respecting its legal character they have to leave the decision to the judge. But 

will not the jury trust to their penetration more than is just ? Does not the presi- 

ding Judge become absolute ? Some might, indeed, be inclined to make it a decided 
advantage of juries, that the accused is tried by judges, who are his equals, and from 
whom, it would seem, may be expected a juster decision, more conformable to his 
peculiar situation than from others. But, in the first place, the poorer classes of people 
who, above all others fill the annals of criminal trials, must be excluded from the jury 

by reason of their want of information and comparatively small interest in the public 

welfare, by which means that equality is, in most cases, destroyed (thus, in England, to be 

a juror a person must have a certain income ; the same is the case in France where 

attention is also paid to particular circumstances of rent) ; so that from the infinite grada- 
tions and varieties of property, education, opinions, and innumerable outward circums- 
tances, instead of , full equality, the greatest inequality often subsists between the jurors 
and the accused. 

To this criticism the following answer has been given by an American jurist'"^ : — 

' In the first place it is not necessary to contend that, as an uistrnrmmt of public 
or **private justice, it is an institution absolufelj/ perfect ; that it is incapable of 
abuse ; or that it never occasions error. That would be to require of it what belongs 
to no human institution whatsoever. Every work of man is, by its very nature, 

4. At times also noticeable in cases involving 5. See Popular EncyclopaDjia VoU VII under 

communal questions. Also the reluctance on heading *JURY" 

the part of jurors to convict on capital charges. 
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imperfect. Every form of government involves some inconveniences and errors and 
abuses. Every effort to administer justice must necessarily fall short of perfect- correct- 
ness, from defects of evidence, from infirmity of judges, from the wrong biases of human 
opinion, from errors in reasoning, from ignorance and passion and prejudice, independently 
of all intentional wrong or corrupt motive or malice or dishonesty or deliberate baseness. 
The only question is, what, on the whole, is the best means of administering justice, 
taking human nature as it is and human infirmity as it must ever operate. If crimes are 
to be tried and punished, if rights are to be enforced and wrongs redressed by judicial 
tribunals, what is the best structure of the institution for the purpose of trial and decision ? 

There seems to be but a narrow circle of means, out of which the choice is to be made. 
Shall the tribunal be composed of executive officers of the government, or of judges 
appointed by the government for each case, or of judges holding their offices permanently 
and independently of the government ? Or, shall the tribunal be composed of jurors 
chosen at large, pro hac vice, or chosen permanently for that duty, without any previous 
qualifications of legal experience, learning or superior ability ? And if so, by whom and 
in what number, shall they be chosen ? Or, shall the tribunal be of a mixed character, 
composed of judges learned in the law, permanent in rank and station, and of juries selected 
for the occasion in an impartial manner, and the trial be had before judges expounding the 
law, and the juries deciding the facts ? In cases of crimes, the object is to protect the 
innocent and to punish the guilty. Where does the danger chiefly arise ? In political 
accusations, the government not only is a party but has a strong motive to produce a convic- 
tion. In other cases, it may not have so strong a motive, but it may be subject to 
influences of an equally fatal character. If the King or other executive, or officers selected 
by him for that purpose, pro hac vice, are to decide upon the guilt or innocence of the party 
according to their own discretion and such proofs as are satisfactory to themselves, there is no 
security whatsoever against unjust convictions. The decision will be arbitrary and according 
to the will of the prince or his favourites or according to State policy, or perhaps public 
prejudice actuated by resentment. . If the trial be by judges solely appointed by the 
government and holding their offices permanently there may be danger arising from 
other and different sources, from their political opinions, from their state interests, from their 
irresponsibility to public opinion, and from influences of character and profession, which 
insensibly warp the judgment. If the trial be by permanent jurors, there will be still greater 
dangers from their want of proper learning, and general weight of character, added to the 
other objections. So that any of the proposed substitutes does not furnish more safety or 
certainty in the administration of criminal justice than that of a trial by jury. 

‘On the other hand, trial by jury, as known to the common law, affords some checks 
upon arbitrary power and enlists many just feelings and reasonable guards against oppression, 

"'1. The jurors are selected from the mass of intelligent citizens, of suitable qualifications, 
and of the same rank, and having the same general interest, as the accused. They are not 
permanently employed, and have no common connexion with each* other, and no habits 
of fixed co-operation. They are, or maybe strangers to each other, and to the accused, 
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until the moment they are empanelled. They are subject to no reasoilable exception, 
either in point of character or influence, for that would exclude them at the will of the 
accused. They are -subject to the same laws, and are liable to the same prosecution 
as the party on trial, and therefore have a natural tendency to sympathise with him. 

'"2. The trial is had in open court, before judges who hold their offices permanently, 
and who are bound to administer the law, and to give their opinions publicly to the jury. 
From the moment they are empanelled they are excluded from all intercourse with every 
person except what takes place in open court ; and their subsequent deliberations are private 
and secret. 

'‘3. They are under oath to decide the case upon the evidence given in open court ; 
so that the court, the counsel and the by-standers have a perfect knowledge of every part 
of it. Thus the whole public become the ultimate judges of the sincerity and justice ot their 
verdict. 

*' 4 . If they find a verdict against the party and there has been any error of law or fact, 
or any misconduct in the jury the court will grant a new trial ; but if they acquit him there 
can be no new trial, for the law will not allow a man to be twice put on trial for the same 
offence, and thus his life, liberty or limb be put in jeopardy. 

"Here we see the humanity of the common law, which leans in favour of the accused, 
and disables the government, from practising oppression upon any citizen by successive 
vindictive prosecutions. 

‘'5. Again, if the evidence is doubtful the party is entitled to an acquittal, and the court 
will so direct the jury ; for the common law will not tolerate that any man should be punished 
unless there be satisfactory proof of guilt to the minds of twelve of his peers or equals. 

"6. It has been said that the facts are often complicated, and the guilt is compounded 
partly of facts and partly of law. This is true ; but here again the wisdom of the common law 
has provided that the judges will state to the jury what the law is, as applicable to the various 
postures of the facts as they may find them. They are also generally assisted by tlie arguments 
of the counsel on each side, in arranging and comparing the facts ; and the judge, in his 
summing up of the evidence, brings the whole in review, and points out to them the bearings 
of every part, and strips off the false glosses, if any, which have been made by counsel. But 
he Still leaves them to decide upon it according to their own conscientious belief of it. 

"7. It is said that the arguments of counsel may deceive them and blind them to the 
;truth. But the answer is that they have an equal opportunity to hear the opposite side, 
and that generally the judges assist them when there is any attempt to misstate the evidence, 
by referring to their own notes of it, as given in open Court. And from long habits and 
experience in human life, jurymen learn to disregard the mere efforts of eloquence, and, under 
a sense of their religious and social obligations, consult the real truth and justice of the case. 
Woul,d there be more security if no counsel were allowed ? No person will say so- 

"8. It is also said that the judges may have an undue influence with the jury. 
This is certainly possible and has actually happened in corrupt times. In the case of Chief 
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Justice Jeffreys/ referred to in the preceding part of this article/ it should be remembered 
that he held his office during the pleasure of the Crowa and not as the judges of 
England now hold, during good behaviour, or life.... ..It is weH known that such 

is the jealousy of juries in this particular that any undue interference or solicitude for conviction^ 
exhibited on the part of a judge, would destroy his influence and produce an opposite verdict. 
It is his supposed impartiality that gives weight to his opinion ; and the jury know that they 
have a right to disregard it if they please. 

"'9. It is said that juries may be influenced by improper motives, and sometimes dis- 
regard the law and give a false verdict. This is possible, and, indeed, has probably sometimes 
happened. But the occasions are rare ; and where there is a sort of suspicion of that sort, 
it always injures the character of the jurymen and subjects them to public scorn and odium. 
Generally, juries are scrupulous in respecting the law, because it is the only protection of their 
own rights. Where the law is very harsh and the punishment is disproportionate to the 
offence, they have sometimes shown a repugnancy to convict ; but they rarely have acquitted 
the party, unless there were circumstances of great doubt or of great mitigation ; and if their 
conduct in such cases is not strictly justifiable, it is generally not such as produces any reproach, 
either from the Court or from the public. These occasions, however, are rare, and constitute 
exceptions of no great moment in the general administration of justice. 

'MO. it is not true, as is sometimes supposed, that juries are ready to convict on slight 
proofs or insufficient evidence. Our law declares, on the contrary, that in such cases they 
ought to acquit the paity, and it is always laid down to the jury by the Court. Indeed, the 
judges, in this respect, always act as counsel for the prisoner, and give iheir advice to the jury, 
in respect to every reasonable doubt in the evidence. There are so many checks upon juries, 
in cases of this sort, that it can scarcely happen, that an unjust conviction, at least by the 
improper bias of the jury, can take place. If there be any error it is usually on the side of 
mercy. 

"11, It is objected that the jury sometimes find the party guilty of a part and not of 
the whole offence, as of Manslaughter when he is accused of Murder. Certainly the jury do 
so, and for the best reason that the law requires it. A jury ought not to find a man guilty of 
the whole of the charge unless it is wholly proved". 

"12. It is also objected that juries often favour criminals. But this is not generally true, 
except to the extent that the law favours them. There may be cases of a popular cast, or of an 
odious nature where juries have occasionally shown improper bias for the accused ; but 
this objection applies to all tribunals, and is founded on human infirmity generally. Juries 
do not, even in cases of this sort, often depart from their duty : and the exceptions are so few, 
that they are seldom felt or urged in free governments. 

"13. But an objection, the most pressed by these- who are not practically acquainted 
with the trial by jury, is that unanimity is required in pronouncing a verdict or condemnation. 

Cases of Algernon Sidney and Lord Pvussei, of the jury during the reign of James, li. 

who were condemned to death by the verdict 
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It is true that ho verdict can be received in England which has not the assent of all the 
twelve jurors ; and there are no means of compelling an assent ; and yet practically speaking, 
few cases of disagreement occur, except where there is a solid foundation for real doubts and 
dilficulties...... No practical evil has as yet been felt from the rule. And it is no small recorn- 

mendation of it that it gives a satisfaction and confidence to the public mind, in England and 
America, that the decision of a mere majority could scarcely ever give." 

In the Westminister Review for April 1872. there was an article against the Jury 
System, some extracts from which are quoted below : — 

"In Dublin, the jury system, in the trial of Kelly for the murder of Talbot, appeared in a 
"highly unfavourable light ; resulting in an acquittal, in the face of evidence, on the charge of 
"an act which the Nationalist press and other known partisans of the prisoner, so far from 
“indignantly denying, claimed for him as a deed of patriotism and righteous vengeance. 
"The sentiment that killing was no murder in the case of a police spy was an influential one 
"with the Irish jury as a like sentiment in the case of a Prussian soldier was influential in 
‘‘dictating one of the most shameful decisions of a French tribunal. Many have been prompted 
“in consequence to raise the enquiry whether jury trial is any benefit to the people of Ireland. 
"But the question may be carried far deeper ; it is time we should revise at home, as well as 
“abroad, our popular panegyrics on the Palladium of British liberty. Priding ourselves, and 
"with good reason, on our administration of justice as one of the truest glories of our country, 
"we overlook the numerous and grave defects inherent in one branch of its procedure". 

"The principle that a tribunal ought to be composed of the prisoner’s equals strikes us 
"as being (at least in modern times) piima facie unreasonable. If the sole object of 
"administering justice were to provide every means of escape for a prisoner accused of even 
" the gravest offences, we could see a direct purpose in the provision which substantially 
"enacts that the judges shall be of the class most likely to sympathize with him and look with 
"lenient eye on his guilt. It is palpably framed as a safeguard to the accused in a state of 
"society where class-feeling is rampant, and mutual hostilities have engendered in every man 
"that has power over the security or life of his fellow in a different grade the sentiment of the 
"wolf in the fable — "I know that the whole breed of you hate me, and therefore I am determin- 
"ed to have my revenge" . 

"We do not, question that there is an element of utility in all institutions which, like 
"trial by jury, involve public co-operation for public purposes. But we must remember that 
"the benefit is here confined to a comparatively small number out of the whole population, and 
"even to them occurs only at intervals. Our jury trials can exert no such wide effect, either 
"in the way of intellectual exercise or of training to social duties, as the large dicaderies exerted 
"on the quick-witted people of Athens". 

"But even were the benefit greater, are we justified in imposing for the general good so 
"heavy a burden on the individual citizen as his compulsory absence for an indefinite period 
"from the employment by which he gains his livelihood ? We are accustomed on other 
“subjects to demand very clear proof of necessity before requiring so serious a sacrifice, We 



24 


TRIAL BY JURY AND MISDIRECTION. 


[Pt. i: 


''do not expect our ministers of State, our judges, or our generals, even though their service is 
'Voluntary, to act without a just remuneration. We have abandoned the impressment of seamen,: 
"which really, when examined, presents much similarity to the compulsory and ilhpaid work of 
"jurors. If we must have sailors for our Navy, we recognise our duty to pay them sufficiently 
"well to make it worth their while to serve us voluntarily. The payment of jurors in the same 
"way from the State funds would be a grievous charge on the tax^payer. Payment by the 
"litigants (at the rate of a guinea a day for each juror) was lately tried for a few months, but 
"it was soon found necessary to abolish a system so incompatible with cheap justice. If then 
"we feel it unjust that men, to whom their time is money — perhaps bread — should be subjected 
"to a tax at once partial in its application, utterly uncertain in its amount, and dictated by no 
"real necessity, we have a simple remedy in the removal of the jury system in into/' 

"We are told that in India, where juries are composed of five members, a proverb asserts 
"that 'where the five are, there is God' ; but without an apotheosis of our English iury, it is no 
"doubt a frequent opinion that where the twelve are, there is good sense, integrity, patience, 
"impartiality. So desirable is it that the nation should feel a reliance on the excellence of its 
"tribunals, and that their awards should not be received with sullen murmurings of 'injustice' 
"or 'prejudice', that this popularity so long as it exists is a consideration of much moment in 
'‘favour of trial by jury, though no reason for ceasing to urge a recognition of the superior 
"merits of a different system." 

"But what are the positive charges to be brought against the system of jury trial ? Some 
''indeed have been inevitably implicated in the discussion of the real or supposed advantages. 
"Examining first its suitability for the occurrences of every-day life, in a time when the clamour 
"of political disputes is not heard, and the apprehension of any interference from the ruling 
"power is out of the question, we are forced to the conviction that a jury possesses far less 
"ability than would be displayed by a trained judge." 

"On a recent occasion, when a counsel, arguing that certain evidence against a railway 
"company should have been submitted to the jury, remarked that he was sure not a jury could be 
"called in England but would give it great weight, one of the bench intimated that not a jury 
"could be called in England but would take every opportunity of finding a verdict against such a 
"company. Again, in districts where religious animosities run to a height, an upright judge would 
"seek to close his mind entirely against dictates of sectarianism, where a jury yields to them, 
"probably with self-approval. We are told that in Ireland when a jury is summoned to try a 
'Violation of the Party Processions Act. or any offence involving the passions of Romanists and 
"Protestants, the issue can in general be predicted as soon as it is known of whom the tribunal 
"is composed, Romanist will acquit Romanist and condemn Protestant — Protestant will treat 
"Romanist with equal justice ; if the jury be divided in religion they will also be divided in their 
"judgment, and the disciples of parson and of priest can unite in no verdict' Mr. Taylor in his 
"standard treatise on evidence, commenting on the frequent utility of producing in Court the 

7. A remark, very applicable to places in India, 

where ctmmgnal tension prevails, 
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"instruments or other objects to be identifiad, observes that such evidence must be used with 
"caution. 'The minds of jurymen', he proceeds, 'especially in the remote provinces, are 
"grievously open to prejudices ; and the production of a bloody* knife, a bludgeon, or a burnt 
"piece of rag, may sometimes, by exciting the passions or enlisting the sympathies of the jury, 
"lead them to overlook the necessity of proving in what manner these articles are connected 
"with the criminal or the crime, and they consequently run no slight risk of arriving at 
"conclusions which, for want of some link in the evidence, are by no means warranted by the 
"facts proved". 

"In the disorderly districts of Ireland, it has been found necessary to dispense, or at least 
"to make provision for dispensing, with jury trial, the criminal at the bar being in the passions 
"and antipathies of a type of his neighbours by whom he would ordinarily have been tried. 
"In Western Australia the jury system prevailed at a time when almost the whole of the 
"inhabitants were convicts from the United Kingdom ; and Sir Charles Dilke tells us that a 
"criminal indicted before a jury of such persons had so little occasion for uneasiness that they 
"would hand down a paper to his counsel to save him the trouble of e.xeiting himself, as they 
"meant to acquit the prisoner." 

“Neither for suitability to ordinary nor to political occurrences does trial by jury merit the 
"panegyrics commonly lavished upon it. Incompetent for the former, it is no valid protection 
"against the most menacing evils attendant on the latter, It is time that the public mind should 
"be more awake to its many deficiencies, and to the greater claims on their confidence of a 
"trained judge, superior alike in experience, in the responsibility of his position, and in freedom 
"from popular prejudice. To these qualifications the confidence of the people would add one 
"now wanting, and would ripen the views confined to a small minority into the established 
"creed of the nation. Such change as we have spoken of will be in accordance with that 
"respect for education and intelligence which is indispensably required if the increasing power 
"of the masses is to be indeed a blessing." 

The great American advocate Hon. Chas. S. May in his address* at the Michigan Law 
University in March 1873, defended the jury system in the following terms : — 

"1 believe that a jury is always the best and fittest tribunal to find the facts of a case, 
i hold this to be true in the very nature of things. I know the argument that is used upon this 
point, and what is said about unlettered juries, about difficult mental processes, and about the 
trained, and disciplined mind of the judge. But here I believe is the better test. The facts to 
be found in a trial in the courts are generally the facts of common life. The deductions and 
conclusions to be drawn from the facts, in nine cases out of ten, are the deductions and 
conclusions of ordinary human experience. These do not so much require learning and 
logic as practical common sense, knowledge of human nature as seen in such men and not 
in books, and intuitive perception of right and wrong — qualities oftener found combined, i think, 
in the jury box than the bench. It will not do to say, that because the judge is generally the 

8. Quoted at length in Donovan's Modern Jury 

Trials j P. 165. 
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superior in natural endowments of the average juror and ordinarily is his better in mental 
training and acquirement, that, therefore, he will the more surely and certainly draw from a 
mass of tangled facts the right and justice of the case. For facts cannot be dealt with like 
principles or arbitrary scientific rules, and right and justice are not always to be arrived at like 
mathematical results. Often the very learning and discipline of the Judge may have unfitted him 
for this work by educating him away from the people. And it should not be forgotten in this 
connection that usually the facts in a case are narrated by living witnesses in Court, whose look 
and manner and the possibility of whose story should be scanned and weighed by men 
practised in the ways of human nature and not easily to be imposed upon. But grant, if you 
please, that there is no advantage in these respects with the jury on the grounds that I have 
claimed ; is there nothing stilt in the fact that the verdict of a jury is the aggregate wisdom of 
twelve men, while the finding of a Judge is but the wisdom of one man ? Here (i. e. in 
criminal cases) its use cannot well be questioned. Here certainly, it needs no defence. The 
leaning of the law, in criminal causes, should be to the side of protection and humanity. And 
so it is declared to be. The State is great and powerful, and overshadows the individual ; 
and though it be necessary for its good that crime be prevented and punished, yet the State is 
not greatly harmed by the escape of a guilty man. But the conviction and punishment by 
death or imprisonment of an innocent man is a thing unspeakably shocking. No care can be 
too great to prevent such tragedy. “Better”, then says the human maxim, “that ninety^nine guilty 
men should escape rather than one innocent man should suffer.” And all our human hearts 

and sympathies respond to the same And there is another reason the right of 

trial by jury, is needed in the State to guard against tyranny and oppression by the 

government.”® 

The fact that trial by jury has been introduced in criminal cases, though not in civil cases, 
in almost all the Continental nations of Europe in the nineteenth century, goes to show that 
these nations consider it as a palladium, which, lost or won, will draw the liberty of the sub' 
ject along with it. The wisdom of mankind has reached the difinite and decisive conclusion 
that the determination of questions of fact rests not with the jurist, but with a body of lay 
men, possessing no intimate knowledge of the law but endowed with the faculties and 
experience of the common and average man. This body is entrusted with the trust of sifting 
the truth from circumstances, the frailties of human memory, the passions and evil designs of 
factions and the defects of understanding. This task is made the function of the jury and the 
law in positive and certain terms declares that the function shall not be invaded by the trial 
Judge, but only questions of law in the case are to be determined by him. 

After all said and done, the institution of Trial by Jury has so many collateral advantages 
that notwithstanding its defects and the unsatisfactory character of verdicts in some particular 
cases or classes of cases, none would like to see it abolished anywhere. Sir James FitZ'james 
Stephen says ’ ® : If trial by jury is looked at from the political and moral point of view, 

10 . History of the Grimiwd Law of Enylcmvl 
V 9 I. I, P. 574, 


9. See also Forsyth's History of Trial Ity Jury, 
P. 436. 
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'every thing is to be said in its favour, and nothing can be said against it. Whatever defects 
'it may have might be effectually removed by having more qualified jurors. I think that to be 
'on the jury list ought to-be regarded as an honor and distinction. It is an office at least as 
'important as, say, that of guardians of the poor, and I think that if arrangements were made 
'for the comfort of jurors, and for the payment of their expenses on duty, men of standing 
'and consideration might be willing and even desirous to fill the position." 



CHAPTER IV. 

Trial by Jury is the Englishman’s birthright. 

As already stated, the precise origin of the system of Trial by Jury is lost in obscurity 
and antiquarians have traced it back to a very early period in British history. There is a 
popular belief, fostered by a cartoon in the Houses of Parliament’ that it existed in some 
formjn England so early as in the days of King Alfred. Opinions differ as to the exact period 
of its birth and many authorities are inclined to attribute its origin to the feudal institutions of 
Italy, France and Germany, in which justice used to be administered by the peers of the 
litigant parties. Be that as it may, the Magna Charta, Ch. 29, referred to it as an existing 
institution and provided that no person shall be hurt, either in his person or property unless 
by the judgment of his peers or the laws of the realm : Nidlus liber homo capiatur, veil 
imprisonalur aut exulator aid aliquo olio modo destrator, nid per leqale judicium 
pariuni suoriim vel legem tcrrae. Trial by jury thus secured by the Great Charter has 
always been regarded as the grand bulwark of the liberties of every Englishman. It is the 
Englishman’s birthright and is that happy way of trial which, notwithstanding all revolutionary 
times, has been continued beyond memory to the present day, the beginning of which no 
history specifies, it being contemporary with the foundation of the State, and one of the pillars 
of it both as to age and consequence^. “To-day it would be easier to uproot the foundation 
of the British throne itself than to tear this venerable land-mark from the British constitution 
or the affections of the British people"^ So sacred and valuable was the institution in the 
eyes of the ancestors of the English people that all attempts to subvert it ended with shame 
and severe punishment of the persons attempting to do so. For example r—Andrew Horn, 
an eminent lawyer, in his book entitled "The Mirror of Justices” (written in the reign of King 
Edward 1) records that King Alfred caused four and forty justices to be hanged in one year as 
murderers for their false judgments, most of their crimes being in one kind or other infringe- 
ments, violations and encroachments of and upon the rights and privileges of juries. Thus he 
hanged Justice Cadwine because he judged one Hackury to death without the consent of all 
the jurors ; for whereas three of them would have saved him, Cadwine removed these three 
and put others in their room on the jury, against the said Hackury's consent, so though 
ultimately twelve men did give a verdict against him, yet those so put in were not accounted 
as the accused’s jurors, for the jurors first sworn to try him could not by law be removed 
and others put in their stead. Another instance, was given in these words by Lord Chief 
Justice Coke (2 Inst. fol. 51) : "Against this ancient and fundamental law (and in 


1. See Chambers' Encydopsedia, Vol, VI., Under 
heading JURY, 

2, Burn's Justice of the Peace (1869,^ I3ih Edn. 
Vol. Ill PP» 63-'64. Referring to Trial per Pais 
3 Dale, C. 186 ; Dc Loline, 287 ; 3 Blacksione's 
Commentaries, 379. It should be noted that 
there are offences which are triable, under 


various statutes, without the aid of a Jury and 
in Courts of Summary Jurisdiction held either 
before Justices of the Peace silting in petty 
sessions or Metropolitan Police Magistrates or 
Stipendiary Magistrates. 


3. Donovan’s Modern Junf Triahj p, 166. 
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the face thereof) there was in the eleventh year of King Henry VII C. 3, an Act of* 
Parliament obtained (on fair pretences and specious preamble as to avoid divers 
mischief etc.) whereby it was ordained — That from henceforth, as well Justices of the 
Assize as Justices of the Peace, upon a bare information for the King before them 
made, without any finding or preferment by the verdict of twelve men, should have full 
power and authority by their discretion to hear and determine all offences and contempts 
committed or done by any person or persons against the form, ordinance or effect of 
any statute made and not repealed &c. By colour of which Act, it is not credible 
what horrible oppressions and exactions to the undoing of multitudes of people, were 
commited by Sir Richard Ernpson, Knight and Edmund Dudley, Esqr. (being Justices of the 
Peace) throughout England. But not only was the statute justly repealed by the statute of 1 
Henry Vlll. Cap. 6, but the said Ernpson and Dudley (notwithstanding they had such an Act 
to back them, yet being against Magna Charta and consequently void) were fairly executed 
for their pains ; and several of their under-^agents as promoters, informers and the like severely 
punished, for a warning to all others that shall dare ( on any pretence whatsover ) infringe our 
English liberties". 

Again, Juries were sometimes threatened to be fined and imprisoned, if they did not 
comply with the sentiments of the Court. When Lord Chief Justice Keeling had attempted 
something of that kind, it was complained of and highly resented by the then Parliament which 
accordingly passed a resolution on the 13th December 1667 — which appears in the Journal 
of the Parliament — in these words : — 

Chief Justice Vaughan said "that the Court could not frne a jury at the common law 
where attaint did not lie ( for where it did it is agreed that it could not ), I think to be the 
clearest position that ever I considered either for authority or reasons of law." 

Dio Mercurii II December 1667. 

The House resumed the hearing of the rest of tlie report touching the matter of restraint 
upon Juries and that upon the examination of Divers witnesses in several cases of restraint 
put upon Juries by the Lord Chief Justice Keeling ; and thereupon resolved as follows : — 

First. That the proceedings of the said Lord Chief Justice in the cases now reported 
are innovations in the Trial of men for their lives and liberties of the people of England and 
tends to the introducing of an arbitrary Government. 

Secondly. That in the place of Judicature the Lord Chief Justice hath undervalued, 
vilified and condemned Magna Charta, the gieat preserver of our lives, freedom and 
property. 

Thirdly. That he be brought to trial in order to condign punishment, in such manner as 
the House shall judge most fit and requisite. 

Die Veneris, 13 December 1667 
Resolved etc. 

That the precedents and practice of fining or imprisoning of Jurors for giving their 
verdicts are illegal. 
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Further such practice was formally condemned on a solemn argument by the Judges in 
the reign of Charles H*. Put quite shortly the facts of this case were the following :®. 

“At the Sessions for London Sept. 1670 William Pen and William Mead ( two of the 
people commonly called Quakers) were indicted, for that they with others to the nunriber 
of three hundred on the 1 4th Aug. 22 Regis in Grace Church Street did with force and arms 
etc., unlawfully and tumultuously assemble and congregate themselves together, to the 
disturbance of the peace ; and that the said William Pen did there preach and speak to the 
said Mead and other persons in the open street ; by reason whereof a great concourse and 
tumult of people in the street aforesaid then and there and a long time did remain and continue, 
in contempt of our said Lord the King, and of his Law, to the great disturbance of his peace, 
to the great terror and disturbance of many of his leige people and subjects, to the ill example 
of all others in the like case offenders and against the peace of our said Lord the King his 
Crown and Dignity. 

* 'X- * * ^ * 

"The trial began on the Saturday ; the Jury retiring after some considerable time spent 
in debates came in and gave this verdict Guilty of speaking in Grace Church Street. At 
which the Court was offended, and told them they had as good say nothing ; adding, — Was 
it not an unlawful assembly ? You mean he was speaking to a tumult of people there? 
But the foreman saying what he had delivered was all he had in commission, and others 
of them affirming, that they allowed of no such word as an unlawful assembly in their verdict, 
they were sent back again, and then brought in a verdict in writing, subscribed with all their 
hands, in these words : — 

We the jurors hereafter named do find William Pen to be guilty of speaking or preaching 
to an assembly met in Grace Church Street the 14th of August 1670, and William Mead 
not guilty of the said indictment. 

"This the Court resented still worse, and therefore sent them back again, and adjourned 
till Sunday morning ; but then too they insisted on the same verdict ; so the Court adjourned 


4. Busheirs case, Vaugh. Rep. p. 135. 

5. Hawles' The Enyliskman* Uight. Referring 
to the report of this case in Vaugh Rep. p. 135. 
the learned author in reply to a question 
whether the illegal practice could some day be 
revived or justified has observed : — 

*'No such thing can be done without apparent 
violating and subverting all law, justice and 
modesty ; for though the precedent itself be 
valuable and without further enquiry is wont 
to be allowed, when given thus deliberately by 
the whole Court ; yet it is not only that, but 
the sound, substantial and everlasting reasons 
whereon they founded such their resolves that 
will at all times justify fining of Juries in such 


cases to be illegal. Besides as the reporter was 
most considerable, both in liis capacity as Lord 
Chief Juslioe and for his parts, soundness of 
judgment and deep learning in the Law ; so 
such his book of reports is approved and 
recommended to the world (as appears by the 
page next after the epistle) by the Right 
Honourable the present Lord Chancellor of 
England ; Sir William Scroggs, now Lord Chief 
Justice of England ; My Lord North, Chief 
Justice of the Common pleas ; and, in award, 
by all the Judges of England at the time of 
publishing thereof ; so that it cannot be 
imagined how any Book can challenge greater 
authority, unless we should expect it to be 
particularly confirmed by Act of Parliament." 
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till Monday morning ; and then the Jury brought in the prisoners generally Not Guilty ; which 
was recorded and allowed of. But immediately the Court fined them forty marks a man, and 
to lie in prison till paid/' 

.The inroads made on this birthright in England is nothing compared with the treatment 
that Ireland received from her so far as this matter is concerned. Special legislation was on 
many occasions resorted to in times of great national excitement for the purpose of withdraw- 
ing from the consideration of juries in Ireland for a limited period certain crimes of an agrarian 
or quasi-political character. By the Crimes Act, 50 5 1 Vic. Chap. 20, special powers, 

extending as high as that of imposing sentences of six months' imprisonment, on conviction of 
certain specified offences, were conferred on specially constituted magisterial Courts sitting 
without a jury. It is obvious that the safety of the government, in abnormal times, calls for 
measures of this description. 

Trial by peers' has given occasion to many accused persons to claim that they should 
be tried by gentlemen of a rank equal to their own. For instance, Sir Roger Casement after 
the Jury had brought in a verdict of "'Guilty" of high treason against him, and in answer to the 
question, "What have you to say for yourself why the Court should not pass sentence and 
judgment upon you to die according to law, made a long rhetorical statement protesting against 
the jurisdiction of an English Court and his trial by an English Jury. He declared that the 
Courc^’ was to him, as an Irishman, a foriegn Court, and that he had an indefeasible right, as an 
Irishman, to be tried in Ireland by an Irish Court and an Irish Jury. He saidL — 

"‘If I did wrong in making that appeal to Irishmen to join with me in any effort to fight for 
Ireland, it is by Irishmen and by them alone, I can be rightfully judged. From this Court and 
its Jurisdiction 1 appeal to those 1 am alleged to have wronged and to those I am alleged to 
have injured by my 'evil example', and claim that they alone are competent to decide my 
guilt or my innocence. If they find me guilty the statute may affix the penalty, but the statute 
does not override or annul my right to seek judgment at their hands. This is so fundamental 
a right, so natural a right, so obvious a right, that it is clear the Crown were aware of it when 
they brought me by force and by stealth from Ireland to this country. It was not 1 who landed 
in England, but the Crown who dragged me here, away from my own country to which 1 had 
turned with a price on my head, away from my own countrymen whose loyalty is not in 
doubt, and safe from the judgment of my peers whose judgment I do not shrink from. I 
admit no other judgment but theirs. I accept no verdict save at their hands. 1 assert from 
this dock that I am being tried here, not because it is just, but because It is unjust. F^lace 
me before a jury of my own countrymen, be it Protestant or Catholic, Unionist or 
Nationalist, Sinn Feineach or Orangemen, and I shall accept the verdict and bow to the 
statute and all its penalties. But 1 shall accept no meaner finding against me than that 

6. The Court of King's Bench of England. The trial was tried and convicted by the Court of 

commenced on the 26th June 1916 before Queen's Bench for treason committed in 

Viscount Reading, the Lord Chief Justice of South Africa during the Boer W'ar. 

England, Mr. Justice Avory and Mr. Justice 7. Trial of Roger Cniscnientt edited by G. H. 

Horridge and a Jury. In 1903 E>r. Lynch Knott; pp. I99<200* 
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of those whose loyalty 1 endanger by my own example and to whom alone I made appeal. 
If they judge me guilty, then guilty 1 am. It is not 1 who am afraid of their verdict, it is the 
Crown. If this be not so, why fear the test. 1 fear it not. I demand it as my right.” 

In the trial of Maharaja Nundkumar for forgery held on the 8th June 1775 in the 
Supreme Court at Calcutta (Court of Oyer and Terminor and Gaol Delivery holden in and for 
the Town of Calcutta and Factory at Fort William in Bengal and the limits thereof and the 
factories subordinate thereto) before Sir Elijah Impey, Kt., C. J. and Chambers, La Maistre and 
Hyde JJ, — held under the English system which was then in force, the prisoner being called to 
the bar and arraigned and the indictment read, his Counsel tendered a plea to the jurisdiction of 
the Court. But the Chief Justice pointing out an objection thereto which went both to the 
matter of fact and the law contained therein and desiring the Counsel to consider if he could 
amend it and take time for so doing, he, after having considered the objection, thought proper 
to withdraw the plea. Whereupon the prisoner pleaded 'Not Guilty', and being asked by 
whom he would be tried, he answered by God and his peers. The Court desired to know 
whether he had any particular reason for using the word 'peers'. His Counsel answered that 
the prisoner, being a man of the first dignity in the Kingdom, thought he should be tried by 
people of equal rank with himself agreeable to the law of England, which permits every man 
to be tried by his peers. The Court asked who the Maharaja considered as his peers. His 
Counsel answered, he must leave that to the Court. Chief Justice, — "The trial can only be by 
“such persons as are by the Charter required to form the jury. A Peer of Ireland tried in 
"England would be tried by the common jury. The Charter directs that in all criminal prosecu' 
“tions the prisoner should be tried by the inhabitants of the town of Calcutta, being British 
“subjects.*" 


8. Trial of Nundkiimari with an Introduction, by 
Mr. P. Mitter, 



CHAPTER V. 

First efforts at the administration of English Criminal Law in India. 


The first efforts at the administration of English Criminal Law in India were confined to 
the British Settlements in India and among the British subjects. These settlements came to exist 
for trading purposes After the discovery in 1498 by Vasco Da Gama of Portugal of a passage 
by sea to India, by sailing round the Cape of Good Hope, several nations of Europe came to 
trade in the East Indies : First, the Portuguese, then the Dutch ; and they were followed by 
the English and the French. In 1599 an Association of merchants was formed in London for 
the purpose of opening a trade in India, and in 1600 they obtained a Charter from Queen 
Elizabeth (43 E!iz.) which granted them the exclusive privilege of this traffic for fifteen years. ^ 
This was the origin of the East India Company which confined itself to commerce for a 
hundred and fifty years and then took up arms in defence of its factories, and in less than a 
Century established British sovereignty from the Himalayas to Cape Comorin, and from 
Peshwar to the borders of Siam. For the purpose of carrying on its trade the Company opened 
factories in several places. Of these, those at Bombay and Calcutta subsequently became places 
of growing importance. The factory at Madras was established in 1639- The island of Bombay 
with its dependencies was ceded to the Company by King Charles II in 1668, who obtained it 
in !661 from Alphonso VI, the King of Portugal, when he married the latter's sister, as part 
of her marriage dower. The factory at Calcutta was founded in 1690, and in 1698 the 
Company with the consent of the Mahomedan Governor of Bengal purchased the three 
villages of Calcutta, Cliuttanutry and Govindpore, on which the present city stands. All these 
places were fortified with the permission of the native rulers and they became the leading 
factories in their different localities and exercised control and supervision over the subordinate 
depots and places in their vicinity. 

In those early clays the Company did not and could not claim any of these places (except 
Bombay) as British territory. But their position was extremely anomalous. "Though their 
factories were part of the dominion of the Moghul, their own law was administered in them, 
and their own national character imparted to them as completely as if they were parts of 
English territory" For, "factories established amongst races alien in religion, habits and 
customs have always been deemed by the law of nations which has prevailed in Christendom 
to be so far exclusive possessions, or at least priviFeged places, that all p>ersons during their 
residence within them have been considered for most purposes to be clothed with the national 


1 . First Charter was dated 3 1 st December 1 6C0 ; 
2rid Charter was granted to the original Com- 
pany on 3 1 St May 1609 ; 3rd Charter on 3rd 
April 1661 ; ^th Charier on 5th October 1677 ; 
5th Charter on 9ih August 1683 ; 6th Charter 
on 12th April 1686 ; 7th Charter on 7ih 
October 1693 ; and 8th Charter on 1 3th April 
1698. A Second East India Company wa$ 
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formed under a Ch.arter dated 5th September 
1698 in pursuance of a Statute; 9 and 10 
NA^illiam 111. C, 44 ; and the two Companies 
were united in 1 708 under the award of Lord 
Godolphin in the reign of Quetn Anne. 
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character of the State to which the factory has belonged”®. In the early Charters we do not 
find any authority for the establishment of any criminal court for the trial of offences, though 
the Charter of Queen Elizabeth (43 Eliz) in 1600 and of James 1 in 1609 (31st May ) granted 
to the Company the power to make laws, ordinances 6-c. for the good government of the said 
Company and for all factors, masters, mariners or other officers employed or to be employed 
in their voyages and for the better advancement and continuance of their trade and traffic, 
and to provide such pains and penalties by imprisonment or fine as might be necessary, provid- 
ed that such laws be reasonable and not contrary or repugnant to the laws, statutes, or customs 
of the Queen's realm. The power to legislate, it should be observed, contains no express 
reference to factories or territories. In this connection it should be noted that Sir Thomas Roe, 
the ambassador of James I secured from the Moghul Emperor in 1618 the privilege for the 
factory of Surat, that disputes between the English only should be decided by themselves. 
In 1622 James 1 (20 Jac, 1 dated 4th Feb.) granted a Charter authorising the East India 
Company to chastise and correct all English persons residing in the East Indies and committing 
any misdemeanour, either with martial law or otherwise.'* 

The first indication of the establishment of criminal courts in India, we find in 
the Charter of Charles II (13 Car. II dated 3 April) granted in 1661, which gave to the 
Governor and Council of the several places belonging to the Company, power ”to 
judge all persons belonging to the said Governor and Company or that should live under 

them, in all causes, whether Civil or Criminal, according to the laws of this Kingdom, 

and to execute justice accordingly. And in case any crime or misdemeanour shall be 
committed in any of the said Company's factories in the said East Indies where judi- 
cature cannot be executed as aforesaid, for want of a Governor and Council, there, 

then, and in such case it shall and maybe lawful for the Chief factor of that place and 
his Council to transmit the party, together with the offences to sucl'i other plantation, 
factory, or fort, where there is a Governor and Council, where justice may be executed, 
or into this kingdom of England, as shall be thought most convenient, there to receive 
such punishment as the justice of the offence shall deserve”. It also gave the Company 
the right to make peace and to wage war with any people of India not Christians and 
to seize and deport to England alt unlicensed Englishmen. Thus the Company which 
existed only for trade was gettifig some of the essential attributes of Government''^. 

The island of Bombay came to be the only territorial possession of the Company 
with sovereign rights. The Charter relating to the island of Bombay made in the year 

1668 (20 Car, II dated 27ih March 1668) after reciting the Charter of 13 Car. 11 

dated 3rd April 1661 and the marriage treaty of the 23rd. June 1661, stated, - "That 

the Company were empowered to make laws and constitutions for the good Govern- 
ment of the island and their inhabitants ; and to impose punishments and penalties, 
extending to the taking away of life or member when the quality of the offence should 

3. Ibid, Pp. 12-13. 5, H^Tshrr\^.r\*s JJisiorif of 2QS, 

4. Sec Namrji \f, liogirs, {\S67) 4 Bom. H. C. 

R. !, 28, 
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require, it, so that the punishments and penalties were consonant to reason, and not 
repugnant to, but as near as might be agreeable to the laws of England. The Governor 
and Company, or Governor and comrnitties of the Company, were also empowered to 
appoint Governors and other agents for the said island, to be invested with a power of 
ruling, correcting and punishing His Majesty's subjects in the said island, according to 
justice, by courts, sessions and other forms of judicature, like those established in England, 
by such Judges and officers as should be delegated for that purpose. The Charter also 
purported to sanction the use of military law for military purposes, or in the case of rebellion, 
mutiny or sedition. It further declared that "all and every the persons being our subjects which 
do or shall inhabit within the said Port and island of Bombay, and every of their children and 
posterity within the precincts and limits thereof, shall have and enjoy all liberties, franchises, 
immunities, capacities and liabilities of free denizens and natural subjects within any of our 
dominions, to all intents and purposes, as if they had been abiding and born within this our 
kingdom of England, or in any other of our dominions". 

In 1683 Charles II granted a further Charter (35 Car. 11 dated 9th August) which 
empowered the Company to establish at such places as they might appoint, Courts of Judicature 
to determine all mercantile and maritime causes, to consist of one person learned in the Civil 
laws and two merchants and to decide according to equity and good conscience and according 
to the laws and customs of merchants. These provisions were continued in the Charter (2 
Jac II dated 12th April) granted by James II in 1686. It confirmed also the Charters of 1661 
and 1668. 

So we find that in those early days of the Company, an Einglishrnan committing an 
offence in India, was liable to be punished under martial law^' ; then he was made triable 
by the Governor and Council of the place wherein the offence was committed, according to 
the English criminal law and punishable accordingly. The natives living within the settlements 
or factories, except in the isle of Bombay, were not British subjects and so not triable under 
the English law. They were subjects of the native rulers within whose territory their factories 
were situate, and were triable by their Courts. The expression "persons that should live" 
under the Company, might not, possibly, include the native residents or the native servants 
or the employees of the Company, for the Company then had no sovereign rights over the 
lands they were occupying but were there only on sufferance, and consequently under the 
protection of the native rulers themselves. It was held by Lord Kingsdown in Advocate 
Genexal of Bengal v Ranee Siirnomoye, 9 Moore's Ind. App. 387 at p. 426, that the Charter 
of 1661 did not confer jurisdiction on the Company (by the authority given to the 
Governors and their Councils to judge all persons belonging to the said Company or that 
should live under them) over native subjects of the Moghul. 

In the island of Bombay the Company's position was different as they acquired soveriegn 
rights under the Grant from the Crown ; consequently they were empowered to make laws 


368 and Anderson, 219. See also Nacrroji w, 
Roym, (1867) 4 Bom. H, C. R. 1, 38. 


6. For an instance of capital punishment by mar^ 
tial law at Bombay in 1 674, see Bruce, 367, 
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and constitutions for the good government of the inhabitants thereof and to impose punish" 
ments and penalties extending to the taking away of life or member. 

As observed by Westropp. J., in Naoroji v. Rogers, Supra, at p. 39, * Bombay was not 

a factory such as the Company had as Surat or on the Hooghly, or in any other parts of India. 
It was not held by the Company from the Moghul or any other Native power. The full 
sovereignty of the island had been acquired by Charles II from the King of Portugal, and 
Charles II had full powers by those letters patent of 1668 granting the island to the London 
Company, expressly purporting to provide for legislation and administration of justice in accord" 
ance with the law of England, and by reference incorporating within those latters patent all 
jurisdictions ^-c, mentioned in the Charter of 3rd April 1661, to introduce English law for the 
government of all persons resident in Bombay'". In 1 669" 1670 Governor Aungier had two 
Courts of Judicature in the island : 7’he Inferior Court consisting of a Company's Civil 
servant, assisted by natives, who were to take cognizance of all disputes under the amount of 
200 Xeraphins, and the Superior Court to consist of the Governor or the Deputy Governor and 
Council, to whom appeals were competent from the Inferior Court, to take cognizance of all 
civil and criminal cases whatever, and their decisions were to be final and without appeal. In 
1670"? 1, the Court of Directors directed "'that care should be taken that trial by jury should be 
introduced into the Courts of Justice, agreeably to Er'iglish law.^ The researches of Sir Charles 
Fawcett, formerly a Judge of the High Court of Bombay, published recently in his book, "77/c 
Firsi CeMiirif of BriUsli Ihile in India' have led to the discovery of the laws which the 
Company framed in 1669 under the authority granted by the Charter of 1668, for the good 
government and due administration of justice in Bombay, The laws were divided into six main 
Sections as follows : — I. Touching religion and worship of God ; 11. Touching the administration 
of justice and common rights ; 111. Establishing a method for due proceedings ; IV. Directing 
registration and sales, etc. ; V. Prescribing penalties for certain offences : VI. Touching 
military discipline and the prevention of disorder and insurrection, The third portion of Section 
II. contained a provision that no person should be divested or dispossessed of houses, goods or 
lands or other rights or suffer corporal punishment for any cause or crime before trial and 
conviction by a jury of twelve men except as otherwise provided by the Laws or any future 
law, similarly enacted. The lllrd Section was the most important. It provided : (1) for the 
establishment of a Court of Judicature for the decision of all Suits in Criminal matters under 
a Judge to be appointed by the Governor in Council ; (2) that all trials in the Court should 
be by a jury of twelve Englishmen except when any party to the dispute was not English, in 
which case the jury was to be half English and half non"EngIish ; (3) for the appointment of 
Justices of the Peace and Constables, for the maintenance of order, apprehension of criminals, 
and the execution of warrants, etc. ; (4) for regular sitting of the Court, the recording of its 
proceedings in registers, and the fixing of reasonable court"fees ; (5) for a right of appeal 


7. There is an instance of trial hi Id in 1669 by 
Aungier and his Council with a jury, consisting 
of half English and half Portugese, of Richard 


Ball for killing Diego Rodrigues Kooroji v. 
jRoffern (1867) 4 Bom. H. C. R. I, 48. 
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from the Court of Judicature to the Governor or Deputy Governor and Council, which was 
constituted the Supreme Court in the fort and island 

Later on, however, as the Company were permitted to fortify their factories at Madras 
and Calcutta and take their own measures for their defence, as natives assured of better 
security for their lives and property came to reside more and more in these places, and as the 
military forces of the Company came to be gradually strengthened and their powers felt by the 
native rulers, who were always quarrelling amongst themselves, the Company came to be 
considered as the de far/o rulers of these towns, and the native residents agreed or submitted 
themselves to be governed by the English criminal law, as the authorities of the Company did 
not know of any other law and could not accept the Mahomedan criminal law as their guide, 
nor were they authorised to make any special law for the natives in these towns as they were 
authorised to do for the inhabitants of Bombay. In any case, the Company were very 
anxious to have the judicial administr*ation placed on a better footing as subsequent history 
shows. 

Thus, following the lead of Governor Aungier given in Bombay, Streynsharn Master who 
was appointed Governor of Madras 1678, by a resolution of the Council dated 18th March 
1678, constituted the Governor and Council a Court of Judicature which was to sit twice a week 
for the trial of all Civil and Criminal cases (except petty cases) by juries in accordance with the 
laws of England.^ 

In 1693 when the English Company in London wcTe devising large schemes for their 
young settlement at Calcutta, they pr'oposed the establishnient of a Court of Judicature which 
would take cognizance of disputes between British subjects residing at that place. On April 
10th, 1693, they wTote. - 

'"24. We send you this a short extract of two or thi^ee paragraphs out of our Gener'al 
Letter to Bombay and vSurarr, by which you wi|l see tliat we have taken as much cai'e as w^e 
can to prevent the irregularities of such as sail upon our country permissive ships from Suratt, 
etc. And now it will be your part to erect such a Judicature in Bengal after the manner 
you have seen practised in Fort St. George to judge and punish by fines to the Company and 
otherwise such as shall offend hereafter, wherein we doubt not but you will proceed with 


Pp. I4't6. A copy of ihe Company's laws for 
Bombay is given at pp. 1 7-28. Other instances 
of trial by jury are that of Captain Gary and 
Captain Shaxion in 1674, but such a trial was 
not held in all cases at that time ; though 
generally trial by jury was resorted to in the case 
of such crimes as theft, murder and mutiny, 
and the punishment of the offender was not 
always confined to the penalties prescribed by 
the Company's laws or even by the laws of 
England ; thus, (1) a wench was punished by 


causing her to be shaved and set on an ass and 
led through the town ; (2) a wizard was tried 
by a jury of twelve and sentenced to death arid 
burned alive (Seep. 43). 

9. Fawcett's The First Ccnftirfj of BritiHh 
Justice in India, P. 20 1 . 

10, Taken from “Bengal Past and Preseent" in the 
Journal of the Calcutta Historical Society, Vol, 
Vlll, Serial No, 15 (Jan-Mar, 1914) and Vol, 
X, Serial No. 19 (Jan-Mar 1915) 
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exact justice and great moderation, which is always to be used to the first offenders. Besides if 
you find any refractory you may reduce them to obedience by denying them the privilege of our 
passes and dusticks (dustaks) etc. 

'To this the President at Calcutta replied on December 14th, 1694 

"By the death of Agent Charnock your Honours are disappointed in your intentions and 
expectations of having a Court of Judicature erected in Bengal and for that reason we presume 
the Hon'ble President and Council of Fort St. George took the Commission out of your 
Fionours' Packett before it came to us. Our endeavours have been fruitless hitherto in 
procuring the Nabob's and Duan's consents for a settlement in this place and we have no hopes 
of a grant for it so long as this Duan continues. 

"With this the Directors concurred, for on May 1 4th, 1696, they wrote. — 

'Till the Company be settled by Act of Parliament we think it not very material to 
resettle a Judicature in Bengali, since you may send to the Fort (meaning Fort) St. George, 
Madras, or send thither for a warrant or bring up any refractory or disorderly persons." 

4n 1693, two Charters, 5 William and Mary, dated 7rh October and 1 1th November, 
respectively, had been granted confirming the previous Charters. 

In 1698 an Act of Parliament (9 &* 10 William HI C. 44) was passed, in pursuance of 
which a Charter was granted on 5th September 1698 to a Second East India Company by which 
the Company were vested with the Government of all their forts, factories and plantations and 
were empowered to raise, train and muster such military forces as might be necessary for the 
defence of the said forts, &*c. ; the sovereign right, power and dominion over all the said forts 

being reserved for the Crown. The Charter also empowered the Company to establish 
Courts of Judicature, similar to those granted in the previous Charters to the old Company. 
The two Companies were united under the award of Lord Godolphin in 1708 in the reign of 
Queen Anne. A Court of Directors were formed to be elected by the General Court of 
Proprietors who were vested with the chief authority and control over the affairs of the United 
Company. In December 1699 the Company declared Bengal a presidency with Sir 
Charles Eyre as the first President of Fort William.^ “ 

In 1700 an Act (11 6- 12 William III C. 12) was passed by which divers Governor. 
Lieutenant-Governor, Deputy-Governor, or Commander-in-chief found guilty of approving 
any of His Majesty's subjects beyond the seas might be tried in England in the Court of King's 
Bench or before such Commissioners and in such county of the realm, as should be assigned 
by His Majesty's commission, and by good and lawful men of the same county, and that 
such punishments should be inflicted on such offenders as are usually inflicted for offences of 
like nature committed in England. 

In 1726 the United Company again moved in the matter of establishing Courts at Calcutta 
and other places, and the Court of Directors represented by petition to King George I, that 

11. The United Company subsequently came to be 12. First (knhirtJ of Briftsh JusHce 

called the ‘'East India Company”. m India, p. 207, 

Vide. 3 6-4 Will. IV. Ch. 85, S. 1 1 1. 
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there was a great want at Madras, Fort William and Bombay of a proper and competent 
pow^r and authority for the more speedy and effectual administering of justice in civil causes, 
and for the trying and punishing of capita! and other criminal offences and misdemeanours» 
Accordingly, the existing Courts, whatever they may have been, were superseded, and the 
Crown by Letters Patent (13. Geo. 1 dated 24th Sep. 1726) established Mayor's Courts at 
Madras, Bombay and Pott William, each consisting of a Mayor and nine Aldermen, seven of 
whom with the Mayor were required to be natural-born subjects. They were declared to be 
Courts of Record and were empowered to try, hear and determine all civil suits, actions and 
pleas, between party and party. The civil jurisdiction was over any persons, at the time of 
the institution of the suit, residing or being or who, at the time the cause of action accrued, 
resided within the said Forts and Towns or the precincts, districts or territories thereof. 
The judgment and sentence was to be according to iu$ti::e and right ; and the execution was 
to be by seizure and sale of the goods and chattels of the defendant. From these Courts an 
appeal lay to the Governors and Councils and thence to the King in Council in causes 
involving the amount of 1000 pagodas (about Rs. 4000). The Governors and Councils were 
also constituted Courts of Oyer and Terminer and were authorised and required to hold 
Quarter Sessions for the trial of all offences except high treason, cornmited within the towns 
of Calcutta, Madras and Bombay or within any of the factories subordinate thereto. The 
criminal trials were directed to be conducted ‘*in the same or the like manner and form as 
near as the conditions and circumstances of the place and inhabitants will admit of, as any 
our Justices of the Peace or Commissioners of Oyer and Terminer and Gaol Delivery do or may 
proceed by virtue of any Commission by us granted for that purpose," that is to say, with 
the assistance of a grand and petty Jury. The Governors and Councils of Madras, Bombay and 
Fort William, respectively, were also empowered, with the sanction of the Court of Directors, 
to make bye-laws, rules and ordinances for the good government and regulation of tfie several 
corporations thereby erected, and of the inhabitants of the said several towns, places, and 
factoiies, and to impose reasonable pains and penalties upon offenders against them, 
"provided that all such bye-laws, rules, and ordinances, and all pains and penalties thereby to 
be imposed be agreeable to leason and not contrary to Laws and Statutes of England". Of 
this Charter, f\::acock C. J. in the Advocaiv. irencral of Bioujal v. Surnomoife, 

(See 9 Moore's. l.A. at p. 394), said with reference to Calcutta : "It is a well -recognised 
doctrine, and one which has been acted on by this Court for more than half a century, that 
speaking generally, the first introduction of English Law into Calcutta was effected by the 
Charter of George 1, by which, in the year 1726, the Mayor's Court was established. It is 
unnecessary to cite authorities in support of that position". Asa matter of fact, in Calcutta 
trial by jury was not introduced till the Quarter Sessions were held by the Coverf ior and 
Council under the Charter of 1726,^'^ 

In 1727, the Charter 1 Geo. II dated 1 7th November, granted to the East India Company 
the fines imposed by the Mayor 's Court. 


13 , JbU.T, 211, 
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In August 1 749 Madras, which had been captured in 1 746, was restored by the French to the 
English Company. The Company were advised by the Solicitor-General and their own Standing 
Counsel that the capture of Madras by the French had terminated the powers and authorities 
granted by the Charter of 1726. As a new Charter was thus rendered necessary for Madras, 
the Directors thought that they might make use of this occasion, and while surrendering 
the Charters for Bengal and Bombay, to obtain Charters embodying various improvements, of 
which experience had proved the need. Accordingly, King George II granted a new Charter 
dated 8th January 1753 ( 26 Geo II ), re-establishing the Mayor's Courts at Madras, Calcutta 
and Bombay with some amendments intended to remedy defects of which the Company 
had complained ; suits were declared to be maintainable against persons residing or being 
at the time of the institution of the suit, or at the time of the accruing of the cause of action, 
‘'unless the same shall be between the Indian natives only as aforesaid, or unless such cause of 
suit shall not exceed five pagodas The principal addition made was the establishment of 
Commissioners to serve as a Court of Requests for the recovery of debts not exceeding five 
pagodas^'' in amount, in their Letter accompanying the Charter, the Directors remarked : — 

'"With respect to criminal proceedings we have nothing to add to the instructions 
already given, unless it is that the legislature in the last session made an Act of Parliament, 
for better preventing the horrid crime of murder, several copies of which we send you 
herewith. So if the Commissioners of Oyer and Terminer think that it may be a means 
to prevent or deter persons from committing that horrid crime, they may, in case of conviction, 
proceed to judgment and execution, and disposal of the body in the manner that the Act 
directs." 

The Charters of the Mayor's Courts thus established four Judicatures in Calcutta exercising 
jurisdiction from the English Crown over British subjects, natives in their employment, and 
persons who voluntarily placed themselves under the Courts : 

1. The President and Council (in 1726 "five of the Council"; in 1753 " all the 
Council" ) were Justices of the Peace and Commissioners of Oyer and Terminer and Gaol 
Delivery, and to hold Quarter Sessions. 

2. The Mayor's Court. 

3. The President and Council, a Court of Record to hear appeals from the Mayor's 
Court. 

4. After 1753, twelve Commissioners to form a Court of Requests- 

Turning to the subject of the law adminirtered by these Courts, it may be said at 
once that it was the law of England as it stood at the introduction of each of the Charters i, e, 
1726 to 1753, and from 1753 onwards as the same law stood in 1753. Impey at his 
impeachment stated : — 

14. Faf^odu, a Madras coin, t^qual to 8 shillings 

pr Rs. 4/^ 
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"'Among the records 1 found the instructions sent out by the Court of Directors with 
that Charter ( the Charter of 1753 ) and expecting, as I really procured; great information from 
them, ordered them to be copied. These instructions direct the new Court to proceed against 
prisoners not understanding English, tells what crimes are misdemeanours, what simple 
felonies, what within clergy, what capital and all distinctions on that head, what punishments 
are to be inflicted, amongst which transportation is particularized ; how to proceed in. each 
case ; and gives precedents for indictments of such crimes, the oath for an interpreter where 
the prisoner does not understand English, directions how to proceed when any Portuguese 
Geiitoo or native of India, not born of British parents, happens to be prosecuted for any capital 
offence, which the instructions say 'will probably often happen' ; they are told that stealing goods 
above the value of forty shillings out of a dwelling-house, above five shillings privately out of a 
shop or warehouse or stable, and from every person above five shillings is capital ; they are 
told that the jury may mitigate the sum^**" so as to make the offence clergyable, and the Clerk 
of the Peace is directed to mark the judgments so mitigated to distinguish them. They give 
precedents for indictments oF all these crimes, and add indictments for burglaries, highway 
robberies, and horse' stealing as cases 'likely to happen’. In a marginal note they are told in 
cases where any Act of Parliament makes a crime felony, which was not so at Common Law, 
the indictment must conclude 'against the form of the Statute'. They are directed to enlarge 
on His Majesty's princely goodness, who on the humble application of Honourable Company, 
has thought fit to extend his care and the benefit of his laws to his most distant subjects in the 
British Settlements in the East Indies. This, the Directors desire, may be done the first 
time the Commission is put into execution". 


Sir Gilbert Elliot ( the mover of Irnpey's impeachment, afterwards the first Lord Minto ) 
was mistaken as to the date of these instructions when he asserted that they were in fact sent out 
with the Charter of 1726. No evidence is forthcoming to support Sir Gilbert's assertion and, on 
the other hand, in a volume of Early Parliamentary Papers (printed ) there is to be found 'Extracts 
from the Book of Instructions for putting into execution the E. 1. Company's Charter for 
erecting and holding Courts of Justice, Civil and Criminal, at Fort St. George and the 
Company's other settlements in the East Indies, dated the 8th June 1753, . 26th year of the reign 
of George the Second.' These extracts clearly are made from the, instructions cited by Impey. 


During Irnpey's impeachment, Mr. Broughton Ross was asked whether he knew "any 
thing of any intention to carry the English Criminal Law into execution in the town of 
Calcutta". He replied : — 

"I have found amongst my papers a copy of a proclamation issued by His Majesty's 
Justices for the Town and District of Calcutta at their Quarter Sessions held on 
the 3rd Jurie 1762 in which such an intention is announced. 


15, The Jury in England are known to have settled 
the degree of the offence at their own pleasure 
so as to avoid the strictness of the law when 
the penalty imposed by the law appeared to 
them too severe. For instance, the punishment 


, ; for stealing pjoperty to the amount cf 40 S» 
being death, it ha^ happened that the Jury have 
declared a man who had stolen 10 guineas, 
guilty of theft to the amount of 39 S. 

16. A diligent search for a copy of the Proclama- 
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Avery interesting document^^ has been published which gives an account of the 
several persons who were prosecuted in the Court of Quarter Sessions in Calcutta for 
criminal offences according to the Laws of Ertgland, from the 1st of January 1762 to the 
1st of October 1774. The first case is dated August 27th, 1762, i. e., subsequent to the 
proclamation mentioned above. Out of 45 cases in which 62 persons were implicated* 
Indians were in the majority and in 21 cases the sentences were capital. Two cases may be 
taken as illustrative of the law enforced by the Courts, one out of this list and the other not 
in it. Both the cases are to be found in Verelst’s “View of the English Government in 
Bengal.”^* Verelst has left it on record as his mature judgment : 

“As well might we transplant the full grown oak to the banks of the Ganges, as dream 
that any part of a Code, matured by the patient labour of successive judges and legislators in 
this island, can possibly coalesce with the customs of Bengal." 

The first case is described as follows : — 

"In the year 1762 a native detected one of his women in an act of infidelity. Through' 
out the East women are wholly subject to the will of his master, and every husband is the 
avenger of his own wrongs. The man, therefore, satisfied of her guilt, proceeded to 
punishment by cutting off her nose. He was arraigned at the Calcutta Sessions. He confessed 
the fact, but urged that he had done nothing to offend the laws and customs in which he had 
been educated ; that the woman was his property ; and that by such customs he had a right 
to set a mark on her for her infamy ; that he had never heard of the laws by which they 
tried him ; did they believe that if he had known the punishment to be death he would ever 
have committed what they now call a crime ? The man, notwithstanding this defence, was 
condemned and hanged ; for, if the Courts possess jurisdiction they must proceed according 
to the English Laws." 

The second case is interesting as forming a precedent for the Supreme Court's sentence 
upon Maharaja Nund Coomar on his conviction of forgery. Of this case Verelst 
writes 

"The amazing extent of public and private credit in great Britain has induced our 
legislature to punish forgery with death. Under this law a native of India was condemned 
in the year 1768. But so extravagant did the sentence appear where experience had never 
suggested that principle, such the disproportion in their eyes between the punishment and the 
crime, that the principal inhabitants of Calcutta expressed their alarm in a petition to the 
Governor and Council, and upon a proper representation Radha Churn Metre received a 
pardon." 


tion appears to have been made at the 
Records Department of the India Oflfids, but in 
vain. The House of Commons on February 
25th, 1788, called on the Court of Directors to 
produce a copy of the proclamation, but 
.apparently this order was not complied with. 


17. Sec ‘Bengal Past and Present' in the Journal 
of the Calcutta Historical Society, Vo! VIM. 
Serial No. 15 (Jan^Mar. 1914). 

18. Written in 1 773. 
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‘The weakness of the Judicatures of 1726 and 1753 arose from the fact that they tended 
to be in fact hut branches of the Company's Executive Government and they therefore 
afforded imperfect means of resistance to the class interests of the Company's servants, at a 
time when the Company's servants were bidding fair to monopolize the trade of the country. 
• * • # A system under which the Executive Government and Judicial Authority were combined 
in the hands of men who had commercial interests of their own to defend. The Aldermen of 
the Mayor s Courts were as a rule anything but what the term 'Alderman' etymologically 
implies : they were mostly junior servants of the Company in the days when the Company's 
servants, without any special training at home, began their Indian career a little more than 
midway in their 'teens' (On the occasion of Maharaja Nund Coomar's trial the combined 
ages of the Under-Sheriff of Calcutta and the acting Persian translator scarcely amounted to 42). 
Nor was the Charter itself so explicit a guide as occasion required : it left room for doubts as 
to the amenability to subpoena of witnesses residing beyond the Mahratta Ditch, and left room 
for doubts which could not be dispelled without a tedious reference to the law authorities in 
England." 

One important fact should also be noticed. The Jurisdictions of the Criminal Courts 
established by the Charters of 1726 and 1753 over the Natives were kept intact, but in the 
Charter of 1753, although there was no precedent for it in the Charter of 1726, civil suits 
between Natives were expressly excepted from the jurisdiction of the Mayor's Courts, and 
directed to be determined among themselves ; which appears to involve a renunciation of 
sovereign authority at that time over Natives.* ® 

The victory of the battle of Plassey in 1757 and the Grant of the Dewanny of Bengal, 
Behar and Orissa by the Moghul Emperor in 1765, made the East India Company the virtual 
rulers of Bengal, Behar and Orissa. The servants of the Company committed all sorts of 
oppression over the inhabitants of the country. A state of anarchy ensued. The powers of the 
Courts established at Calcutta were very limited, being confined to offences committed within 
the limits of Calcutta and its dependent factories. No doubt, in 1770, an Act (10 Geo. III. C. 
47) was passed whereby the Company's servants, guilty of oppression or other crimes in India, 
might be tried in England, but it could give no relief as, amongst others, the difficulty of 
bringing witnesses from India would be almost insuperable. The high-handed doings of the 
servants of the Company at last roused the public feeling in England and a Committee of 
Secrecy was appointed by Parliament to enquire into the affairs of the Company. On the 
report of that Committee in 1773, an Act was passed (13 Geo. 111. C. 63) commonly called 
the Regulating Act, the 13th Section of which, amongst others, empowered the Kiflg in Council 
by his Charter to establish a Supreme Court of Judicature at Fort William in Bengal, to consist 
of a Chief Justice and three Judges (subsequently reduced to a Chief Justice and two Judges, 
by S. 1 of 37 Geo. Ill, C. 142) who were to be appointed by the Crown and to be barristers of 
England or Ireland of not less that five years' standing, The Court was to have power to 
exercise all Civil, Criminal, Admiralty and Ecclesiastical Jurisdiction, and to establish rules 

19. CoweU. Courts an4 legislative Authorities in British Indid, P. 17, 
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of practice and process, and to do all things necessary for the administration. It was also 
declared that it should be a Court of Record, and a Court of Oyer and Terminer and Gaol 
Delivery for the town of Calcutta and factory of Fort William, and the factories subordinate 
thereto. The Hth Section enacted that the Supreme Court shall have full power and authority 
to hear and determine all complaints against any of His Majesty's subjects for any crimes, 
misdemeanours or oppressions ; and its Jurisdiction, powers and authorities shall and may 
extend to all British subjects who shall reside in the kingdoms or. provinces of Bengal, Behar 
and Orissa, or any of them under the protection of the United Company. The 34th Section 
provided that all offences and misdemeanours which shall be laid, tried and inquired 
of in the said Supreme Court shall be tried by a jury of British subjects resident in the town 
of Calcutta, and not otherwise.^ ^ The 38th Section enacted that the Governor-General and 
Council of the United Company's settlement at Fort William, and the Chief Justice and other 
Judges of the Supreme Court shall have full power and authority to act as Justices of the Peace 
for the said settlement and for the several settlements and factories subordinate thereto ; and to 
do and transact all matters and things which to the office of a Justice or Justices of the Peace 
do belong and appertain ; and for that purpose the said Governor-General and Council are here- 
by authorised and empowered to hold Quarter Sessions within the said settlements four times in 
every year, and the same shall be at all times a Court of Record. By the 39th Section, powers 
were reserved for the Court of King's Bench in England to inquire into, hear and try any crime, 
misdemeanour or offence, committed by any of the high officers of the Company, such as 
Governor, or Judge of the Supreme Court ^-c., or by any other servant of the Company, or by 
any of His Majesty's subjects residing in India, against any of His Majesty's subjects, or any of 
the inhabitants of India. In Section 40, the Court of King's Bench was authorised to issue writ 
of mandamus on Judges of the Supreme Court in Calcutta, or on the Judges of the Mayor's 
Courts at Madras and Bombay, for the examination of witnesses in India and to send the 
records of such examination to England. Section 41 authorised the Court of King's Bench in 
England to issue writ of mandamus for the examination of witnesses in India on the Governor- 
General in Council when information is laid against the Chief Justice or any other Judges of 
the Supreme Court, Section 42 provided that in cases of proceedings by Bill in Parliament, 
touching any offences against this Act, or any other offences committed in India, the Chancellor 
or the Speakers of the Houses of Parliament may similarly issue warrants for the examination 
of witnesses in India. Section 45 made an exception to the admissibility of evidence 
taken in India in capital cases ; except where the proceedings are taken in Parliament, where 
such evidence could be given. 


20. By 7 Geo. IV. C. 37 all sufficient persons, not 

being subjects of a Foreign State, were, with 
certain exceptions, made eligible to serve on 
juries, subject to rules of Court to be approved 
of by the Crown. By. 2 3 Wm. 'IV. C. 117, 

Sec. 2, the exceptions were abolished. 

21, The Mayor's Courts at Majjras and Bombay 


were abolished and their places supplied, first 
by Recorder's Courts, and subsequently by 
Supreme Couit of Judicature resembling in 
their constitutions and functions that of Fort 
William and exercising within their respective 
jurisdictions the same powers under the same 
limitations. Sec. 37 Geo, III. C. 142 ; 39 

and 40 Qeo. Ill, C. 79, and 4 Oeo. IV. C 7^ 
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In pursuance of the above Act, a Charter (14 Geo. Ill) known as the Charter of Justice, 
and dated March 26, 1774, was granted, under which the Supreme Court was established 
at Calcutta. We are here concerned only vyith its criminal jurisdiction. The 19th clause 
of the Charter declares that the Supreme Court shall also be a Court of 0>er and Terminer 
and Gaol Delivery in and for the town of Calcutta and factory of Fort William in Bengal 
and the limits thereof and the factories subordinate thereto ; and shall have the like 
power and authority as Commissioners or Justices of Oyer and Terminer and Gaol Delivery 
have or may exercise in England, to enquire by the oaths of good and sufficient men, of 
at! treasons, murders, and other felonies, forgeries, perjuries, trespasses and other crimes and 
misdemeanours committed within its jurisdiction ; and for that purpose to issue their warrant 
or precept to the Sheriff commanding him to summon a convenient number of the principal 
inhabitants resident in the town of Calcutta and being British subjects, to attend as a Grand 
Jury or Inquest and present to the said Supreme Court such crime as should come to their 
knowledge to be tried there by Petit Jury ; and for that purpose to issue their precepts to the 
Sheriff commanding him to summon a convenient number of such British subjects as aforesaid, 
to try the said indictment or inquest ; that the Supreme Court shall proceed to hear, examine, 
try and determine the said indictment and offences and to give judgment thereon and award 
execution thereof, in such or the like manner or form, or as nearly as the condition and 
circumstances of the place and the persons will admit of, as the Courts of Oyer and Terminer 
and Gaol Delivery do or may in England ; and that the Supreme Court shall have jurisdiction 
to try all offences as aforesaid commited by any subject of His Majesty or by any other person 
or persons who have been employed by or shall have been directly or indirectly in the 
service of the United Company or of any of His Majestys' subjects, and committed in the 
districts, provinces or countries called Bengal, Behar and Orissa ; and in such cases it shall 
not be lawful for such offender to object to the locality of the jurisdiction of the Court, or 
the Grand and Petit Jury, but he shall be indicted, arraigned, tried, convicted and punished 
or acquitted and demeaned in all respects, as if the crime had been committed within 
the town of Calcutta, or factory of Fort William, or limits thereof. Important additions and 
alterations were subsequently made by the Stat. 21 Geo. Ill C. 70, Stat. 24 Geo. Ill C, 25, Stat. 26 
Geo 111 C. 57 and Stat. 33 Geo. IV. C. 52. The 17th Section of the first of these Statutes reserved 
to Hindus and Mahomedans their respective laws of inheritance, succession and contract. 

Thus the Supreme Court was established, deriving its powers and previlcges directly 
from the Crown and independently of any control by the East India Company, and which 
with some minor alterations and with no modification in its status continued to administer 
justice till the year 1862, when it was replaced by the High Court established under Statute 
24 and 25 Vic. C. 1 04 dated 6th Aug. 1861, under which also the High Courts at Madras, 
Bombay and Allahabad were established. In its criminal side it administered the criminal 
law as prevailed in England, both under the common law and the statute law, with its 
procedure of framing indictments by Grand Jury and of holding trials by Petty Jury. All 
indictable offences committed by any person within its local jurisdiction were triable before 
it with Jury and all such offences, committed by a British subject, or his servants anywhere 
within the provinces of Bengal, Behar and Orissa, were also so triable, 
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and Bombay. Recorder's Courts were established in 1793 in place of the 
Mayor's Courts, consisting of a Recorder to be appointed by the Crown, the Mayor and 
three Aldermen, by 37 Geo. III. C 142. They had civil, criminal, ecclesiastical and admiralty 
juriidictions. Their jurisdictions extended over British subjects residing in the Company's 
respaaive possessions or within the territories of Native Princes in alliance with the Company's 
Goverment. The Recorder’s Courts were also made Courts of Oyer and Terminer to- 
administer criminal justice as in Engalnd or as nearly thereto as the condition and circums- 
tances of the places and persons would admit, attention being had to the religion, manners 
and usages of the native inhabitants. 

In pursuance of 39 and 40 Geo III C. 79 passed in the year 1800, a Supreme 
Court was established in Madras by Letters Patent dated the 26th of December 1800,' consisting 
of a Chief Justice and two Puisne Judges, with full power to exercise such jurisdictions and 
powers as were possessed by the Supreme Court at Fort William in Bengal, within Fort St. 
George and the town of Madras and the limits thereof and the factories subordinate thereto 
and within the terrirories which were then or thereafter might be subject to or dependant upon 
the Government of Madras. 

And in pursuance of Act. 4 Geo IV. C. 71 passed in the year 1823, a Supreme Court 
was established in Bombay by Letters Patent dated the 8th of December 1823, with like powers 
as possessed by the Supreme Court at Fort William in Bengal. 

Thus all offences and misdemeanours, laid in the Supreme Courts of Calcutta, Madras 
and Bombay, were to be tried by Jury. By 7 Geo. IV. C. 37, passed on 5th May 1826, it 
was enacted that all good and sufficient persons resident within the limits of the several towns 
of Calcutta, Madras and Bombay, and not being the subjects of any Foreign State shall be 
deemed capable of serving as jurors ; and that the Supreme Courts were to make rules as to 
qualification, appointment, form of summoning, challenging and serving of jurors and other 
regulations respecting thereto, subject to the approval of His Majesty. The provision that 
Grand Juries in all cases, and all juries for the trial of Christians, should consist of persons 
professing that religion, was repealed by 2 and 3 Will. IV, C 1 17, passed on 16th August 1832. 

Statute 33 Geo. Ill C. 52, passed in 1793, authorised the Governor and Council of each 
of the three Presidencies to appoint Coroners to exercise and perform the powers and duties 
similar to those of the Coroners in England. 

We have narrated the first efforts at the administration of English criminal law in 
India, mainly for the purpose of tracing the development of the system of Trial by Jury 
— one of its distinctive features— in India. Trial by Jury, in criminal cases, came to be held in 
some parts India at very early periods of British Indian history, not through legislative 
enactments, but as the common law of the English nation which followed that nation 
wherever they resided for the purpose of trade, settlement or government. The several 
Charters only authorised the Company to establish competent Courts to hold those trials. 
And this will explain why two plans of administering justice, one for the Presidency 
towns and the other for the Muffasil, came to exist at first. It is natural to expect that in 
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the settlements which came to be founded by Englishmen and peopled by them, the rules 
of English law rather than those of the Native law, would come to exist and would con- 
tinue to govern them as well as those Natives who came to reside under their protection 
with the progress of regular government under English authority, and the extensions of 
commerce and increase of English population at those particular settlements. But, in the 
territories outside Presidency towns but under the government of the Company, the ad- 
ministration of criminal justice was allowed to be continued according to the local or 
Native law for a long time, subject to such Regulations as were enacted by the Company's 
government in the interest of justice. Now, of course, under the authorities of the supreme 
Indian Legislature, one general and common course has been laid down or is being at- 
tempted to be laid down for administering justice, throughout India — adapting the modes 
of proceeding, as well as the rules of justice, to the various rights and diverse habits 
and customs of the people, including the European British subjects who reside in India. 
But it has taken a long time and enormous labour to come to this. For a considerable 
time during this long period Jury trial was confined only to trials before the Supreme Courts 
at the Presidency Towns. It has been gradually extended to the Muffasil, as we shall see in the 
next Chapter. 

The proceedings taken for bringing up an offender for trial before the Supreme Court 
were, in those early days, briefly as follows:** 

The first proceedings taken were before a Justice of Peace either of his ovvn motion 
or on complaint. He examined on oath the witnesses who speak to the committing of 
the offence, confined the offender in Gaol or in trivial cases released him on bail and 
then sent up to the Clerk of the Crown, an officer of the Supreme Court, all the 
examination and accounts in writing given by the witnesses. I'he Clerk of the Crown 
then drew up the formal charges or indictments, specifying in clear, exact and certain 
terms, the precise crime which might be gathered from those depositions to have been 
committed. The names of all the witnesses who could give an account of the matter 
charged were written on the back of the indictment ; and these witnesses were first sworn 
before the Judges of the Court to give true evidence to the Grand Jury upon the subject ; 
and then waited to be called in before that body for that purpose. It should be noted 
that any person, instead of going to a Justice of the Peace, was at liberty to take before 
the Grand Jury direct an indictment for the purpose of their inquiring into the offence charged 
therein. 

The Grand Jurors were a body of the most respectable individuals resident within the 
jurisdiction of the Court, selected, upon the inquiry of the Sheriff in conjunction of the Clerk 
of the Crbwn, with reference to their station in society and their pecuniary circumstances, 
and entered by them accordingly in a list for the service in each current year, subject to the 
correction and sanction by the Judges. Out of this list, containing upwards of a hundred 
names, there were summoned to attend at each Sessions, or periodical meeting of the Crimi- 

22. Taken fronn the Lectures of Mr. Ceoi^e Norton, 

Advdcate»General of Madihas (1634). 
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nal Court, the number of 24, or more usually 23, to secure a majority of 12 ; for the Grand 
Jury could only act by a majority of 12 at least. The Judges of the Supreme Court 
appointed four periods in each year at which they assembled and held a Court for the 
purpose of hearing and determining the charges or indictments framed by the 
Grand Jury, or which might be framed then. The duties of the Grand Jury were 
mainly the examination of the charges brought before them and the evidence of the 
witnesses in support of them. But as their function was not to try the accused but only 
to inquire whether there were probable grounds for the charges made, they examined only 
the witnesses in support of the charge and not the evidence on both sides. The Grand 
Jury were presided over by a Judge who might instruct them whenever necessary, so as to guide 
them to perform their duties properly in sanctioning or rejecting the indictments sent for their 
investigation, such as relating to the admissibility of a certain piece of evidence or the in- 
gredients necessary to frame a particular charge. After examining into the charges, the Grand 
Jury wrote on each indictment their finding, by the words "True bill" in case they were satis- 
fied that it was well-founded, or by the words “Not a true bill" in ease they rejected it. 1 hey 
then delivered the indictments back into the hands of the Clerk of the Crown in open Court, 
who read their finding to them aloud, so that there might be no error. The presiding 
Judge then discharged them with suitable thanks for their services to their country. 

When the Grand Jury found a "True bill”, the accused was called upon and the 
indictment was slowly read and explained or interpreted to him and in slighter kind of 
offences or as well as in cases of high treason he was at liberty to have a copy 
of the indictment on applying and paying for it, but in other cases free of charge. His 
plea or answer to the charge was then taken. If he pleaded "Guilty," the plea was 
written on the indictment and the Court had nothing further to do but to pass sentence. 
But if he pleaded "Not guilty," the Clerk of the Crown, recording that plea upon the 
indictment, addressed him the humane wish that "God would give him a safe deli- 
verance” and then proceeded to call together the Jury, who, under the authority and 
guidance of the Judge, were to try and determine the guilt or innocence of the accused. 

The list of names of the persons qualified to serve on this Jury, called Petit or 
Small Jury, to distinguish it from the Grand Jury, was prepared by the Sheriff in con- 
sultation with the Clerk of the Crown, and under the superintendence of the Judges, 
in the same way as the list of the Grand Jurors. At every Sessions, 36, according to 
turn, were summoned by .the Sheriff to attend to the purpose of trying, all the charges 
to be brought at that Sessions. In case it could be shovyn, however, that .the Sheriff had 
summoned such persons as yvere particularly -biased for or against the accused, the whole 
list of 36 might be set aside and anew list might be summoned of other persons. The 
names of the 36, each written in a slip of paper folded up, were then put into a box 
and shaken together, and the Clerk of the Crown drew out, at hazard one at a time, 
and called each such person to come forward to serve as a juryman on that trial. Either 
side might object to the selection of a juryman on the ground of his being a disgraced 
or infamous person, or on account of enmity or feeling of favour towards, .either the 
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accused or the prosecutor, and if the objection could be proved the juryman would be 
set aside. The accused, moreover, in all serious offences, had the liberty to object to 
as many as twenty, one after the other as they were called, without giving any reason 
or shewing any cause at all. At last the Clerk of the Crown having called for the number 
12 against whom no objection existed, and administered the solemn oath of their duty 
to them, the whole Jury were duly constituted. The trial commenced by the Clerk of 
the Crown reading at large to the Jury the indictment, informing them of the accused 
having referred himself to them as a Jury, to pronoiice on his guilt or innocence, and 
directing to them to hearken to the evidence. If a Counsellor appeared for the prose- 
cution, he then opened the case to the Jury, otherwise the presiding Judge called at once 
the witnesses and examined them one by one. After the witnesses were examined by 
the prosecuting Counsel or Court and cross-examined by the defence, and the evidence 
for the prosecution was thus closed, the accused was informed by the Judge that lue 
was at liberty to say what he pleased on his own behalf. In cases of high treason as 
well as in the case of lighter offences, Counsellors of the accused were at liberty to 
address the Jury on behalF of the accused ; but not in other cases of a serious nature. 
The accused then brought forward his own witnesses who were similarly examined and 
crosS'-examined, The Jury might put any questions through the Judge. When the case 
had been fully examined through the witnesses and the addresses on each side, the 
presiding Judge proceeded to sum up and explain the whole case, stating what in point 
of law, constituted the offence, pointing out what evidence applied to the charge made, 
and recapitulating it word by word, as far as it appeared necessary, in order that the Jury 
might be fully instructed and reminded of the nature of that testimony. It was the endea- 
vour of the Judge to make the Jury fully comprehend what the case was before them 
and of what particulars, as matters of fact, they ought to be satisfied ; but leaving alto- 
gether to their consciences and judgment, to be exercised upon a consideration of the 
proofs made, the duty of deciding whether the guilt charged was or was not established. 
The Jury then pronounced their verdict, either immedivately or after retiring to a room 
by themselves for deliberation. The law required that they should be kept together 
without separation, and without food, fire or light, until they had 'iiianiimiudu agreed 

on what their verdict should be. If they could not come to a unanimous decision, inspite 
of long deliberation, the prisoner was discharged. If the unanimous verdict was "'Not 
guilty'’ the accused was for ever released from any further charge of the crime for which 

he had been tried. If it was 'Guilty', then in all the more serious cases, the accused was 

sentenced to punishment as well as to forfeiture of all his property. 

Such was the bare outline of the system of administering criminal just'ce according to 
English laws, which is claimed by the Englishmen as the dearest of their birthrights. 
George Norton, once Advocate^ General of Madras^ ^ expressed a hope that when the 

settlement of the administration of justice throughout this country would be so far advanced as 
that competent persons could be supplied to preside over and direct this system of trial by Jury, 
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the system should be generally adopted, because this Is the best and surest mode of introducing 
and establishing a personal interest among the people in the government and administration 
of justice in their own country. To quote his words.— "The likeliest source of attachment 
to the national institutions, and of the permanency of them, was the admission of the people 
at large to a share in their support." 

Grand Jury was abolished by S. 3, Act Xlll of 1865.®"* An instructive account of the 
way in which the Grand Juiy in England used to make presentment of a number of offences 
against one prisoner or against a number of prisoners will be found in the case of 
JfcfunM in which authorities are cited. Although the Grand Jury remained in force 

till 1865, yet as a matter of fact very few prosecutions were started on their presentment in 
respect of cases arising in the Mofussil and triable by the Supreme Court and later on by the 
High Court, such cases generally coming before these Courts on commitments made by 
Magistrates, ® ® 


24. See the Sections of the Act dealt with by 25. ( 1882) 9C. 371. 

Peacock C.J in Ndbodeep Ghunder Gossamee 26. See Jcw/csow (i874) 22 W,Pv. 20. : 13 B, L# 

(1868) 15 W.R. 71, Footnote: 1 B.LR.O.Cr.l5. R. App. Cr 474. 



CHAPTER VL 

Traces of the System of Trial by Jury in Pre-British Times in India, 

It is not difficult to trace the Hindu Criminal Law back to the times of Gautama, 
Vasistha^ Apastamba and Baudhayana in whose texts are to be found rules not very 
different from rules of criminal law, though in a somewhat rudimentary stage — it being 
sometimes difficult to distinguish between laws proper and rules of penance. When 
one comes to Manu one finds the criminal law at a fairly high state of development. 
The rigour of Manu's rules seems to have been softened to a certain extent by Vishnu. 
After Vishnu came Yajnavalka and Kautilya, the laws enuciated by whom are, on the 
whole, more comprehensive and less oppressive than those of Manu. Narada, Brihas- 
pati and Katyayana represent a still later stage of development. Sir Henry Maine^ 
speaking of the penal law of ancient communities says, — '‘The penal law of ancient 
communities is not the law of crimes, it is the law of wrongs or, to use the English 
technical word, of torts. The person injured proceeds against the wrong-doer by an 
ordinary civil action, and recovers compensation in the shape of money damages if he 
succeeds". Dr. Priya Nath Sen^ has shown that these observations do not hold good 
in regard to the ancient Hindu Law. Says he, — 

"It seems to me that in the Hindu Law punishment of crimes occupied a more 
prominent place than compensation for wrongs ; and the mere payment of compensation 
to the individual injured, when the injury inflicted was at all serious in its character, was 
seldom regarded as sufficient to meet the ends of justice ; of course, under certain cir^ 
cumstances the wrong-doer was compelled to compensate the person wronged, but the 
compensation was generally levied in addition to and not in substitution for the penalty 
which it was considered to be the duties of the King to impose. ‘A King,' says Manu, 
‘who punishes those who do not deserve to be condemned and fails to punish those 
who deserve punishment, becomes infamous and is ultimately doomed to hell.' Neither 
theft, nor violence, nor any other form of serious injury to person or property could be 
condoned on mere payment of compensation to the party injured, but it was regarded as 
the duty of the King to punish the culprit for his offence against the law. It may, there- 
fore, be safely pronounced that the penal law of the Hindus was the law of crimes in 
the strict sense, and the law of torts occupied a comparatively subordinate and less 
important position in that system. Then further, even apart from the nature of the penalty 
peculiar to the criminal law that was administered by the Hindus, there was another 
characteristic element in the procedure to be adopted in relation to a criminal act, which 
showed that the distinctive feature of a crime as opposed to a mere private injury was 
not at all lost sight of; for we find that whereas it was generally directed that neither a 
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King nor his officers should foster litigation of their own accord but should ordinarily 
refuse to take cognizance of a cause of action without a complaint from a person aggrieved, 
yet cases of fraud and various other forms of crimes furnished exceptions to the general 
rule, for there it was directed that the King should take cognizance of them without a 
complaint ; nay, the King was directed to employ officers to obtain information of crimes 
committed within his dominion and bring them to his notice to ensure the punishment 
of culprits. It is thus apparent from the above considerations that although our law^ 
givers did not expressly say so, they condemned a crime, not so much because it involved 
an infringement of private rights, but because it imperilled the security and the tranquillity 
* * * of the peoples at large. The same act may be a tort as well as a crime." 

In the Hindu theory of punishment the primary idea is that it would serve as a 
deterrent to others and so would operate as a preventive to recurrence of the crime ; 
nextly, that it would serve as a corrective to the person who is punished and so dissuade 
him from behaving similarly again ; and lastly, that it would serve as a means of punfica- 
tion, for in Hindu Law a crime is a sin and if the offender is punished by the King he 
is cleared of his sin and so purified. Dr. Nares Chandra Sen Gupta in his EvoliiUon 
of Lau/^. has thus observed : — 

"It is in the religious Code of Sin and Penance, which existed side by side with the 
reparatory Code of Civil law in primitive society that we have to seek for the roots of a law 
of Crimes ♦ ♦ In India we find that at quite an early age the King came in to assist 

the religious law and inflict punishment on offenders against religion and incidentally 
punished some violent wrongs. It seems probable that in India punishment of violent 
offences came into existence before Civil actions » » ♦ In course of time Hindu law 
developed a philosophy of criminal justice which reveals the root of the criminal jurisdic- 
tion of the King in the religious law of penance. Dhunna is the eternal order of things 
and regulates the whole world as well as the life of men. When a man commits sin he 
violates To adjust the equilibrium oi dharma it appears in this world as danda 

or punishment. When a sinner gets his punishment from the King, his sin is wiped out 
just as much as it would be by penance * * * India never passed beyond this stage of 
dependence of law on religion". 

Hindu law-givers did not draw any formal distinction between civil and criminal law, and 
the same Court was to administer both civil and criminal justice. It is apparent from 
Yajnavalkya and Narada that the incident of having justice administered by bodies or assenv 
blies of rneii or with the assistance of assessors was a very common idea in the constitution of 
the Courts; e. g., Pucja/i or (hmah (assemblies of the people), Sremjja (corporations or guilds 
of merchants), Caldui (gatherings or gens). In Bnhaspati we find a distinction between the 
Chief Judge and the other Judges, the latter investigating into the case, and the former 
deciding it, while the King inflicts the punishment. And he also speaks of lesser offences 
.being triable by "relatives, companies (of artisans), assemblies (of co-habitants) and other 
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oersons duly authorized by the King"'. Sukra says that besides the King's Courts there were 
other subordinate Courts, e. g., families, corporations, associations of inhabitants and officers 
appointed by the King. And like Brihaspati, Sukra recommends that there should be three, 
five or seven assessors or iudges who should preferably be natives of the place where the two 
parties reside. 

It has not yet been ascertained how the system actually worked. Dr. Pramatha Nath 
Banerjea after considerable research has observed, — 

'The Jury system, as it now prevails in the European countries, is somewhat different 
from what prevailed in Ancient India. The three or five members of che Judicial Assembly 
acted as jurors as well as Judges but the final decision rested with the Chief Justice/^ There is, 
however, one point on which we still require more light. It seems that besides the members of 
the Assembly, other persons present in Court were permitted, on certain occasions, to offer their 
opinions. Narada says, "whether authorized or unauthorized, one acquainted with the law 
shall give his opinion. He passes a divine sentence who acts up to the dictates of law". The 
Sukraniti quotes this passages with approval and adds : "Duly qualified merchants should be 
made hearers." The Sukraniti also quotes another passage from the Smritis, namely, — 'Either 
the Court house should not be entered, or the right word should be said. The man, who does 
not speak or speaks unjustly, incurs sin.' The point is not clear and we wonder how the 
custom, if it existed at all, worked in practice." 

Side by side with these Courts there existed in many places that machinary, namely an 
assembly of men, to whom disputes could be referred for decision or before whom cases of 
wrong could be brought for redress. In their origin, concept and character there were differ- 
ences, but their function all over was more or less the same. Maine has said,*'^ - 

"India has nothing answering to the assembly of adult males which is so remarkable a 
feature of the ancient Teutonic groups, except the Council of Village Elders. It is not univer" 
sally found. Villages frequently occur in which the affairs of the community are managed, 
its customs interpreted, and the disputes of its members decided by a single Headman, whose 
office is sometimes admittedly hereditary, but is sometimes described as elective, the choice 
being generally, however, in the last case confined in practice to the members of one particular 
family, with a strqng preference for the eldest male of the kindred, if he be not specially 
disqualified. But I have good authority for saying that in those parts of India in which the 
village community is most perfejt and in which there d^re the clearest sign.s of original 
proprietory equalities between all the families composing the group, the authority exercised 
elsewhere by the Headman is lodged with the Village Council. It is always viewed as a 
representative body and not as a body possessing inherent authority, and whatever be its real 
nature, it always bears a name which recalls jts ancient constitutk:)n of Five persons".*" 


4. Public jidmlnlisfratvM in Ancimt India, 
Chap. XII, P. 143. 

5. Village Gomiminilies, 7th Edition. 
Pp. \22A2X 


6. Panchaf/at . — Sir FeJerick Pollock in his notes 
to Maine's Ancient Law, 1927, P. 316, observes, 
— *‘What is certain is that there is no such 
thing as the village community of Hindu times, 
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■The basis of Mahomedan law^ religious, dvil auid CTim is the Koran, 

<>f divine origin and to have been revealed by an angel to Mahomet, who caused it to be 
written and published from time to time as occasion required, for the refutation of his dppo< 
nents.^ Gibbons* has said,— “In all religions the life of the founder supplies the alence of 
written revelations : the sayings of Mahomet were so many lessons of truth ; his actions, so 
many examples of virtue ; and the public and private memorials were preserved by his wives 
and companions’’. Traditional law thus came into being, explained, commented on or 
supplemented by later jurists and sages-. As far as may be gathered, nothing akin to the system 
of trial by Jury can be traced in Mahomedan criminal law. All that we find is that the Judge 
was sometimes assisted in his office by the Sahib-e-majlis (fit master of the assembly or 
foreman) i.e., associates of the Judges, whose judicial function it was to read aloud the 
depositions of the witnesses and to repeat the words of testimony verbally to the Judge. 

We have in the previous Chapter dealt with the administratiori of Criminal Justice 
in the Presidency towns of Calcutta, Madras and Bombay which came into existence through 
the enterprise of the East India Company while carrying on their trade occupations. We 
shall now consider the effect of this administration on Criminal Justice outside those limits. 
We shall first deal with the case of Bengal, Behar and Orissa, because these territories were 
the first to come under British administration, as the result of the victory of the Battle of 
Plassey in 1 757 and the grant of the Dewanny in respect of the said territories by the Moghul 
Emperor in 1765. Before doing so it will be convenient to have an idea of the legislative 
powers granted to the Company’s Governors and their Councils. 

Both Hindu and Mohomedan law are indissolubly united with religion, but there is this 
remarkable difference between the two : — The Hindus in consideration of this intimate 
union, hold that, even in a country governed by their own Princes, their own law, being the 
word of God addressed especially to the Hindu race, is not the law of the place, but the law 
of the Hindu inhabitants ; whereas, the Moslems hold that their law, being the word of God 
addressed generally to all mankind, is not only the lex loci of the countries subject to 
Muhammadan sovereigns, but ought to be law of the whole world. In accordance which this 
principle Moslems, departing from the international doctrine of Europe, hold that upon the 


any more than there is any such thing as the 
village community of the Middle Ages in Europe. 
But there remains much profit to be derived from 
comparing the effects of more or less similar 
causes in fixing the customs of land-tenures in 
the East and the West, whether those effects 
are, as they sometimes arc, closely similar or 
varied by the presence of other and different 
conditions. We no longer expect to find 
complete and parallel survivals of a common 
prc-htstoric stock of institutions, but it is no less 
rnteresting to find how easily parallel types may 


be developed at very distant times and places ; 
and we are free to hold as a pious opinion that 
the Indian Village Council still known as the 
Five fpanchayat^— though that has ceased to be 
the usual number in practice, and the institution 
belongs only to the ^‘landlord" type of villages— 
may go back to the same origin as our own 
reeve and four men, who flourish in Canada 
to this day". 

7. See S.T^le's Preliminary Discourse, Chap. III. 

8 - Decline and Fall of the Eoman Empire, 
Chap. U 



acquisiti<5tn of any country by a Mahomedan Prince, their law becomes lex lod, not at the 
discretion of the Prince, but as matter of strict law and religion ; and also that their law, 
when it has been once introduced, can never be lawfully superseded by any other system *. 

We have seen before that in the Charter of 1726, the Governors and Councils of Madras, 
Bombay and Fort William, respectively, were empowered with the sanction of the Court of 
Directors to make bye-laws, rules and ordinances for the good government of the several 
corporations thereby created and of the inhabitants of the said several towns, places and 
factories and to impose reasonable pains and penalties upon offendeft against them. (Vide 
Chap. V. ante). Under Statute 13 Geo. Ill C. 63, commonly called the Regulating 
Act, passed in 1773, the constitution of the Government of India by the 
Company was placed on a centralized footing. By Clauses 7 and 8 of that 
Statute it was enacted that the Government of Bengal should consist of a Governor- 
General and four Councillors, a majority to decide ; and that the Presidents and Councils 
of Madras and Bombay should be subordinate to the Governor-General and Council of 
Bengal, who were thereby constituted the Supreme Government in India, subject, however, to the 
Court of Directors in England. And by Clause 36 of that Charter, the Governor-General 
and Council were empowered to make and issue such rules, ordinances and regulations for 
the good order and Civil Government of the Company's settlement at Fort William and 
other factories and places subordinate or to be subordinate thereto as shall be deemed just and 
reasonable, such rules, ordinances and regulations not being repugnant to the laws of the 
realm, and to set, impose, inflict and levy reasonable fines and forfeiture for the breach ot* 
non-observance of such rules, ordinances and regulations. Next, under Statute 21 Geo 111 
C. 70, passed in 1781, by Clause 23, the Governor-General and Council was empowered to 
frame regulations for the Provincial Courts and Councils, with power reserved to the Sovereign 
in Council to disallow or amend such regulations. Next, under Statute 37 Geo 111 C. 142 
passed in 1797, by Clause 8, the regulations passed by the Governor-General in Council 
previous to the passing of that statute were practically affirmed and they as well as all regula- 
tions that might be passed by that authority in future were ordered to be formed info a regular 
Code and printed with translations in the country languages, and it was declared that the Courts 
of Justice within the Provinces would be bound to regulate their decisions by the rules and 
ordinances which such regulations contained. In 1800, by Statute 39 and 40 Geo. Ill C. 79 S. 
11, the Governof and Council of Fort St. George at Madras were invested with the same 
legislative power in respect of the territories subject to their Government as the Governor- 
General in Council had been given by any previous statute to frame Regulations for the 
Psestdency of Fort William. 47 Geo 111 C. 68, passed in 1807, empowered the Governor 
and Council of Fort St. George and Bombay respectively, to make and issue such rules and 
regulations for the good order and Civil Government of the towns of Madras and Bombay 
and of the Company's settlement at Fort St. George and Bombay and other factories 
subordinate thereto as the Governor-General in Council might make for the good 
order and Civil Government of Fort William. In 1813, Statute 53 Geo. Ill C. 155 also 

9. NaoTQji V. iiopers (1867) 4 Bom. H. C R. I, 
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granted certain legislative powers on all the three Councils, notably providing that the several 
Governments of Fort William, Fort St. George, and Bombay were empowered in addition to 
making laws, regulations and articles of War for the native troops and holding of Courts- 
martial, to make any laws or regulations for the Government of the natives of the several 
territories subject to the said Presidencies respectively, notwithstanding anything to the contrary 
contained in any Act of Parliament or other matter or thing. 

Referring to the above sources from which the legislative powers of the Councils were 
derived and also to such legislative powers as were exercised on the presumption that such 
powers existed, Mr. Cowell ' ® has classified the Statute law which came into existence prior to 
1834 into five categories. He has said, — 

"Thus from time to time the legislative powers of the Councils were developed ; and 
in pursuance of those powers they enacted laws and regulations till 1834. Down to that date, 
which is the important epoch in the history of Indian legislation, there were five different 
bodies of Statute law in force in the empire. First, there was the whole body of English 
statute law existing in 1 726, so far as it was applicable, which was introduced by the Charter of 
George 1. and which applied, at least, in the Presidency Towns. Serondly, all the English Acts 
subsequent to that date which are expressly extended to any part of India. Thirdly, the Regula- 
tions of the Governor-General's Council, which commence with the Revised Code of 1793, 
containing 48 Regulations, all passed on the same day (which embraced the results of twelve 
years’ antecedent legislation), and were continued down to the year 1834. They only had 
force in the territories within the Presidency of Bengal. Fourthly, the Regulations of the 
Madras Council, which spread over the period of thirty two years, viz. from 1802 to 1834 
and were in force in the Presidency of Fort St. George. Fifthly, the Regulations of the 
Bombay Code, which began with the Revised Code of Mr. Mountstuart Elphinstone in 1827, 
comprising the results of twenty-eight years’ previous legislation, and were also continued 
till 1834, having force and validity in the Presidency of Fort St. David". 

The Courts established by the East India Company, throughout their territorial possessions 
in Bengal, Behar and Orissa were required in the administration of Criminal Justice to be 
guided by the Mahomedan law, except where a deviation from it may have been expressly 
made by the Regulations that were enacted by the Governor-General in Council. Instead of 
abrogating the Mahomedan Criminal Law, a critical analysis of which reveals innumerable 
points which to Englishmen, brought up amidst principles of Legislation and Government 
far more advanced, must have appeared as ill-suited and deserving of improvement, the 
Company’s representatives proceeded on the more statesman-like track of preserving as much 
of the existing materials as they possibly could and changing only those parts which could 
not possibly be tolerated. The machinary for the administration of criminal justice was one 
to which the people had been accustomed for quite a long time. For some years after the 
grant of the Dewanny^L this machinary was not changed, the administration of criminal 

10. Oourh and I^egishttive Authorities in his country by obtaining the grant of thi 

Jwrifa, 6(h Edn. — P.73. Dewanny for the East India Company from 

11, Lord Clive secured the Empire of India for the then Moghul Emperor. Previously to this 
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justice being left, as before, to the Nazim; the Company*$ servants only exerting such 
influence as was considered necessary to remedy such deficiencies as appeared in 
specific cases. 

The rise, progress and gradual improvements of the Penal system of Indian Government 
has been described in considerable detail in Beaufort's Digest of Criminal Law^'**, The 
following is an extract from that book 

''On the Company's first acquisition of the Dewanny it was deemed advisable to interfere 
but little with the existing system. Instead of abrogating the Mohomedan cpminai law by sub- 
stituting a new code founded on European experience and providing Courts with progressive 
degrees of power, in which the fear of detection stimulates inertness and overawes injustice, 
instead of immediately subverting the existing system and destroying the old esiablishments, 
because they were not based on the principles familiar to the conquerors, or because their 
functions were ill-discharged, it was wisely determined to introduce caution and due circum- 
spection.^ The administration of criminal justice was therefore left to the tribunals previously 
constituted. Those entrusted with the duties which are now within the cognizance of our 
judicial duties are thus enumerated in the report of the Committee of Circuit^ L The 
Nazim, as supreme Magistrate, presides personally in the trial of capital offenders ; the 
Deputy of the Nazim takes cognizance of quarrels, affrays and abusive names ; the Fouzdar 


the Nawab Najim-ul'Daulah, on his accessiop 
to the Masnad of Bengal after the death of his 
father Nur Jafar Ally Khan had entrusted the 
Subahdari to the management of a Naib, or 
Deputy, to be appointed on the advice and 
recommendation of the English ; but the Firman 
which conferred in perpetuity the Dewanny 
authority over the Provinces of Bengal, Bihar 
and Orissa on the East India Company 
Oomtiiutcd them the master and virtual 
sovereign of those Provinces, — the office of the 
Dewan implying not merely the collection of 
the revenue, but the administration of civil 
justice. This ' Firman was granted on the 12th 
of August 1765 and was accompanied by an 
imperial confirmation of all the territories 
previously held by the East India Company 
under grants from Kasim Ally Khan and Jafar 
Ally Khan within the nominal limits of the 
Moghul Empire. The Nizamut or administra- 
tion of criminal justice was, at the same time, 
conferred upon the Nawab Najm-ul-Daulah. 
The Dewanny was further recognised by an 
agreement dated the 3Cth of September of the 
same year by the Nawab, who formally 
ac-epteJ his dependent situation by consenting 
to receive a fixed stipend of fifty-three lakhs 


of rupees for the support of the Nizamut and 
for the maintenance of his household and his 
personal expenses , — Sir C, C. GhosB’9 
Presi leniial Address at the Asiatic 
Society of Bengal, 1933. 

Fot a short account of the gra jual establishment of 
the British auti.ority commencing from 1640, 
when two ships from England to Bengal opened 
the trade of the London East India Company 
to this part of India under a patera for 
exemption from customs obtained from the 
Emperor Shah Jehan, until the 30th September 
1765 when the Nawab Nazim of Bengal 
became virtually a pensioner of State retaining 
the name and only in some measure the 
dignities of his office. See Harington's Analysis 
Vol. UPp. 2^6. 

12. (I860) P. 3, 

1 3. Burke in his Reflections on the French RevolU' 
tim has said : — "A true politician always con- 
siders how he shall make the most of the 
existing materials of his country. A disposition 
to preserve and an ability to irnpro/e, taken 
together, would be my standard of a states- 
man". 

14. Vide, infra. 
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is the officer of Police, the judge of all crimes not capital, — the proofs of these last are taken 
before him and reported to the Nazim for his judgment and sentence upon them ; the 
Mohtiml has cognizance of drunkenness and of the vending of spirituous liquors and intoxi- 
cating drugs, and the examination of false weights and measures; and the Cotival\s\h^ 
peace-officer of the night, dependant on the Foujdaree. 

‘'But it would appear that the officers here enumerated were confined to the capital ; 
for, beyond its precincts, the Zemindar, who was originally the Chief fiscal officer of a District, 
exercised both a civil and a criminal jurisdiction, almost supreme within the territory, of 
which he was appointed to preside. The minor offences he visited with fines, imprisonment, 
or corporal punishment according to his individual pleasure or sense of justice ; and even in 
capital cases he was under no further restraint than that of execution. The government but 
rarely interfered with his decisions. Thus it ever is with despotic governments : they do not 
interpose between the officers and their subjects ; they do not understand the right of the indivi- 
dual as opposed to the general order of the State ; their agents are entrusted with unlimited 
powers and in the exercise of them they are left unrestrained. The difference between a 
despotic and a just government lies in this that the one revenges, the other punishes ; the 
one asserts its powers with passion, the other calmly vindicates its authority ; the former, 
unembarrassed with scruples, is content to believe that the real offender is among those 
who suffer ; the latter is ever filled with a tender apprehension lest the safety of the innocent 
should be endangered and lest the powers appointed to protect the people should be per- 
verted to oppress them » • ♦ # The British Government, therefore, commenced by providing 
means for superintending the native tribunals. In August 1769, certain servants of the 
Company, under the title of Supervisors, were stationed in appropriate districts throughout the 
country with this intent ; and in the next year two Councils, with authority over the Super- 
visors, were stationed, one at Moorshedabad and another at Patna." 

The Supervisors were furnished with detailed instructions “to ascertain in a minute, clear 
and comprehensive manner" a variety of things, amongst which was the following : — 
"Whatever might tend to obtain knowledge of actual abuses and promote a reform of 
them in the administration of justice". In 1770, a severe famine, which was computed to have 
destroyed a third of the inhabitants, raged in Bengal. Notwithstanding this mortality and the 
consequent decrease of cultivation the net collection of revenue in the year succeeding the 
famine exceeded not only that made in the year of the famine but also of the year preceding 
the same. 

Since the acquisition of the Dewanny in 1765, the Court of Directors were all along 
watching the result of the reforms they had been introducing, and did not think of effecting 
any radical change, because it "was not judged advisable either by the local government or by 
the Court of Directors and perhaps was not practicable in the actual state of the Company's 
service at the time of their acquisition of the Dewanny, to vest the immediate administration 
of the revenue or of civil and criminal justice in European officers.*' In 1771, the Court of 
Directors declared their resolution "to stand forth as Dewan and by the agency of the 
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Company's servants to take upon themselves the entire care and management of the 
revenues"^ As CowelP has observed, — 

'This involved the entire remodelling of rights of property in the soil and the assumption 
of the administration of justice. It expressed the policy which had already been determined 
upon, viz., to abandon the government through the Nabob's ofRcials subjects to European 
supervision and to transfer to the Company's servants the direct discharge of the duties of 
administration/' 

Early in 1772, Warren Hastings landed in Bengal, having been transferred to that place 
from Madras by the Court of Directors. In order to carry their determination into effect, the 
Court of Directors appointed a Committee of Circuit, consisting of the Governor and four 
members ot Council ; and Warren Hastings drew up a Report comprising plans for the more 
effective collection of revenue and administration of justice. Certain judicial regulations 
were proposed by the Committee of Circuit on the 15th August, 1772 and were adopted 
by the President and Council on the 2ist of that month- In the report the following 
was stated : — 

"We have confined ourselves, with a scrupulous exactness, to the constitutional forms of 
judicature already establisfied in this Province, which are not only such as we think are 
themselves best calculated for expediting the course of justice, but such as are best adapted to 
the understanding of the people ; where wc shall appear to have deviated, in any respect, 
from the known forms, our intention has been to recur to the original principles and to give 
them that efficacy, of which they were deprived by vena! and arbitrary innovations, by partial 
immunities granted as a relief against the general and allowed abuse of authority, or by some 
radical defect in the constitution of the Courts in being". 

In the letter dated 3rd November, 1772, to which reference has already been made, the 
President in Council thus described the existing condition and the nature of the reforms they 
had undertaken^ ' : 

"The administration of justice has so intimate a connection with revenue that we cannot 
omit the mention of it while we are treating of this subject in a general view, — although we 
have already given our sentiments upon it at large in another place, to which we shall crave 
leave to refer. The security of private property is the greatest encouragement to industry, on 
which ^ the wealth of every State depends. The limitation of the powers annexed to the 
magistracy, the suppression of every usurpation of them by private authority, and the facilitating 
of the access to justice, were the only means by which such a security could be obtained ; but 
this was impossible under the circumstances which had hitherto prevailed. While the Nizamut 
and the Dewanny were in differerit hands, and all the rights of the former were admitted, the 


15. This resolution was communicate d by ihe Court 1^3. (hurfs amL e Aidhuntu-s m 

of Directors by their general letter dateJ the BnUfylt Imha, 6th Edn, P. 30. 

28ih August, 1771. See Harington's Analysis, 17. Harington's Anilysii, Vol ibPp. tO-U. 

Vol. II. p, 11, 
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courts of justice which were the sole province of the Nazim, though constituted for the general 
relief of the subjects, could receive no reformation. The Courts and officers of the Nizamut 
were continued, but their efficacy was destroyed by the ruling influence of the Dewanny. The 
regular course of justice was everywhere suspended ; but every man exercised it who had 
the power of compelling others to submit to his decisions. The people were oppressed ; they 
were discouraged and disabled from improving the culture of their lands ; and in pM'oportion 
as they had the demands of individuals to gratify, they were prevented from discharging what 
was legally due to Government. Such was the state of the revenue when your commands 
were received by the lapwing and happily removed the difficulties wliich had hitherto opposed 
the introduction of a more perfect system by abolishing the office of Naib Dewan and 
authorizing your administration to assume openly the management of the Dewanny in your 
name, without any foioign intervention. In the execution of these your intentions the points 
wfiicla claimed our special attention, as will appear by the above description, were to render 
the accounts of the revenue simple and intelligible ; to establish fi.xed rules for their collections ; 
to make the mode of them uniform in all parts of the province, and to provide for an equal 
administration of justice", 

An outline of the rnachinary, as prescribed by these re.i?ulations, may be gathered from 
the following extract from Beaufort's Criminal Law : — 

By this scheme a Court of criminal judicature was established in each district under the 
denomination of Foujdari Adawlut, in whicii a Kazee and Mooftee, with the assistance of two 
Mouiavies as expounders of the lavv', were appointed to hold "all trials of murder, robbery and 
theft and all other felonies ; forgery, perjury and all sorts of' misdemeanours, assaults, frays, 
quarrels and adultery and every other breach of the peace, or violent invasion of properly"; 
and it was declared to be the duty of the Collector of the District (he being a covenanted 
servant of the Company) to attend to the proceedings of this Court so far as to see that all 
necessary eviaences arc summoned and examined ; that due weiglat is allowed to their 
testimoriy ; and that tlie decision passed is fair and impartial according to the proof exhibited 
in the course of the trial ; and that no causes be heard or determined but in the open Court 
regularly assembled". A separate and superior court of criminal jurisdiction was at the 
same time established at Moorshedabad, under the designation of Nizamut Sudder Adawlut, 
in which was to preside, by ilie title of Daroga, a Chief officer appointed on the part of the 
Nazim, assisted by the Chief Kazee, the Chief Mooftee and three capable Mouiavies whose 
duty it w’as declared to be "to revise all the proceedings of the Foujdari Adawlut ; and in 
capital cases, by signifying their approU\tion or disapprobation thereof, with their reasons at 
large, to prepare the sentence for the wan ant of the Nazim. A control over the proceedings 
of this (s.-ouit, Similar to that wfiich the Collectors c)f revenue were empowered to exercise 
over the provincial Courts, was vested in the Committee of Revenue at Moorshedabad, and 

1 8. }V>- t>-a. Svo also Cowii^ll's ihurtit and 

Le(jhhtt'ir('. Author'iiies 'inJirt/is/f India 6irj 

Edn. Pp. 5 I. vt. srq. 
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the object of such control was stated to be ''that the Company's administration, in the character 
of King's Dewan, may be satisfied, that the degrees of justice, on which the welfare and 
safety of the country so materially depend, are not injured or perverted by the effects of 
partiality or corruption". 

The Sudder Ni/.aniut Adawlut established at Moorshedabad as aforesaid^ was soon 
after transferred to Calcutta to be more immediately under the superintendence of tlie President 
and Council ; and the Committee aforesaid, apparently, was about the same time abolished. 
Warren Hastings, who preside over the Court for a short time, found that the work' imposed 
a labour and involved a responsibility which it was inconvenient for him to sustain. In 
October 1775, therefoi'e, the Sudder Nizarnat Adawlut was removed back to Moorshedabad 
and the uncontrolled administration of criminal jiisricc was confided to the Naib Nazim 
by whom F'^oujdars, assisted by persons versed in the Maliomedan Law, were appointed to 
superintend the Criminal Courts in the several districts, and to apprehend and bring to trial 
offenders against the public peace. These imrangemcnts for the administration remained in 
force, with scarcely any change down to 1780, except for some changes introduce. :l in the 
Police system. In 1 781, it having been found that the then existing Police establislirncnts, as 
institutions for the detection of crimes and for ll'ic apprefionsion of offeiiders, were tiO 
working well, the Englisfi Judges of the several Civil Courts, being Company's covenanted 
servants, were invested with power, as Magistrates, of appiehending dacoits and persons 
charged with the commission of any crimes or acts of violence within their respective juris- 
dictions. They 'were not however empowered to try or punish such per.sons, nor to detain 
them in confinement ; but they were to send them immediately to the Daro.ga of the nearest 
Foujdaree Court with a charge in writing, setting out the grounds on which tliey had been 
apprehended. At the same time, provision was made, investing, with the permission of the 
Governor-Gerieral and Council, certain Zerniiidars with Police powers, such as they had 
enjoyed under the Mugfiul Govcrninenn And a special Department, was created with an 
officer at its head under the designation of Remembrancer of Crirninal Corirts, ^ ^ to receive 
periodical reports and returns from the Judges, Zemindars and the Nazim, containing details 
as to apprehension and trial of persons within their respective jurisdictions, and so keep a 
check on the administration of criminal justice. These provisions too proved ineffectual and 
generated an evil of a new description : having no power of trial, the European Magistrates 
could only make over the persons apprek)ended to the Darogas of tlie 1 ouzdari Courts, where 
many such persons were detained without trial for trivial offerices for periods wholly dis- 
proportionate to the gravity of their crimes. 

In 1784, Parliament passed an Act, (24 Geo Hi, C- 25) vv/hich is the origin of tlie present 
mode of conducting the Home Government of India. The Act was intituled, "An Act fot 
the better regulation ai'id management of the affairs of the East India Company and of the 
British Possessions in India; and for establishing a Court, of Judicature for the more speedy 


19. For a hiifory cf tho office t f Superintendcr-.t 
and Remembrancer of Legal Affairs, see notes 
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and effectual trial of persons accused of offences committed in the East Indies/' The 
Marquis of Cornwallis was selected to superintend the measures determined upon in pursuance 
of the said Act ; and in 1786, he was sent out to India as Governor^General with detailed 
instructions from the Court of Directors, stating ''that they had been actuated by necessity 
to accommodating their views and interests to the subsisting manners and usages of the people, 
rather than by any abstract theories drawn from other countries or applicable to a different 
state of things." In June 1787, a new Regulation, "for the administration of justice in the 
Criminal Courts in Bengal, Bihar and Orissa" was passed by the Governor-General in Council, 
and at the same time the office of Judge, Collector and Magistrate (except in the cities of 
Dacca, Moorshedabad and Patna) were united in the same person, but under distinct rules 
for his guidance in each capacity. One of the changes- ^ thus introduced was that the 
Magistrates were invested with power to hear and determine without any reference to the 
FouzdaPs Courts all complaints or prosecutions brought before them for petty offences, such 
as abusive language or calumny, inconsiderable assaults or affrays, and to punish the same, 
when proved, by corporal punishment not exceeding 15 ratans, or imprisonment not exceeding 
15 days; but in all cases affecting life or limb of the accused or subjecting them to any 
greater punishment the case was to be sent up to the Fouzdari Court on a written charge ; 
and the Daroga of the Fouzdari Court was to remain independent of the Magistrate and 
subject in every respect to the Naib Nazim, by whom he was to be appointed. Another 
iniportant declaration was made in the Regulation that "All Europeans, not British subjects, 
were equally amenable with the natives to the authority of the Magistrate within his own 
district and to the Fouzdari Court to wliich he might be committed." These measures, though 
they obviated to some extent the hardships and inconveniences which had been experienced 
before as regards petty offences, did not go any great way to make any improvement, because 
the sentences of the Sudder Nizarnut Adawlut remained final and were not communicated 
to the Governor-General until they had been executed, and the defects in the Mahomedan 
law under which the cases were dealt with remaine i present ; and the coritrol of the criminal 
administration being with the Naib Nazim and the officers appointed by him, the abuses were 
left unremedied. 

Lord Cornwallis, convinced of the inefficacy of the different plans that had been adopted 
since 1772, determined to introduce an entirely different system and to take into his own hands 
the superintendence and administration of criminal justice throughout the Provinces. In a 
Minute, recorded by him on the 1st December 1790, he pointed out that there were two inherent 
defects in the system of administration of criminal law ; viz, Jh sl, that the Mahomedan law 
itself was grossly defective ; and smyndlu, that there were defects also in the constitution of 
the Courts established for the trial of offenders. So far as the first of these items is concerned, 
he expressed the view that enough had gone before from which it could be gathered that the 


20. Fo." a more elaborate sum.i ary of the said 
Regulation, see Beaufort's Digest of Orhninal 

LdWy p. 8. 
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Government had the right to alter the Mahomedan law itself in respect of crimes, and he set 
about formulating some changes. And as regards the second item, he resolved to start a new 
machinary which would enable the Government itself to exercise the necessary control ; 
because, as he said, ''it was essential for the prevention of crimes, not only that offenders 
should be deprived of the means of eluding pursuit of the officers of justice but that they should 
be speedily and impartially tried when apprehended. Accordingly, on the 3rd December 1790 
a new Regulation was passed. 

By this Regulation the Court of the Nizamut Adawlut was again removed from 
Moorshedabad to Calcutta, the duties of the Court being undertaken by the Governor-General 
and the Members of the Supreme Council, assisted by the Kazi-al-Kuzat or local Kazi of Bengal, 
Behar, and Orissa, and two Muftis. And four Courts of Circuit, superintended by two 
covenanted civil servants of the Company and each having a Kazi and a Mufti to expound 
(he law were established for trial of offences not punishable by the Magistrates. Thus Judges 
of Circuit were appointed to the duties hitherto performed by the Fouzdar darogas, and the 
place of the Naib Nazim was taken by the Governor-General and Council. The Regulation 
thus enacted remained in force, with a few additions and alterations, until in 1793 Lord 
Cornwallis introduced his Regulations of that year. 

The history of criminal administration from 1772 to 1793 given above was succinctly set 
out in Section 1 of Reg. IX of 1793, and at the end of that Section, after referring to (he Regula- 
tions passed on the 3rd December 1790, it was stated that "those Regulations, with the subse- 
quent amendments, are now re-enacted with further alterations and modifications". The whole 
system then to be in force was codified, the Regulation being headed, ---"A Regulation for 
re-enacting, with alterations and modifications, the Regulations passed by the Governor-General 
'n Council on the 3rd December 1790 and subsequent dates, for the trial of persons charged 
with crimes and misdemeanours." It consisted of seventy-nine sections. This very compre- 
hensive Regulation contained the fundamental rules for the administration of Criminal law in 
the successive stages from the first apprehension to the final disposal of accused persons. “ ^ 


Great changes were wrought by successive 
enactments on most of the points dealt with by 
this Regulation. Up to the introduction of the 
Code of Criminal Procedure in 1861, — stated 
generally, — the changes effected by the later 
Regulations were as follows 

The office of Magistrate was transferied 
from the Judge to the Collector of the District 
by Reg. .XVI of 1810 and IV of 1821 ; the 
pewers of the Magistrate to try and punish 
offenders were considerably enlarged by Reg. IX 
of 1807,XII of 1818, and VII of 1819; the 
power to punish effenders was conferred on 
certain officers by Reg. Ill of 1821 and Act XV 


of 1843 ; Courts of Circuit w^re abolished, 
their powers having been first transferred to 
Comrnissionerr. of Circuit and then to Session 
Judges under Reg. I of 1929 and Act VII of 1835; 
the Mahomedan Law was in many and very 
important respects modified by Reg IV and XIV 
of 1797, Vill of 1799, Vlll of 1801 and LllI of 
1803; the requisition of futwa was in many 
cases dispensed with under Reg. 1 of 1810, 
Act XXX of 1836, Act XXIV of 1853 and Act 
XI cf 1848; persons not Mahomedan: were 
entitled to be exempt from its operations by 
Keg, VI of 1832 ; an:l corporal punishment 
was abolished by Reg. il of 1834. — Clarke's 
Regulations, Vol. Ip. 85 
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As regards the state of the Criminal administration in other provinces, that is to say 
beyond the province of Bengal, Behar and Orissa to which Reg. IX of 1793 applied, the 
Regulations of 1793 gradually came to be introduced, subject to such modifications as became 
necessary by reason of local conditions ; and the system, as a system, became more or less the 
same everywhere in the territories over which the British rule extended. 

We shall now trace the history of introduction of the Jury system in Criminal trials in 
British India outside the Presidency towns. 


22 . 


For a detailed history as regards different provin- 
ces, see Beaufort's Crimuial Digest Pp. II- 


H. 



CHAPTER VII, 


Extension of the System of Trial by Jury outside the Presidency Towns. 

The earliest reference that one has as regards the introduction of Trial by Jury in the 
Provincial Criminal Courts dates back to the year 1827. 

Before that year a system of disposal of disputes by panchayets was recognized in the 
Regulations of the Madras Presidency. In that Presidency, besides Coui ts of superior grades, 
each village had a village-court presided over by the head-man of the village, usually known 
by the designation of Potail or Potel, entrusted with the power of trying all causes for matters 
of mere debts or contracts to the amount of Rs. 10 in value, and also for matters to the 
amount of Rs. 100 in case both parties chose to submit such cause for their decision ; and 
from this decision there was no appeal, as, in such small concerns, the evils of appeal 
would necessarily be greater then the loss of the whole matter in dispute. The Regulations 
also recognized trials of causes by Panchayets, their number ranging from five to nine, with 
none to preside over their deliberations, and the decisions of the majority prevailing ; the 
decisions were not open to appeal ; and it was provided that it was the duty of the 
Ziila Judges to see that the decisions were put into execution. It is evident that the 
principles of this mode of trial in civil cases were analogous to these of a trial by Jury in 
criminal cases. In 1802, a system of administration of criminal justice was introduced in 
rhe Presidency of Madras, during the Government of Lord Clive's son, framed upon the 
system which prevailed in Bengal : Magistrates and Assistant Magistrates were appointed 
with power to apprehend offenders and bring to trial those in petty cases, and four Courts 
of Circuit were established and also a Chief Criminal Court consisting of the Governor in 
Council.^ The system, so introduced, was later on modified and altered. 

In 1825, Sir Thomas Munro, the then Governor of Madras, wrote a Minute, advocating 
the introduction of Jury system as a normal mode of trial in ail criminal cases, in which 
he said,— 

"As far as success in the proposed plan may depend upon the qualifications of the 
Natives, we have the strongest reason to expect it ; for, having been in former times and 
still being in the present, accustomed to sit on punchayets, they are, in general, sufficiently 
expert in examining and weighing evidence." 

By one of the Regulations passed in 1827, viz. Reg, X of 1827, it was ordered 
that Trial by Jury was to be gradually introduced. The first Section of this Regulation 
provided that the Government had deemed it expedient to introduce the system of trial by 
Jury in order to expedite criminal trials and to raise the character of the people and to 

1 . Cowell's Courts and Leyislaiive Authorities 

in British India, 6th Edn., P. 1 98. 
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facilitate the training of facts from the evidence by the extended employment of the Natives 
of India in the administration of criminal justice. The Regulation provided that the consti- 
tution of a Madras Moffussil Jury should be as under : '—Persons between the ages of 25 and 
60 shall be eligible to serve as jurors ; Fakirs, Gooroos, Priests and Pois shall be exempted ; 
as many as 30 and more ( up to 72 ) jurors shall be summoned, out of whom from 8 to 12 
persons should be chosen by lot. It was provided that the jurors were to be paid a rupee a 
day from their arrival in Court till their discharge, plus for the days required for travelling 
both ways, to the Court and back home,— 15 miles a day being considered the travelling rate. 
The provision further was that the jurors were to take an oath that they would be guided 
solely by the dictates of their conscience and by the evidence before them. It was also 
provided that the verdict accepted was that of the three- fourths of the Jury, In 1845, the 
Madras Courts of Circuit were absolished and the Judges of the Zilla Courts were directed 
to hold permanent sessions of trial of persons accused of crimes, formerly triable by the 
said Circuit Courts. In the meantime Act VII of 1843 was passed, by which it was provided 
that the Judges might avail themselves of the aid of respectable Natives, "by constituting 
them Assessors or members of the Court, with a view to benefit by their observations, 
particularly in the examination of w'itnesses, or by the employing of them more nearly as a 
Jury, . to attend during the trial, to suggest points of inquiry and after consultation to 
deliver their verdict". 

With regard the Presidency of Bombay the Governor-General in Council in 1797 autho- 
rised the local Government to establish Courts of civil and criminal Judicature in the Western 
Presidency, on principles similar to those on which the Courts in the Bengal Presidency had 
been established. Mahomedan Criminal law did not generally prevail in that Presidency ; the 
Hindus being tried by their own criminal law, and Parsis and Christians by English criminal 
law"'. In 1673-74 Governor Aungier, in pursuance of the suggestion of the Company in their 
Despatch of 10th March, 1669, established what may be called Courts of Panchayets i. e., com- 
munity or caste representatives, restricting their judicial powers to the decision of cases amongst 
persons of their own castes who agreed to submit controversies to their arbitration. He also 
conferred on them Police powers of a wide nature. He also exempted the members of a 
Panchayet from "arrests in suits of law" and directed that whoever shall offer them any 
public affront or injury shall be severely chastised^. The Punchayets had, amongst other 
duties, to look after the estates of orphans belonging to their respective caste or community L 
In 1 799, Duncan, the then Governor of Bombay, established a number of Courts and introduced 
a Code of Regulations for the administration of justice in civil and criminal cases. In 1827, a 
Code was passed by Elphinstone, Governor of Bombay, revising the former Regulations and 
declaring that for the well-being of the subjects of the State it was necessary to make known 
to them the rules and principles on which administration of justice was to be carried on. By 
Reg. XIII of 1827, the criminal Courts were allowed the assistance of a body of Natives who 


2. Ibid. P. 199. 
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were known to the Judges as respectable and leading citizens; this body was termed the 
Panchayet or the Assessors or "'more nearly a Jury'*. 

In 1831, a very largely and influentially signed petition was presented from this country 
to the House of Commons in favour of the introduction of the system of trial by Jury. One 
result of that was that, as regards Bengal, Regulation VI of 1832 was enacted, which introduced 
the system, though in a modified form from that in Madras. From 1793 to 1832 the procedure 
that obtained in criminal trials was that in all cases in which a Maliomedan was to be tried 
and in all other cases in which an exception had not been made by the executive Government, 
the Court received the assistance of a duly appointed law-officer who expressed his opinion 
on the point at issue from a religious point of view or who declared what the futwa 
demanded. The law professedly administered was the Mahomedan law as amended and 
modified by the Regulations. Where the amendments were applicable there was no difficulty 
in disposing of trials ; but in the contrary event, an exposition of the Mahomedan law was 
necessary to pronounce whether the act of the prisoner was punishable or ottierwise. Reg. 
VI of 1832 provided an important departure and the following points, gleaned therefrom, 
show some of the material aspects thereof^'* 

(a) 'It is competent to any Court of criminal justice, in which a Commissioner of 
circuit or Judge of sessions presides without the necessities of any special authority from 
Government, to avail itself of the assistance of respectable natives in either of the three 
following ways : — 

Fird , — By referring the case, or any point or points in the same, to a Panchayet of such 
persons, who are to carry on their enquiries apart from the Court, and report to it the result. 
The reference to the Pancfiayet and its anfiwer are to be in writing and art.: to be filed in tlie 
case. 


Secondly . — By constituting tVv^o or more such persons assessors or members of the Court, 
with a view to the advantages derivable from their observations, particularly in the examination 
of witnesses. The opinion of each assessor is to be given separately and discussed ; and if 
any of the assessors or the authority presiding in the Court desires it, the opinions of the asses- 
sors are to be recorded in writing in tlic case. 

Or Thirdly,— ?>y employing them more nearly ris Jury. J hey are then to attend during 
the trial of the case ; to suggest, as it proceeds, such points of enquiry as occur to 
them, and the Court, if no objection exists, using every endeavour to procure the required infor- 
mation ; and after consultation to deliver in their verdict. The mode of selecting the 
jurors, the number to be employed and the manner in which their verdict is to be delivered, 
are left to the Judge who presides. In all trials in which recourse is had to the above provi- 
sions the futwa of the Mahomedan law-officer is unnecessary, and may be dispensed v/ith 


5. See Beaufort'S Diyest of Criminal Lau\ pp. 
228-229. 
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at the option of the Court. Provided that whenever the futwa is dispensed with, and the crime 
of which the prisoner is convicted be one, which the Judge is not specifically empowered by 
the Regulations to punish, he is not to proceed to pass sentence, but is to refer the case for 
the consideration of the Nizamut Adawlut, stating at length in the proceeding the opinion of 
the Panchayet, assessors or Jury and his own opinion as to the crime proved, and the nature 
and extent of the punishment to be awarded. 

(b) Under all .the modes of procedure prescribed above the decision is vested exclusively 
in the officer presiding in the Court, provided that the sentence should be one which, under 
the existing regulations, it is within his competency to pass. 

(c) The condition of reference to the Nizamut Adawlut, set forth above, relates only to 
the nature of the crime, that is to say that the presiding officer in the Court can refer only such 
crimes which are not defined or specified by the Regulations as being offences punishable by the 
criminal Courts. 

(d) Any person not professing the Mahomedan faith when brought to trial on a com^ 
rnitment for an offence under the general regulations may claim to be excepted from trial under 
the provisions of the Mahomedan criminal Code, and in such a case the presiding officer in 
the Court shall comply with the requisition and shall proceed in one of the three modes 
specified above, at the same time dispensing with the futwa. 

(c) Trial, in which the religious prejudices of Mahomedans or any other class are con- 
cerned, ought in ail possible cases to be conducted without the Mahomedan law-officer and 
with the assistance of a Jury under the above provisions. A futwa on any point of Mahomedan 
law may, if necessary, be required without the attendance of the law-officer on the trial. 

(f) if the presiding officer in the Coui't differs from the Jury or the assessors it is not 
necessary for him to refer the case to the Nizamut Adawlut but he could pass such order as 
was within his own competency. 

This would be a convenient place to stale that the general exemption which European 
British subjects enjoyed from the jurisdiction of the Provincial Courts established by the 
Company was continued and the powers of the Supreme Courts derived from their Charters 
and from analogy to those of the Courts of Queen's Bench were retained ; but all Europeans, 
not British subjects, were amenable to the authority of the Magistrates and Sessions Court.s 
within whose jurisdictions they were apprehended and brought to trial, in common with the 
Natives of the country. In 1849 the Government having felt the inconvenience of having to 
bring up before the Supreme Courts European British subjects accused of offences committed 
in the Mofussil, from great distances, intended to remedy the difficulties necessitated in procur- 
ing evidence from distant quarters and proposed to empower Mofussil Courts to try them 
with the aid of a Jury. They consequently introduced two Bills, one, intituled "'An Act for 
Trial by Jury", and the other '‘An Act for abolishing exemption from the Jurisdiction of the 
East India Company's Criminal Courts." These Bills will now be reproduced : — 
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ACT NO. OF 1849. 

An Act for Trial by Jury. 

Whereas the laws in force for trial by Jury in cert^iin cases require to be amended 
and made the same throughout British India, it is enacted as follows : — 

I. Regulation X of 1827 of the Madras Code, Sections IV, V and VI of Regulation VI 
1832 of the Bengal Code, and Section XXXII of Act VII. 1843 are repealed ; but this repeal 
shall not affect the validity of any proceedings taken in any Court under the repealed Sections 
before the arrival of a copy of this Act at the Sudder Station, where such Court i^; held, or 
any proceedings which may be depending before such Court. 

II. Every per.son who at the time of his committal for trial before a Sessions Judge 
claims to be tried by a‘ Jury shall be entitled to be tried under this Act. 

III. All persons of reputed intelligence, respectability and consideration, between the 
ages of twenty-five and fifty years are qualified to serve on juries. 

IV. All qualified persons are liable to serve on juries unless included in any of the 
classes following, that is to say, — 

First-- Judges, Magistrates and other judicial officers, Law officers, Vakeels, officers 
and servants of the Courts of Justice. 

Second — Commissioners, Collectors, Deputy Collectors and other persons in the Revenue 
service. 

Third — Postmasters and persons in the service of the Post office. 

Fourth — Officers and others in the Military service of Her Majesty or the East India 
Company. 

Fifth-- -Surgeons and others, who openly and constantly practice in the professioi’i of 
Physic, 

Sixth -Chaplains, priests and others employed in religious offices. 

Seventh -Principals, professors and teacliers of any Government College or School. 

Eighth— Ascetics and other persons, who by habit or religious vow have relinquished all 
care of wordly affairs. 

Ninth — Persons disabled by permanent diseases, which confine them to their homes. 

Tenth — Persons specially exempt by any order of Government. 

V. The Collector in each District shall make out, yearly, under the direction of the 
L^ommissioner, a list of the names and dwelling-places of all persons within his District, 
qualified and liable to serve on juries, whose usual dwelling is not more than — miles from the 
Sudder Station, where a Court of Sessions is held- 
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VL Any person excluded from the list, who thinks that his rank, station and character 
entitle him to be included therein, and also every person improperly included therein, may 
require the Collector to alter the list accordingly ; if the Collector shall not comply with the 
request, an appeal from his decision shall lie to the Commissioner whose decision is 
final. The list, when finally corrected, shall be sent to the Magistrate at the Sudder 
Station. 

VII. The Magistrate at the Sudder Station shall summon as many persons as seem to 
be needed for Jury trials. The names shall be drawn by lot excluding those who have served 
within two years, unless when the number cannot be made up without them. 

VIII. AH persons liable to serve on juries, who shall refuse or, without lawful excuse 
to be allowed by the Judge, neglect to attend when summoned, or who, when attending shall 
refuse to try the prisoners whom they are charged to try, shall be liable to such reasonable 
fine, as the Judge, having regard to their rank and means of paying the fine, shall set on them 
for their contempt of Court : all such fines shall be subject to review on summary appeal to 
the Nizamut or Fouzdaree Adawlut. 

IX. Whenever any Jury trial is to be had, five persons shall be chosen by lot, at the 
time of holding the Sessions from those who attend on their summons ; in default of a suffi- 
cient number the Judge shall make up the Jury from the persons present in Court, or whom he 
shall cause to be summoned for the purpose. 

X. Either the prosecutor or the prisoner may object to any of the persons chosen to be 
of the Jury, stating the ground of his objection ; if it is allowed by the Judge, juryman objected 
to shall be set aside for that trial and another chosen in his stead. The place of birth, descent 
or creed of any juryman shall not be lawful ground of challenge. If not objected, the same 
Jury may try as many prisoners successively as to the Judge seems expedient. 

XI. One of the Jury shall be appointed by the Judge to act as Foreman. 

XII. All the evidence for and against the prisoner shall be taken in the presence and 
hearing of the Jury who shall be entitled to suggest questions to the witnesses, which, if proper 
to be put, shall be put under the direction of the Judge. At the end of the trial the Judge 
shall explain the evidence to the Jury and thereon the Foreman shall declare the verdict of 
the Jury, whether, in their opinion, or in the opinion of majority of them, the prisoner is guilty 
or not guilty. 

XIII. As soon as the verdict is given the Judge shall declare his approval a disapproval 
of it. If the Judge approves of a verdict of not guilty the prisoner shall be discharged ; if 
the Judge approves of a verdict of guilty he shall proceed to pass sentence on the prisoner, 
or send the proceeding for final sentence to the Nizamut or Foujdari Adawlut, as the case 
may be, according to law ; and the Jury shall have no voice in deciding on the amount of 
punishment to be awarded ; if the Judge disapproves of the verdict he shall refer the case 
with his observations to the Nizamut or the Foujdaree Adawlut. In the last-mentioned case 
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the Jury 5 hall also be empowered to record, under the hand of their foreman, the reasons 
for their verdict, which the Judge shall send with the other records of the trial. 

XIV. An appeal shall lie to the Nizamut or Foujdaree Adawlut against the decision of 
the Judge in not setting aside a juryman objected to ; if on such appeal the objection is sus- 
tained the Court may order a new trial. 

XV. The Governor-General of India in Council may from time to time suspend the 
operation of the previous Sections of this Act in those Districts in which there is not a 
sufficient number of inhabitants qualified to furnish a Jury* 

XVI. After the passing of this Act no futwa shall be required, in any case, from the 
law-officers of any Court. 

Ordered that the draft now read be published for general information, 


ACT NO. OF 1849, 

An Act for abolishing exemption from the Jurisdiction of the East 
India Company's Criminal Courts. 

Whereas Her Majesty's subjects residents in the territories under the Government 
of the East India Company without the towns of Calcutta and Madras and the town 
and island of Bombay are now by law exempt from the Jurisdiction of the Criminal 
Courts established by the East India Company in the said territories, to which all other 
persons, whether natives or other inhabitants in the said territories beyond the said towns 
and island, are amenable ; And whereas it is necessary for the due administration of 
Justice that such exemption be abolished, it is enacted as follows : — 

I. In every part of the territories under the Government of the East India Com- 
pany without the towns of Calcutta and Madras and the town and island of Bombay, 
ail persons are am.enable to the jurisdiction of the Magistrates and Criminal Courts of 
the East India Company, and may be apprehended, tried and punished by them respec- 
tively according ^to the Regulations and Acts now or hereafter to be in force, save only 
that no such Magistrate or Court shall have power under this Act to sentence to the 
punishment of death any of Her Majesty's natural subjects born in Europe or the 
children of such subjects. 

II. Every one of Her Majesty's natural-born subjects born in Europe and every 
child of such subjects, convicted by any such criminal Court of any offence which, 
according to the Regulation or Act now or hereafter to be in force, is punishable with 
death, shall be transported out of the territories under the Government of the East India 
Company for life or for such term as the Court shall judge. 

III. The Judges and Magistrates of the Courts of the East India Company may in 
any case in which it shall seem fit to them, with the approval of the Governor, Lieutenant- 
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Governor or Covernor'in-CoLincil of the Presidency or place, send any of Her Majesty’s 
natural born subjects born in Europe, or the child of any such subject charged with 
any offence before them to be tried before the Supreme Court of Judicature, instead of 
trying and punishing him under this Act. 

IV- Clause CV of 53 George III Chapter 155, being so much of an Act of Parlia- 
ment passed in the 53rd year of the reign of King George ill for the better administration 
of Justice within the British territories in India, as relates to assaults, forcible entries or 
other injuries accompanied by force, which may be committed by British subjects at a 
distance from the place where the Courts are established by Royal Charter, is repealed. 

V. Nothing by this Act shall be deemed to take away the jurisdiction of the several 
Courts established by Royal Charter in Calcutta, Madras and Bombay for the trial and 
punishment of treasons, felonies and misdemeanours and for the due administration of 
criminal justice according to the tenor of the said several Charters, so, nevertheless, that 
no person shall be punished twice for the same offence. 

VI. The word. Magistrate, as used in this Act, shall be understood to mean every 
officer, however styled, who has authority to exercise ail or any of the powers of a 
Magistrate. 

Ordered that the draft now read be published for general information. 

* 

The afore-quoted two Bills were, however, dropped, becau.se strong agitation ensued ; 
the European community strenuously opposing their acceptance, claiming their right 'to be 
judged by their own peers/ 

In tracing the history oF judicial institutions, such as there were in the FVesidency 
Towns and in the Mofussil, one cannot fail to notice the dissimilarity in their origin, the 
wide difference between their procedures and between the laws that they administered. This 
diversity could not but create an uncertainty as regards the rights and liabilities of people 
amenable to their respective iuri.sdictions and con.sequntIy produced a sense of insecurity 
which is always very much to be deplored. To remedy this state of things, an amalgamation 
of the two rival sets of judicial institutions and the introduction of a uniform system of law 
and procedure, as far as practicable, were Libsolutety necessary. The abolition of the East 
India Company, the assumption of direct respo.nsibilities of Goverrnent by the English Crown 
and the consolidation of the Indian Empire under Her Majesty Queen Victoria in 1858 
gave an opportunity for such measures being adopted. Cowell says‘\ — 

"In the ne.Kt three years after the Proclamation of the Queen, first the Civil Procedure 
Code and then the Penal Code, and almost immediately afterwards the Criminal Procedure 
Code, all of which had been long in preparation, were enacted. They applied to the whole 
empire, and all Courts were governed by the procedure therein laid down, except the Supreme 
Courts and those established by Royal Charter. When these Codes had been passed a 
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very long stride had been made in the direction of one uniform system for the administration 
of justice in India. The next step was to abolish the Supreme Courts in the three Presidencies 
and the anomalous procedure observed in them and constitute in each Presidency town a 
High Court of Judicature, which would be supreme over all the Courts both in the Presidency 
Town and also in the Mofussil. The plan had long been in contemplation ; in fact the 
continued existence of the Supreme Courts, alien as they were from the rest of the judicial 
system, was due to the high character they had maintained and the confidence which was 
I’eposed on them by the public, and to the divergence in law and procedure to which 1 have 
referred and to the long delays in maturing and passing the three Codes mentioned above." 

In 1861 the first Code of Criminal Procedure, was passed which meant to lay down 
uniform procedures for all the Courts in the British Empire except for the Supreme Courts 
and those established by Royal Charter. About the year 1852 an Act was proposed in the 
Governor-Generars Council to give to every man the right of being tried by the judgment 
of his peers ; but the Act was considered "premature for the comparatively ignored and 
uncivilised people of this country." It has been already shown tluM before the system of 
rrial by Jury w'as introduced, its place was occupied by the system of trial by F'^ancliayet.*'^ 
All the Local Governments thought highly of that system and considei'cd it best suited to 
the inhabitants of this country. But there were some officials who thought otherwise, 

aiK-l the view that they took of it is best expressed by Sir George Campbell who shared it 
and put it is his book entitled Modern India in these words : — "In fact the Judge generally 
puts into the box some of the pleaders and other people about the Court in order to comply 
with the law, and intimates to them very broadly his own opinion ; they always agree and 
tiiere is no more trouble'’. In 1859, the Criminal Procedure Bill was introduced. It included 
.'he system of trial by Jury. The Bill was passed in the same year but did not come into 
iorce immediately, because there was one point on which there was a contest left undecided, 
namely whether the Local Governments or the Legislature were to decide as regards the places 
where and the cases in which the system was to be adopted and enforced. fids point 
■'vas eventually settled in favour of the Local Governments, and thereaiter the Bill was 
' Cconsidered and re-passed as Act XXV of 1861. The Code of 1861 introduced the s'ystem 
■’f trial by Jury. Of this Code Sir (then Mr.) James Fitz- James Stephen said that it was 
■'.irawn by men thoroughly welLacquainted with the system with which they were concerned ; 


5. ‘Panchayet' or the !nJi;in Jury of five ('Ranch 
f^irarneshwar' is a common expression implying 
that five persons acting together cannot err 
in their decision just as the Almighty cannot 
err. So also is the Marathi saying 'Panchmukhi 
Parameswar," which means the voice of five 
persons is the voice of God.), is to be found in 
all castes or creeds. It consists of five persons, 
nominated by the disputing parties, each party 
nominating two, and the four so nominated 
appointing a fifth who may be called the fortv 
man. Their business was not to weigh the 


evidence l)ut to find out the truih. d he evidence 
was heard in private and not nec»rssarily in a 
Court of iav^. The institution served a good 
purpose arid barring the evils of stray corrupt 
tion it was very useiul in atnicably seirling dis-- 
putes without expositig the parties to the expen- 
ses of a law Court. Sir George Cattipbell in 
his book ctiiitled Modem India, speaks of the 
Panchayet system as "one of the. niOst marked 
in the customs of t'le country and having 
the strongest of sanv.'.tions, — that of public 
opinion' b 
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but 1 am inclined to doubt whether they did not know it rather too well, for they certainly 
threw the various provisions together with very little regard to arrangement and without any 
general plan”. This Code provided that Indian juries were to be of the nature of an 
examining body selected from the loyal subjects of Her Majesty and guided in their office, 
as to the technicalities of the law, by the presiding Judge; they were to try only specified 
offences; every year a list of jurors was to be published, prepared by the Collector with 
the assistance of the Sessions Judge ; and each panel for the trial of a case was to be 
formed of persons chosen by lot from those summoned to act as such and each juror before 
taking part in the trial was to take oath. 

Later legislation as to Criminal Procedure, in so far as it operated, from time to time, to 
introduce changes into the system of Trial by Jury, will be noted separately in appropriate 
places in Part II in this book. 

On the introduction of the Code of 1861 the Government of Bengal fixed seven as 
the number of Jurors for all trials and also in the course of 1862 directed that trials should be 
held by Jury in the Sessions Courts of the Districts of 24 Parganas, Hooghly, Burdwan, 
Murshidabad, Nadia, Patna and Dacca in respect of offences under the following Chapters 
of the Indian Penal Code: — Chap, VI 11 (Offences against the public tranquility) ; Chap. XI 
(False evidence and offences against public Justice) ; Chap. XVI (Offences affecting the human 
body) ; Chap. XVll (Offences against property) ; Chap. XVllI (Offences relating to docu^ 
ments and to trade or property-marks) ; and also abetments of or attempts to commit any of 
these offences. In 1873 the number of Jurors for a trial was reduced with the concurrence 
of the High Court from seven to five. In 1 9 1 7 the Government of Bengal had reports that 
trial by Jury in Bengal had neither been a conspicuous failure nor a conspicuous success, and 
so expressed the opinion that excluding the non-regulation Districts, Darjeeling, Jalpaiguri and 
the Chittagong Hill Tracts, there was no very strong reason why it should not be extended to 
twelve more Districts namely, Bakarganj, Bankura, Birbhum, Bogra, Dinajpore, Faridpur, 
Maldah, Midnapore, Noakhali, Pabna, Rangpur and Tipperah, They also gave as their 
opinion that Chap. XII of the Indian Penal Code (Offences relating to counterfeit coins and 
Government stamps) might be suitably added to the list of offences so triable. Eventually in 
!918 a Notification of extension was published, and thereafter on the 1st January 1919 a 
revised Notification was issued extending the system of trial by Jury to all the Districts of 
Bengal with the exception of Darjeeling, Jalpaiguri and the Chittagong Hill Tracts, the offences 
triable being those under Chap. VIII, XI, XII, XVI, XVII, XVllI and XX of the Indian Penal 
Code, S. 52 of the Indian Post Office Act (VI of 1898) and abetments of and attempts to 
commit any of those offences. 

In 1919 the system was extended to Sylhet, it having been in force in Assam Proper and 
the six other Districts of the Assam Valley Districts since 1862. 

The Bombay Government did not avail themselves of the Jury system given by the 
Code, of 1861 up to 1866, till which time the mode of trial was with the aid of assessors 
according to Reg. XIII of 1827. On the 1st January 1867 it was introduced into the 
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District of Poona only and the Government fixed the number of Jurors in a trial at five and the 
offences- so triable being those for which the punishment was death, transportation for life or 
upwards of ten years, or imprisonment for over ten years. Seeing the satisfactory working of 
the system in Poona the Government of Bombay extended the system to five more Districts, 
namely Ahmedabad and Karachi in 1884, Surat and Belgaum in 1885 and Thana in 1886, 
Thus it began to obtain in six out of the twenty-three Districts which constitute that Presidency. 

In the Madras Presidency, Act XVII of 1862 repealed the Jury Act and introduced the 
system of trial by Jury as provided for in the Code of 1861. It was first introduced with the 
number as seven and to the Districts of Tanjore, Cuddalore, Arcot, Chittor, Chuddapa, 
Rajahmundry, Vizagapatam, Tranquebar and a few others. In 1873 the number constituting 
a Jury was reduced to five. In 1876 certain exemptions were made as regards serving on the 
Jury, especially as regards attorneys, vakils and advocates. In 1883 the system was extended 
ro all the Districts of the Presidency except as regards certain classes of cases in the Agency 
Tracts of Ganjam, Godavery and Vizagapatam. 

Jury trial was introduced tentatively for two years in 1884 at Lucknow, Allahabad and 
Benares and has continued there since then. 

In Burma, the Jury system was introduced in the Court of the Recorder of Rangoon, of 
the Judge of Moulmein and also in Akyab. In 1886 when the Criminal Procedure Code 
was made fully applicable to the whole of Upper Burma except the Shan States, Reg. VI 
of 1886 was passed extending the system to that area but this extension was withdrawn 
in 1889. 

In the Punjab, trial by Jury, number being seven, obtained in Lahore, Rawalpindi, 
P'eshwar, Simla and Delhi ; while in Umbala, Mooltan, Jullundhur, Amritsar, Ferozepore and 
Sialkot, the number is five. 

In the Central Provinces, Nagpore, Jubbalpore, Saugar, Raipur and Hosangabad are 
Jury Districts. 

As has been already stated elsewhere as regards England, so in this country too 
opinion has always been and even at the present day is divided as regards the success of the 
system. Space will not permit us to go into detail over this matter, but to one who cares to 
examine the position it is apparent that there has been no consistency at all, while on the 
other hand there is overwhelming conflict in the views which different individuals or different 
public bodies and also different members of one and the same body have expressed on it from 
fime to time. 

One thing, however, is certain, as a very eminent criminal lawyer, Mr. Lai Mohon 
Ohose, put it in one of his speeches ; “Wherever the institution prevails it is cherished by 
•he people for it is not an engine for securing a conviction but is a valuable safeguard of 
•ne liberty of the subject and a protector against false charges and unjust convictions.'" And 
i Judge of very great experience Mr. (afterwards Mr. Justice) Benson, then the Sessions 
• 'udge of Arcot, gave as his deliberate opinion in 1890, — “Juries are more often right on 
'he facts than Judges in their self-sufficiency give them credit for'. Whether Judges in the 
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exercise of the powers which they have ’ to interfere with the verdict of the Jury do real 
justice in all cases or whether the verdicts so interfered with do not in the majority of 
cases do substantial justice is a matter on which opinion is not always in favour of the 
Judges who so interfere. But the cry has never ceased to be raised that Jury system in this 
country has not worked satisfactorily. The result of this in the nineties of the last Century 
was an agitation which assumed somewhat gigantic proportions and to which some refer- 
ence is necessary. 

In Bengal, when the Jury system was introduced in 1862, vSir Cecil Beadon was the 
Lieutenant-Governor c.)i the Province. It has been already stated that the system was first 
introduced into only seven of the Districts of the Province. Buc'kland writes — 

'"In 1863-64 the reports of the Magistrates and Commissioners on the working of the system 
were all more or less unfavourable. In the next year it was reported to have on the whole 
worked well Greater care was ordered in preparing the Jury lists. It was subsequently proposed 
that the .system should be extended to othcT Districts, and that it should be made applicable 
to the trial of offences other tlian those to which it had been at first restricted. In 
connection with these suggestions, it was also proposed that Judges should be empowered 
to empanel special Juries for the trial of cases of peculiar difficulty, and that arrangements 
should be made for preventing access being had to Juror.s during the continuance of a 
trial. While these questions were still under consideration, Sir Cecil Beadon, before 
retiring from office, considered it right to place on record his conviction that the trial of 
offences of all classes before the Court of Sessions in all parts of the Lower Provinces 
ought to be by Jury, and that the system could be generally adopted without prejudice 
to the administration of criminal justice, and would be attended with decided benefit to 
the Courts and increased confidence of the public in their judgments. The High Court, 
on the contrary, maintained in their Annual Report on Criminal Justice for 1866 that 
the working of the .system in the seven regulation Districts in which it had been already 
introduced had not been so successful as to warrant its extension to other places at present'", 

He then writes* -- 

"Special enquiries were made in 1883 as to the feasibility of extending the Jury system 
in Districts other than the seven in which it then obtained. Judged by the comments of the 
vernacular lYess the subject had a special interest for Natives. Everywhere the suggestiofi 
was opposed by local Judges, on the ground chiefly that there was not a sufficient number ol 
educated natives in the District to form a qualified Jury list. The High Court Judges were also 
opposed to the measure". 

In 1890 the Government of India ordered a general enquiry into the working of the Jury 
system. So far as Bengal was concerned, what took place then has been narrated by Mr. 
Bucklancl thus® : — 

"In May 1890 the Government of India called for a report from the Bengal Covernmeni 

6. C E. Uoiigal tinier the Lieutc-- 7. Ibid. Vol. 11, P. 797, 

■n-'int Governot's, 2nd, E in. Vol. 1, Pp. 8. Ibid, Vol ll'P. 945 c/. seq. 
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on the working of the Jury system in Bengal, with special reference to the opinion entertained 
as to its merits and as a means of repression of crime, and requested that any improvements 
in its application which appeared to be necessary might be brought to notice. The subiect 
arose out of an enquiry which had been occupying the Government of India regarding the 
working of the Police and the machinery for the repression of crime in British India, during 
which it had been alleged by several authorities consulted that the Jury system had, in some 
degree, favoured the escape of criminals. Reports were accordingly called for from the 
Commissioners and Judges of those Districts in which the system was in force, as well as from 
the Inspector-General of Police. Sir Charles Elliot ( then Lieutenant-Governor of Bengal ) was 
also favoured with a copy of the replies of the Hon'ble Judges of the High Court to a separate 
communication which had been addressed to them by the Government of India, From the 
Reports and Minutes received it became evident that the majority of the most experienced 
Judges and officers consulted emphatically condemned the system as then worked in Bengal, 
and were all of opinion that it was capable of improvement. After a careful consideration 
of the opinions and statistics before him. Sir Charles Elliot reported to the Governmei’it of 
India that there could be no doubt of the failure of the Jury system in these Provinces in its 
existing shape. It was pointed out that it would be scarcely possible to obtain opinions from a 
large number of man more nearly approaching to unanimity than was the condemnation of the 
Jury system in Bengal contained in the Reports and Minutes collected. Sir Charles Elliot 
expressed his opinion that if the result could have been foreseen, no advocate could have been 
found for the introduction of the western institution into India, but as it had been introduced 
and was prized on political grounds as a means of identifying the people of the country with the 
administration of Justice, he was averse to it total abolition, and thought that it would be 
sufficient to make some changes in its working as seemed best calculated to remove the 
objections which had been raised. To this end it was suggested that some extension should 
be made in the right of appeal ; that Section 307 of the Criminal Procedure Code should be 
amended so as to make it incumbent on the Sessions Judge to refer to the High Court every 
case in which he differed in opinion from the Jury ; that Section 303 of the Criminal Procedure 
Code should be altered so as to make it incumbent upon the Judge to ascertain and record 
fully the reasons of the Jury for their verdict ; that certain classes of cases, especially those 
relating to murder, offences against the human body (with certain exceptions), offences against 
public tranquility, and offences relating to documents and trade-marks, should be withdrawn 
from the cognizance of Juries ; that the remaining classes of offences to v^/hich the Jury system 
applied should be continued to be so tried; and that offences relating to marriage should 
also be made triable by Jury ; it was also recommended that where qualified Jurymen were 
not easily available, the number of the Jury should be reduced from five to three and that the 
limit of age qualifying for serving on a Jury should be raised to twenty-five. 

'In reply to these proposals the Government of India remarked that from a review 
ol' the Reports received from other Provinces as well as from Bengal it appeared that the 
defects of the existing system of trial by Jury were mainly attributable to two causes : — 
(1) to the extension of the Jury system (a) to areas to which it was unsuitable, and (b) 
to classes of offences, which, as experience showed, ought not to be cognizable by Juries ; 
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(2) to the fact that the provisions of Section 307 of the Criminal Procedure Code, which 
were intended to give Sessions Judges and the High Court power to remedy and correct 
Wrong verdicts; had failed to fulfil its intention. 

‘'His Excellency in Council expressed his approval of the suggestions made by Sir 
Charles Elliot for modifying the classes of offences which should be made triable by Jury* 
With regard to the proposals to amend Sections 303 and 307 of the Criminal Procedure Code 
the Governor-General in Council observed that although there was a strong body of opinion 
among the Hon'ble Judges of the Calcutta and Madras High Courts in favour of the proposal 
to amend Section 307, yet it did not seem desirable that the Judge should be bound 'to refer 
cases in which the failure of justice was not quite clear ; while, with regard to the proposal to 
modify Section 303, it was remarked that no room should be allowed for anything approaching 
to a cross-examination of the Jury, not only because it would be difficult for untrained men, 
such as the Jurors would be in most cases, to formulate their reasons in a satisfactory shape, 
but also because it was doubtful whether a mere statement of their reasons would help 
materially towards the disposal of the case. With reference to the question of allowing an 
appeal on the facts from the verdict of a Jur/, His Excellency was of opinion that this was 
not expedient, as it was not clear what advantage there would be in retaining the Jury system 
at all if it was to be reduced so nearly to the level of a trial with assessors, and the necessity of 
any suclu change- in the law would be obviated by removing from the cognizance of Juries such 
classes of cases as experience showed to be unsuitable." 

A Notification was then published on the 20th October 1892 embodying the alteration 
which has met with the approval of the Government of India, in respect to the classes of 
cases to be tried by Juries, At the same time the full correspondence on the subject was 
published in the Gazette. The publication of these orders was, however, received by an 
influential section of the public with much dissatisfaction, and disapproval was expressed at 
the partial removal of what was looked upon as an important privilege". 

By the Notification afore-mentioned nearly a half of the cases previously triable by the 
Jury were withdrawn from their cognizance. An agitation was set on foot the like of which 
has hardly, if ever, been seen. The Notification roused the indignation of the country from 
one end to the other. A public meeting was held in the Town Hall of the City of Calcutta 
on the 20th November 1892, which was fully representative of public opinion of the day, and 
the Notification was condemned in most scathing terms. A series of articles appeared in the 
Indian Daily News, over the nom-de-plume of Sadik Dost, condemning the Notification as 
outrageous’, with criticisms of a very high order. All these led the Parliament to instruct the 
Government of India to appoint a Special Commission. 

A Special Commission was accordingly appointed by the Earl of Kimberley, the then 
Secretary of State for India, in 1893, with the Hon’ble Mr, Justice (afterwards Sir Henry) 
Prinsep as the President, and the following as members, ~ Maharaja Sir Jotindra Mohan Tagore 
and Sir Romesh Chunder Mitter, as representing the Indian Community; Sir Griffiths Evans, as 
representing the Bar ; and Mr. C. A. Wilkins 1. C. S„ a Sessions Judge. Mr. H- G. Streatford 
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IX, S. an Under-Secretary' to^ Government of Bengal was appointed Secretary to the 
Commission, ''■ 

Mr. Buckland then says ® — 

“The Commission came to the conclusion that it was desirable that the classes of offences 
which before the 20th October 1892 were triable by Jury in the seven Districts of Bengal 
to which the system had been originally extended, should continue to be triable by Jury in those 
Districts and that the revised classification should be amended. In compliance with the 
recommendation of the Commission, and with the previous authorization of the Governer- 
General in Council the Notification of the 20th October 1892 was then withdrawn.^® The 
further recommendations made by the Commission were taken into consideration. While 
the more general questions were under discussion, a careful revision of the Jury lists were 
undertaken under Sir Charles Elliott's orders, in all the Districts concerned, with the result that 
the number of persons liable to serve on a Jury was reduced, while the qualifications of those 
selected were raised to a more efficient standard." 

As a revision of the Code of Criminal Procedure was impending at the time and it was 
not known to what extent the system of trial by Jury would be affected thereby, public opinion, 
which rightly or wrongly has always set a high value on the system, demonstrated itself in the 
shape of resolutions passed at the Sessions of the Indian National Congress, — one held 
at Poona in 1895, and the other at Calcutta in 1896. 

The resolution that was passed by the Poona Congress of 1895 was in these terms : — 

“That this Congress views with alarm the constant changes that are being made and 
threatened on the subiect of Trial by Jury, and, regard being had to the fact that no demand 
for any such change had been made from any portion of the population of British India, 
trusts that the Bill now before the Supreme Legislative Council will not be further proceeded 
with ; and this Congress, reaffirming the resolutions passed by former Congresses, also trusts 
that Trials by Jury will be extended to the Districts and offences to which the system at present 
does not apply and that their verdict should be final". 

In the Calcutta Congress of 1896 the following three resolutions were passed : — 

L That in the opinion of the Congress time has now arrived when the system of Trial 
by Jury may be safely extended to many parts of the country where it is not at present in force, 

2. That in the opinion of the Congress the innovation made in 1872 in the system of 
Trial by Jury, depriving the verdicts of Juries of all finality has proved injurious to the country 
and that the powers then for the first time vested in Sessions Judges and High Courts of 
setting aside verdicts of acquittals should be at once withdrawn, 

3. That in the opinion of the Congress a provision similar to that contained in the 

9. Ibid, VoL II, P, 948. . 10 , By a Resolution of the Government of Bengal, 

dated 29th March, 1893. 
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Summaiy Jurisdiction Act of England (under which accused persons in serious cases have 
the option of demanding a committal to'' the Sessions Court) should be introduced into the 
Indian Code of Criminal Procedure, enabling accused persons, in warrant cases, to demand 
that instead of being tried by the Magistrate they be committed to the Court of Sessions. 

The trend of the discussion was in favour of the view that by the progress of education 
throughout the country. Provinces which at one time were backward had come forward and 
were ready to accept and were desirous of obtaining 'the boon' of Trial by Jury ; but that 
it would, of course, remain for the Executive Government to exclude certain Districts from 
such trials as being yet unfit for such trials. The Code of 18S^8 was thereafter passed and the 
agitation abated. 



PART II — Of Trials before High Courts and Courts of Session. 
Chapter XXIIII of the Code of Criminal Procedure. 

CHAPTER I 

A — Preliminary — ss. 266-270 Cr. P. C. 

S. 266. In this Chapter, except in sections 276 and 307, and in Chapter XVIII, the expression '‘High Court" 

means a High Court of Judicature established under the Indian High Courts Act, 1861, or the Government of India 

Act, 1915, and includes the Courts of the Judicial Commissioners of the Central Provinces, Oudh and Sind and such 
other Courts as the Governor- General in Council may, by notification in the Gazette of India, declare to be High Courts 
for the purposes of this Chapter and of Chapter XVlIl. 

S. 267. All trials unefer this Chapter before a High Court shall be by jury ; 

and, notwithstanding anything herein contained, in all criminal cases transferred to a High Court under this 
Code or under the Letters Patent of any High Court established under the Indian High Courts Act, 1861, or the Govern- 

ment of India Act, 1915, the trial may, if the High Court so directs, be by jury. 

S, 268. All trials before a Court of Session shall be cither by jury, or with the aid of assessors. 

S. 269. ( 1) The Local Government may, by order in the official Gazette, direct that the trial of all offences, or of 
any particular class of offences, before any Court of Session, shall be by jury in any district, and may, with the like 
sanction, revoke or alter such order. 

(2) The Local Government, by like order, may also declare that, in the case of any district in which the trial 
of any offence is to be by jury, the trial of such offences shall, if the Judge, on the application made to him or of his 
own motion so directs, be by jur jr.s summoned from a special jury list, and may revoke or alter such order. 

(3) When the accused is charged at the .same trial with several offences of which some are and some are not 
triable by jury, he shall be tried by jury for such of those offences as are triable by jury, and by the Court of Session, 
with the aid of the jurors as assessors, for such of them as are not triable by jury. 

S. 270. In every trial before a Court of Session the prosecution shall be conducted by a Public Prosecutor. 


List of Headings : — • 


1. Trial by Jury 

2. The Courts before which trials by Jury shall be held, 

3. What cases before the High Court are triable by Jury, 

4. What trials before the High Court may or may not be by Jury. 

5. What trials before a Court of Session shall be by Jury. 

6. Trial at one trial of offences some of which are triable by Jury and some by assessors. 

7. Validity of trials wrongly held by jurors or assessors, 

8. What trials before a Court of Session shall be with the aid of assessors. 

9. Public Prosecutor, — his appointment, powers and duties. 


1 
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. COMMENTARY- 

1. Trial By Jury— 

The world 'trial' has not been defined in the Code. It means the examinatiorv 
of & cause, Civil or Criminal, before a Judge who has jurisdiction over it, according to the 
laws of the land ; 'trial' is to find out by due examination the truth of the point in issue 
or question between the parties, whereupon judgment may be given ^ ; and in criminal cases, 
it begins when the accused is charged and called on to answer and when the question before 
the Court is whether the accused is to be convicted or aquitted, and not whether the complaint 
is to be dismissed or the accused discharged.* It is an essential principle of English Criminal 
Law that the trial of an indictable offence has to be conducted in the presence of the accused, 
and for this purpose 'trial' means the whole of the proceedings including sentence. In cases 
of misdemeanour there may be special circumstances which permit a trial in the absence of the 
accused, but in trials for felony the rule is inviolable, unless possibly the violent conduct of the 
accused himself intended to make trial impossible and renders it lawful to continue in his 
absence.* Trial by Jury means trial before a Court consisting of 'a Judge and a body of 
laymen chosen from the people of the locality or adjacent places, wherein the Court is situate, 
which body is termed a Jury, and whose function is to pronounce its opinion or verdict as to 
the guilt or innocence of the accused. The whole essence of a trial by Jury is that, if an 
accused has a right to a Jury, he is entitled as of right to call upon the prosecution to obtain 
a verdict against him on the facts laid before the Jury before he can be convicted at all.'* 
It is a substantive right and not a mere matter of procedure.* The Judge is bound to accept 
the verdict and pronounce his orders accordingly, except in certain specified cases to be 
noted hereafter. The Jury thus constitutes a part and a very important part of the Court.® 
In a Jury trial the word 'Court' must mean "The Judge and Jury".' As to the respective 
duties of the Judge and the Jury, see Ch. VII post. 

The Jury system of trial introduced in India is no doubt based upon the English system, 
but there are essential differences between the two. No doubt, the Jury is a body similar in 
some respects to that in England, and discharges similar functions* ; but the theory of trial 
by Jury in this country outside the Presidency towns is one wholly distinct from that in 


1. Wharton's Law Lexicon. In Oxford Dic- 
tionary the meanings of the word given 
under the heading 'Law' are ; M. The 
examination and determination of a cause by 
a judicial tribunal ; the determination of the 
guilt or innocence of an accused person by a 
Court ; 2. The determination of a person's guilt 
or innocence or the righteousness of his cause 
between the accuser and the accused" etc. See 
Per Mukerji, J. in Harihar Sinha (1936) 40 C, 
W. N, 876 (F. B.) at p. 889. 

2. Narayanaswamy (1908) 32 M. 220, 234. (F. 
B.) : 19 M. L. J. 157 ; 9 Cr. L J. 192 : I I. C. 
228. See also Corner (1898) 25 C. 863 ; 


* Chotu (1886) 9 A. 52 (F. B.) ; Tukaram 
(1904) 6 Bom. L. R. 91 ; Palaniandy Gounder^ 
(1908) 32 M. 218 ; 9 Cr. L. J. 146 ; I I. C. 
54. 

3. Lawrence (1933) A. L. J. 1025 : 34 Cr. L. J. 
886 : A. I. R 1933 P. C. 218 ; 145 I. C. 209. 

4. Ikramuddin (1917) 39 A. 348: 15 A. L. 
205: 18 Cr. L. J. 491 : 39 I. C. 331. 

5. FUzmaurice (1925) 6. L. 262: 27 Cr, L J. 
421 : A. I. R. 1925 L. 446 : 93 1. C. 149. 

6. Bhairab (1898) 25 C. 727; Ttrumai (1901) 24 
M.523. 

7. Ashootosh (1878) 4 C. 483 (F, B.). 

8. Eiwari Sahu (1887) 15 C. 269. 
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England ; there it rests upon the great constitutional principle that every person is entitled to 
demand that he be not restrained of his liberty, except per legale judicium parium moram 
vet per legem ter r 03, so iVie trial by Jury is the rule, except in the particular cases where 
Parliament has, by Statute, allowed summary conviction ; that great principle underlies the 
finality of verdicts given by English juries, while trial by Jury in this country is altogether devoid 
of that constitutional character ; no man here has an inalienable right to be tried by Jury, 
it is simply a mode of trial which the Government by an order in the Gazettee can at any time 
extend to a particular district for particular classes of cases, and the Government may ar any 
time afterwards revoke such order.® As has been observed, — ^ ® 

'The trial by Jury spoken of in S. 322 of the Code of Criminal Procedure (of 1861) is, we 
have no doubt whatever, the mode of trial described in the 23rd and 25th chapters of that Code 
and nothing else. It was observed that the word 'juror' was not defined in the Code and from 
this the inference was said to follow that you must resort to the English notion of juror as being 
familiar and well ascertained. But neither is the term ‘assessor defined, and it will hardly 
be contended that we shall derive any information as to the meaning of this term from the 
English Criminal Law. The fact is, as most people conversant with the criminal law of Bengal 
are aware, that both notions — that of juror and that of assessor — are taken, greatly modified 
and expanded no doubt, from the Bengal Regulation VI of 1832, which made, so to say, the first 
breach in the system of "trial and punishment undei the provisions of the Mahomedan Criminal 
Code". A leference to Clause 4 of Section 3 of that Regulation will show with what sort of 
functions the legislature of that day clothed persons who were called jurors. Under the 
Code, no doubt, in the place and in respect of the class of offences and for such period of 
time as the Executive Government directs, the Jury of British India decides upon the facts in 
criminal trials. But Jurors, who are not jurat i at all, who may determine by a prescribed 
majority, and whose functions may cease at any time on the publication of any order in the 
Gazette, are clearly nor the Jurors, nor is the system of trial in such circumstances the system, 
of England". 

Trial by Jury is a recent institution in India and if in the Muffasil the Judge disagrees 

with the finding of fact by the Jury, he can refer the whole case to the High Court ; but in 

England, if an improper verdict of 'not guilty' is found in felonies and misdemeanours, the 

Courts do not set it aside, holding it to be better that the guilty should escape than that the 

matter should be tried over again, and even in penal actions it has been held that a wrong 
verdict is not a ground for a new trial. The verdict of a Jury in India has not the same 
finality as in England, because the Jury system here was introduced as an experiment, and 
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therefore it was necessary that provisions should be made against a miscarriage of justice. 

A verdict of acquittal by an English Jury is (subject to the peculiar provisions of S. 3 
of the English Criminal Appeal Act, 7 Ed. VI!, C. 23) absolutely inviolate, and a verdict 
of conviction, provided that there has been no misdirection, is almost equally so ; whereas 
the Indian Code of Criminal Procedure provides several instances in which the verdict 
of the Jury on issues of fact may be reviewed ; the English Jury is a product of the 
Common Law ; and the Indian Jury is a statutory creation upon whose powers very 
definite and statutory limitations are imposed and the verdict of an Indian Jury has no 
higher status than that conferred upon it by the statute to which it owes its own creation.^ 
Trial by Jury in the Muffasil is the creaton of statute but the same thing cannot be said in 
respect of the Presidency Towns, for the High Courts there, as successors of the Supreme 
Courts, have inherited some of the principles of the English system for all persons brought 
up for trial before a High Court must be tried by a Jury (S. 269) and the unanimous verdict 
of the Jury is binding on the Judge whether he agrees with it or not (S. 305), though the 
statute has modified that system in various other matters, as it will be seen later on. The 
jurors here can give their verdict by a majority or by a prescribed majority, but the unanimous 
verdict of a Jury of twelve in England js, in respect of weight, a different thing from the 
decision by a majority, or even from the unanimous decision of a body of five, or seven, or 
nine.^^ So, technicalities based on the sacred character of verdicts in England are not to be 
imported into the Code^ L and the English law has no application when the procedure in a 
Jury trial is consistent with the Code.^ ® 


2 . The Courts before which trials by Jury shall be held. 


1. High Court Which means and includes (a) the High Courts of Judicature at 
Fort William, Madras, Bombay and Allahabad, which were established under the Indian 
High Courts Act, 1861 ; (b) the High Courts of Judicature at F^atna, Lahore and Rangoon, 
which were established under the Government of India Act, 1915 ; (c) the Chief Courts of 
Oudh and Sind ; (d) the Court of the Judicial Commissioner of the Central Provinces ; and 
(e) such other Courts as the Governor-General in Council may declare to be High Courts 
for the purposes of holding trials by Jury under Ch. XXlll of the Cr. P. Code (See S. 266). 
The expression ''High Court" has, therefore, been used in S. 266 in a limited sense, for the 
definition of "High Court" as given in S. 4 (j) would include not only the Courts mentioned 
in clauses (a) to (d) above but also the highest Court of Criminal appeal or revision for any 
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other local area ; or where no such Court is established under any law for the time being in 
force, such officer as the Governor-General in Council may appoint in this behalf. It 
follows, therefore, that these latter Courts, though High Courts for other purposes of the 
Code as well as for the purposes of framing rules for the choosing of jurors (S. 276) and 
hearing references from a Sessions Judge who may have disagreed with the verdict of the 
Jury ( S. 307), are not High Courts before which all criminals trials must be held by Jury 
in accordance with the provisions of Ch. XXIII, or to which commitments for trial can be 
made under the provisions of Ch, XVIIl of the Code, unless they are declared to be High 
Courts, for the purposes of those Chapters also, by the Governor-General in Council. 

Again, in reference to proceedings against European British subjects or persons jointly 
charged with European British subjects, ''High Court" means only the Courts mentioned 
in clauses (a) to (d) above ( See S. 4 (j) ). Thus, for instance, an European British subject 
being tried for committing an offence in the North-western Frontier Province, would have 
the privilege to have a reference under S. 307 heard, not by the highest Court of Criminal 
appeal or revision in that province but by one of the High Courts just mentioned, possibly 
the High Court at Lahore. Thus European British subjects, living in backward areas, have the 
privilege of being under one or other of the Chartered High Courts or the Chief Courts 
mentioned in clauses (a) to (d) above. For the purpose of trial in Rangoon of any person 
under the special provisions contained in Ch. XXXIll of the Code, which relate to cases 
in which European and Indian British subjects are concerned, reference to the Sessions 
Judge shall be construed as reference to the Rangoon High Court (S. 448). A Judge of the 
Court of the Judicial Commissioner of Sind has the powers of a Sessions Judge in the 
Sessions Division of Karachi by virtue of Bombay Act XI 1 of 1866 as subsequently amended ; 
but for the purpose of an original trial as a Court of Session which he holds, liis Court is a 
High Court within the meaning of S. 266 ; and, therefore, if he disagrees with the verdict of a 
Jury, he disagrees as a Judge of the High Court and so the provisions of S. 305 applies, that 
It to say he cannot refer the case under S. 307.^ ^ If he agrees with the verdict of the Jury and 
judgment follows, then an appeal may lie from it as from the judgment of a Sessions Judge, 
notwithstanding the amendment of S. 266C’' 

The Indian High Courts Act, 1861, is 24 and 25 Vic, Ch. 104, and the Government of 
India Act, 1915, is 5 and 6 Geo. V. Ch. 61 

(2) Court of Session — Which means a Court established by the Local Govern- 
ment for every Sessions division of a Province (S. 9). Under S- 7 of the Code every 
Province (excluding the Presidency Towns) shall be a Sessions division or shall consist of 
Sessions divisions. The Local Government shall appoint a Judge for each stich Court. 
It may also appoint Addiiional Sessions Judges and Assistant Sessions Judges to exercise 
jurisdiction in one or more such Courts. It may also appoint the Sessions Judge of one 
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division to be also an Additional Sessions Judge of another division. Additional Sessions 
Judges and Assistant Sessions Judges shall try such cases only as the Local Government may 
by general or special order direct them to try, or as the Sessions Judge of the division, 
by general or special order, may make over to them for trial { S. 193 cl (2) ) 

The relation between a Sessions division and a district is this :'-*Every Sessions division 
shall consist of a district or districts and the Local Government may alter the limits or 
the number of such divisions and districts. ( S. 7 Sub-Secs. (irand{2) ). Under the Criminal 
Procedure Code, therefore, there cannot be more than one Sessions division in a district, 
though there may be two or more districts in one Sessions division. Where there were 
two such Sessions divisions in one district, their jurisdictions were saved by Sub-Sec. (3) 
of S. 7, which provides that the Sessions divisions and districts existing when the Code 
comes into force shall be the Sessions division and districts respectively, unless and until 
they are altered by the Local Government. 

3. What cases before the High Court are triable by Jury. 

S. 267 of the Code enacts that all trials under Chapter XXIII of the Code 
before a High Court shall be by Jury. That Chapter is the last of the Chapters dealing 
with original trials. There are three other Chapters, XX, XXI and XXII, dealing with 
original criminal trials, where the Magistrates are the sole tribunals and they are solely 
responsible as judges of fact as well as of law. But in Chapter XXIll the tribunal consists 
in some cases of a Judge and Jury, and in other cases of a Judge only but he must try 
the case with the aid of assessors. In Jury trials the Judge is solely responsible for the law 
and the Jury for the facts, while in trials with the aid of assessors the Judge, like the 
Magistrates, remains responsible for both law and facts and is not bound to conform to the 
opinions of the assesssors, though he is required to record them. 

Original criminal trials mean trials of cases arising within the local limits of the ordi- 
nary original jurisdiction of the Court trying them (S. 177). Some of these cases maybe 
triable not in the Courts of Magistrates but in the Courts of Session, or in the High Court, 
if it has any local ordinary original criminal jurisdiction : Schedule II to the Code men- 
tions the offences which are triable by the Courts of Session. If any case arises within 
the local limits of the ordinary original criminal jurisdiction of a High Court which is 
triable by Court of Session, then the High Court is the Court of Session for that place, 
and the case is triable by the High Court. The local limits of the ordinary original 
criminal jurisdiction of a High Court have not been defined in the Code of Criminal 
Procedure. Such limits, where it has any, are defined in its Charter. Every Presidency 
town shall, for the purposes of the Code, be deemed to be a district ( S. 7 (4) ) and therefore 
ihe High Court in such town is the Sessions Court there. 

The High Courts at Calcutta, Madras and Bombay were established under the High 
Courts Act or the Charter Act, 1861 (24 and 25 Vic. Cl. 104, passed on the 6th August 
1861). Clause 22 of the Letters Patent of these High Courts says,'~“And we do ordain 
that the said High Court* * • shall have ordinary original criminal jurisdiction within the local 
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limits of its ordinary original civil jurisdiction'' ; and Clause II defines the local limits of 
its ordinary original civil jurisdiction to be "such limits as may, from time to time, be 
declared and prescribed by any law made by competent legislative authority for India." 
Thus the above High Courts have ordinary original criminal jurisdiction within the limits 
of the Presidency towns of Calcutta, Madras and Bombay respectively, and they may 
constitute their Courts of original criminal jurisdiction by one or more Judges of the said 
Courts (See Clause 25). 

The only other High Courts which has similar local limits of its ordinary original 
criminal jurisdiction is the High Court at Rangoon (See Clause 21 of the Letters Patent 
For the High Court of Rangoon, dated November 11th, 1922). The High Courts at 
Allahabad, Patna and Lahore have no such local jurisdiction. 

The Code of Criminal Procedure now regulates the proceedings in all Criminal Courts 
in British India relating to any offence under the Indian Penal Code, Offences under 
any other law shall be investigated, inquired into, tried and otherwise dealt with according 
lO the same provisions, but subject to any enactment for the time being in force regulating 
the manner or place of investigation, inquiry into, trying or otherwise dealing with such 
offences (See SS. 5 and 188, Cr, P. C, and S. 4, 1, P. C.)- Thus, trials under Act XIV of 
1908 (now repealed) were without a Jury. 

All original criminal cases relating to an offence (subject to S. 5 (2) of the Code) and 
triable in a Court of Sessions, arising within the local limits of the ordinary original criminal 
iurisdiction of a High Court are therefore triable by that High Court under Chapter XXIII 
of the Code and must be tried by a Jury, 

S. 1 94 of the Code enacts that the High Court may take cognizance of any offence 
upon a commitment made to it in the manner provided therein. A commitment to the 
High Court would be made by a Presidency Magistrate of the town of Calcutta, Madras or 
Bombay (S= 213), and a Magistrate cannot commit a person for trial to the High Court when 
he can commit him for trial to a Court of Session (S. '206). In Rangoon, if a Magistrate is 
satisfied that a case ought to be tried under the provisions of Chapter XXXlll of the Cr. P* 

C. he may commit the case for trial to the High Court at Rangoon (SS. 446 and 448). A 

commitment can also be made by a Civil or Revenue Court to a High Court under the 

provisions of S. 478 Cr. P. C. The trials that follow upon such commitments to High 

Courts are trials under Ch. XXIII as noticed before and must be held by a Jury. 


Besides the cases narrated above as coming for trial before the High Court by virtue 
of its local jurisdiction over them, original criminal cases may come up before it by virtue 
ot its ordinary original jurisdiction and extraordinary original jurisdiction over persim^. Thus, 
‘he Letters Patent of the Calcutta High Court provides : — 

"Cl. 22. And we do further ordain that the said High Court of Judicature at Fort 
^>rdinary Original Bengal shall have ordinary original criminal jurisdiction (within 

^urisdietion of the local limits of its ordinary original civil jurisdiction ; and also) in respect 
He High Court. ^jj persons both within the limits of the Bengal Division of the 

Presidency of Fort William, and beyond such limits and not within the limits of the criminal 
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lurisdiction of any other High Court or Court established by competent legislative authority 
for India as the said High Court of Judicature at Fort William in Bengal shall have criminal 
jurisdiction over at the date of the publication of these presents. 


^Jurisdiction as ''Cl. 23. And We do further ordain that the said High Court of 

to persons. Judicature at Fort William in Bengal in the exercise of its ordinary original 

criminal jurisdiction, shall be empowered to try all persons brought before it in due 
course of law. 


'"Cl. 24. And We do further ordain that the said High Court 6c, shall have extra- 
Extraordinary ordinary original criminal jurisdiction over all persons residing in places 
Original Criminal within the jurisdiction of any Court now subject to the superintendence of 
Jurisdiction. Court, and shall have authority to try at its discretion any 

such person brought before it on charges preferred by the Advocate-General or by any 
Magistrate or other officer specially empow^ered by the Government in that behalf. 


Cl. 38. And We do further ordain that the proceedings in all criminal cases which 
Eegulation of brought before the said High Court of Judicature at Fort William 


proceedings 
Criminal Cases 


in Bengal, in the exercise of its ordinary original criminal jurisdiction and 
also in all other criminal cases over which the said High Court had jurisdic- 
tion immediately before the publication of these presents, shall be regulated by the procedure 
and practice which was in use in the said High Court immediately before such publication, 
subject to any law which has been made or may be made in relation thereto by competent 
legislative authority for India ; and that the proceedings in all other criminal cases shall be 
regulated by the Code of Criminal Procedure, prescribed by an Act passed by the Governor- 
General in Council, and being Act No. XXV of 1861, or by such further or other laws in 
relation to criminal procedure as may have been, or may be made by such authority 
as aforesaid. 


Cl. 44. 


Powers of the 


And We further ordain, and declare that all the provisions of these our Letters 
Patent are subject to the Legislative powers of the Governor-General in 


Indian Legislature Legislative Council and also of the Governor-General 
preserved. ^ Government of India Act, 1915 and also 

General in case of emergency under S. 72 of ihat Act and may be in all 
and altered thereby. [ Substituted for the correspor'iding Clause 44 by S. 
Patent of March 11, 1919.] 


in Council under 
of ihe Governor- 
respects amended 
1 (d) of the Letters 


The Letters Patent for the High Courts of Madras and Bombay are mntcdis mutandis 
in almost the same terms. Similar provisions are contained in Clauses 15, 16, 17, 29 
and 35 of the Letters Patent of the Allahabad High Court (dated March 17, 1866); 
in Clauses 15, 16 17,30 and 41 of the Letters Patent (dated February 9, 1916) of the 
Patna High Court; in Clauses 15, 16, 17, 28 and 37 of the Letters Patent (dated 
March 21, 1919) of the Lahore High Court; and in Clauses 21, 22, 23, 36 and 
47 of the Letters Patent (dated November 11, 1922) of the Rangoon High Court, 
Clause 28 of the Letters Patent of the Lahore High Court and Clause 36 of the Letters 
Patent of the Rangoon High Court, which two were established last, distinctly prescribe 
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thatthe proceedings in all such cases brought before the High Court shall be regulated 
by the Code of Criminal Procedure; and as we have already seen, the Criminal 
Procedure Code now prescribes the proceedings in trials of all offences, subject to certain 
exceptions, it follows that all trials before the High Court, in virtue of its ordinary 
original jurisdiction, and extraordinary original jurisdiction, over persons, are trials under 
Chapter XXIII of the Cr. P. Code and therefore must be held by Jury. It should be remembered 
that the High Courts at Presidency Towns were the successors of the old Supreme Courts, 
and as the Charters of the Supreme Courts originally gave them original criminal jurisdic- 
tion over all European British subjects outside Presidency Towns, wherever they might be 
found, the High Courts inherited that jurisdiction from them and it was preserved in their 
Letters Patent with its special procedure subject to legislative enactment by the Indian Legis- 
lature. With the development of the Code of Criminal Procedure the necessity for such 
jurisdiction and special procedure has almost disappeared, and hence we find in the 
recently established High Courts the provision mentioned above. 

Lastly, there may be proceedings in the High Court against persons subject to its 
jurisdiction, on information by the Advocate-General (See S. 194 (2) (a)). The proceedings to 
be taken upon every such information are such as may be lawfully taken in the case of 
similar informations filed by Her Majesty's Attorney-General so far as the circumstances 
of the case and the practice and procedure of the High Court will admit (S. 194 (2) (b)). The 
Attorney-General is a great officer of State appointed by Letters Patent and the legal represen- 
tative of the Crown in the Supreme Court. He is the highest officer in rank among the 
different persons by whom prosecutions are conducted in Court. He exhibits informations, 
prosecutes for the Crown in criminal matters and in revenue causes and grants fiats for 
writs of error. In many cases his consent is necessary before penalties can be recovered^ 

A criminal information lies for misdemanour only, and not for treason or felony, and 
hence it can be filed without any enquiry by the Grand Jury. As the officer acts merely 
officially, the bill he exhibits is by way, not of petition or complaint but, of information. The 
objects of the Sovereign's own criminal information, filed ex-officio by his Attorney-General, are 
properly such enormous misdemeanour as peculiarly tend to disturb or endanger his 
Government, or to molest or affront him in the regular discharge of his royal functions"^. 
Some of these are : — ( 1 ) seditions or blasphemous libels or words; (2) seditious riots not 
amounting to high treason ; (3) libels upon the King's ministers, the Judges or other high 
officers, reflecting upon their conduct in the execution of their official duties ; (4) obstructing 
such officers in the execution of their duties ; (5) obstructing the King's officers in the 
collection &-c of the revenues ; and (6) against Magistrates and officers themselves for bribery, 
or for other corrupt or oppressive conduct When the infomation is filed, the truth 

of the facts alleged must afterwards be tried by a Petty Jury of the county wherein the 
offence arose (unless, indeed, the case be of such importance as to require to be tried at 
the bar) ; and it is so tried either by a common or special Jury, like an ordinary action ; 
^nd if the verdict be for the Crown, the defendant is afterwards brought up for judgment 
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before the High Court The trial, on such information, in the Indian High Courts 
will similarly be by Jury only. 

An ex-officio information under S. 194 should contain a statement of the charge ascer- 
tained and detailed as an indictment ; allegations as to the opinion of the executive likely to be 
very prejudicial to the accused should not be included. The High Court of Patna appears to 
have jurisdiction to try persons against whom the Government Advocate has exhibited an ex- 
pfficio information^^’. The Judicial Committee however remarked in the case, in which it 
was so held tentatively, that the procedure in any event was novel and this unusual procedure 
should not be resorted to in cases which could be tried by the ordinary procedure 

As to the origin of trial by Jury before the High Courts, see Chapter V of Part I. ayite. 


4. What Trials before the High Court may or may not be by Jury. 

The second paragraph of S. 267 of the Code enacts that in all criminal cases trans- 
ferred to a High Court under the Code or under the Letters Patent of any High Court 
the trial may, if the High Court so directs, be by Jury. 

Under S. 526 Sub-Sec. (1) (e) (iii) the High Court may order that any particular criminal 
case be transferred to and tried before itself, and Sub-Section (2) provides that when the High 
Court withdraws for trial before itself any case from any Court other than the Court of a 
Presidency Magistrate, it shall, except as provided in S. 267, observe in such trial the same 
procedure which that Court would have observed if the case had not been so withdrawn. 
S- 527 gives power to the Governor-General in Council to transfer a criminal case 
from one High Court to another High Court. When a case is thus transferred to a High 
Court, it may direct the trial of the case to be held by a Jury, even if the case in the 
original Court was not triable by Jury. If the case in the original Court is triable by 
Jury then it shall be triable by Jury before the High Court, as it is bound to observe in the 
trial the same procedure under Sub-Section (2) of S. 526^ L 

In the case, however, of a person, subject to the Naval Discipline Act or to the Army Act 
or to the Air Force Act, accused of any such offence as is referred to in proviso (a) to S. 41 
of the Army Act, which the High Court, on the application of the Advocate-General, orders 
that it shall be committed for trial to or be transferred to itself, the High Court shall proceed 
to try the case by Jury (S. 526 A). This is a new Section and was inserted by Act XII of 
1923, S. 32. 


Cl. 29 of the Letters Patent of the Calcutta High Court lays down : — 

"And We do further ordain that the said High Court shall have power to direct the 
High Court may ti'smsfer of any criminal case or appeal from any Court to any other Court 
direct the trans- of equal or superior jurisdiction and also direct the preliminary investigation 
Due Court to or trial or any criminal case by any officer or Court otherwise competent 
another. to investigate or try it, though such belongs, in ordinary course, to the jurisdic- 


24. Stephen's Commentaries, IV. pp. 307, 
ct t^cq. 

25. Dwarkanath (1933) 37 C. W. N. 514 (P. C.) ; 
57 C. L. J. 199 : 1933 A. L. J. 645: 35 


Bom. L. R. 507 : 64 M. L. J. 466 : 34 Cr, 
L.J. 322. 

26. ibid. 

27 Kashinath (1897) Rat. 927. 



Ch. 13 OF ‘TRIALS-PRELIMINARY 91 

tion of some other officer or Court/' See the corresponding Clause 29 of the Letters 
Patent "of the Madras and the Bombay High Courts, Clause 22 of the Letters Patent of the 
Allahabad, Patna and Lahore High Courts and Clause 28 of the Letters Patent of the 
Rangoon High Court. 

5, What Trials before a Court of Session shall be by Jury. 

As to what is a Sessions Court, see notes under "Court of Session" ante. S. 268 
of the Code enacts that all trials before a Court of Session shall be either by Jury or 
with, the aid of assessors, and S. 269 enacts that the Local Government may be order 
direct that the trial of all offences or of any particular class of offences before any Court 
of Session shall be by Jury in any district, and may revoke or alter such order. 
!r follows, therefore, that in any district, for which there is no such order as aforesaid, the 
trial before the Court of Session shall ordinarily be with the aid of assessors. Thus, no 
parson outside the Presidency towns has any right to be tried by a Jury, unless that 
right is conferred by the Executive Government. The provisions of the Code, taking 
away trial by Jury even in the case of an European subject, are not ultra vires under 
the proviso to S. 22 of the India Council Act (24 6- 25 Viet C. 67).^'^ But there is one 
important reservation on this point. In a warrant case, whether triable by a Court of 
Session or not, to which the provisions of Chapter XXXIII, relating to cases in which 
European and Indian British subjects are concerned, have been held to apply, the 
accused must be committed to the Court of Session. That Court will proceed as if the 

accused had required to be tried in accordance with the provisions of S. 275 : that is to say, 

the trial will be by Jury the majority of which shall be of the same nationality as the accused, 
whether the case is ordinarily triable by Jury or not ( See S. 446 (2) ). 

Again, a person may be tried by Jury for an offence in one district while he may not be 
so triable for the same offence in another district. 

What offences in a particular district are triable by Jury depends, therefore, on the 
Notification issued by the Local Government in the OfiRcial Gazette. The particular class of 
offences, which may be directed to be so tried, is not limited to the classification of offences 
contained in the Penal Code, or in the Code of Criminal Procedure, e. g,, cognizable offences, 
bailable offences. Offences may be classified according to the persons who commit them, 
or according to the person or property against whom or which they are committed, or in 
regard to the particular occasion in connection with which they are committed. The fact of 

offences having been committed by old offenders, or members of criminal tribes, or against 

women, or against public property would afford reasonable ground for a classification, and 
would offences connected with an outbreak directed against a certain section of the 
community.^ ^ 

Jury trial ceases in a district transferred to an area where the trial is with the aid of 

28. Birindra. (1909) 37 C. 467 : 14 C. W. N. ing Knrlic the facts of which 
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assessors * ® In S. 269 of the G>de, the words “trial shall be by Jury in any district" mean that 
the trial shall be by Jury in any district when so ordered by Notification and not that the trial 
shall be by Jury of offences committed in any district ; and the result of this interpretation is 
that a case may be transferred to a Jury district from a non-jury district and vice versa, though 
the effect of such transfer may be to alter the mode of trial by Jury or by the aid of assessors.* '■ 

Reference in a Notification to an offence under S. 436 I. P. C., includes a case under 
Si 436 read with S. 149 I. P. C.** 

Under Sub-S. (2) of S. 269, the Local Government may also order that in any district 
the trial by Jury with reference to particular offences shall, if the Judge so directs of his own 
motion or on the application of a party, be by Jurors summoned from a special Jury list ; 
and may revoke or alter such order. There was no provision for the appointment of Special 
Jurors until 1896 ; such a provision was for the first time made by Act Xlll of 1896. It intro- 
duced the second clause of S. 269 and the fourth proviso to S. 276, and by these two provi- 
sions it prescribed the appointment of Special Jurors in the Muffasil. This Act also made the 
other provisions for the preparation of Special Jury list and so forth.** 

6. Trial at one Trial of Offences some of which are triable by Jury and some 
by Assessors. 

Sub'S, (3) of S. 269 of the Code enacts that when the accused is charged at the 
same trial with several offences of which some are and some are not triable by Jury, he shall 
be tried by Jury for such of those offences as are triable by Jury, and by the Court of 
Session with the aid of the Jurors as assessors for such of them as are not triable by 
Jury. A Sessions Judge has a discretion, under S. 235, to try simultaneously cases regar- 
ding different offences committed in the same transaction, and consequently he can, in the 
same trial, try such offences, some of which may be triable by Jury and others with the aid 
of assessors*'*. The accused were tried atone trial for offences under SS. 302 and 201 
1. P- C. ; the former was triable by Jury and the latter with the aid of assessors. The trying 
Judge took the verdict of the Jury on the charge of murder, which was one of 'not guilty' and 
although he did not agree with it, he accepted it and acquitted the accused. The Judge 
next took the opinion of the Jurors as assessors on S. 201 1. P. C. which was that the 
accused was 'not guilty' of the offence, and he disagreed with the opinion and convic- 
ted and sentenced the accused : Held, on appeal, that the Judge was right in acting upon 
his own view of the evidence and convicting the accused.*® The Judge is bound to consti- 
tute all the members of the Jury as assessors for trying the non- jury offences ; and when 
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only two <jf them were constituted assessors, it was held that die Judge acted illegally and the 
convictions on the non-jury charges were set aside®* This Sub-Section is not applicable when 
all the charges are triable by Jury and there is no charge triable with the aid of assessors ; 
or vice verm^'^- In the Criminal Procedure Codes of 1861 and 1872 there was no provision 
analogous to this. The practice then was that the jurors were empanelled as assessors in 
respect of the charges they were not competent to tiy as jurors ; so, if the jurors as assessors 
convicted on any of the charges not triable by Jury their verdict was considered as the 
opinion of the assessors ; and if the Judge disagreed with it he was not to refer the matter 
to the High Court but to pronounce his own judgment on it and pass orders accordingly.®* 
Then in the Code of 1882, S. 269 prescribed that when on a trial some charges were triable 
by a Jury, and others were not ordinarily so triable, all the charges should be tried by a Jury; 
so that if there was a conviction on any of the charges not ordinarily triable by a Jury, the 
conviction was treated as the verdict of the Jury and not the opinion of the assessors and the 
Judge could not pronounce his own judgment and order acquittal®*. By S. 558 of the Code 
of 1882 the provisions of that Act were to be applied, as far as might be, to all cases then pen- 
ding in any Criminal Court on the 1st January 1883. But where S. was tried by the Sessions 
Court in December 1882 on charges, some of which were triable by assessors and others by 
a Jury, but before the trial was concluded the Code of 1882 came into force, it was 
held by virtue S. 6 of the General Clauses Act, 1868 that the trial must be conducted under the 
rules of procedure in force at the commencement of the trial'‘“. The said Section was altered 
and brought into its present form by Act X of 1886, S. 9 and re-enacted in the present Code 
of 1898. In cases under Sub.-S. (3) it is desirable that the Judge should explain clearly to the 
Jury and assessors the double capacity in which they are acting. 

It has been noted before that this Sub- Section is not applicable where the charges framed 
are all triable by Jury and there is no charge triable with the aid of assessors'* '• It applies 
when there are both kinds of charges ; and in such a case it would be wrong on the 
part of the Judge to a empanel a Jury to try the charge which is triable by Jury and, on the 
conclusion of the trial, take their verdict on that charge only and not their opinions as 
assessors on the charges triable with the aid of assessors'*®. It has been held that a failure to 
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take the opinion of all the assessors is not an omission or irregularity within the mean- 
ing of S. 537 which can be cured but that it vitiates the conviction as to the offence triable by 
the assessors'^ In another case it has been held that it vitiates the whole trial The Sub- 
Section does not apply also to a case when all the offences charged are triable with the aid of 
assessors, and the Judge finds a minor offence (triable by Jury) established which was not 
charged ; he can convict on that offence in the same trial under S. 231^® or empanel a Jury 
and try it separately^®. But when at a trial by Jury for an offence under S. 397 I. P. C. and 
with the aid of assessors for an offence under S. 307 I. P. C. the accused was acquitted of 
those offences, but the .Judge convicted the accused of the offence of causing hurt by a dan- 
gerous weapon under S. 324 I. P. C. without requiring the Jury as assersors to give their 
opinion with reference thereto and recording such opinion as required by S. 309 Cr. P. C. : 

that the conviction is bad and must be set aside and a retrial must be held by the Sessions 
Judge with the aid of assessors on a charge duly framed under S. 324 I. P. C. only, as it must 
be held that the accused stands acquitted on the charges under the other sections.^ ^ 
Where the accused were acquitted of the offences triable by Jury and convicted of those 
triable with the aid of assessors and the conviction is set aside, a trial for the latter only is not 
illegal if they did not object to it at the time.'** 

In a joint trial such as is contemplated in Sub-S. (3) of S. 269 the order in which the 
verdict and the opinion are to be taken, i.e., which should be taken first, very often depends 
upon the nature of the case and the offences charged ; as where one charge is included in the 
other. Thus, when the charges were under S. 395 I. P. C. (dacoity) and S. 396 L P. C. (dacoity 
with murder), the first being triable with Jury and the second triable with assessors, the Judge 
should first place before the Jury only the evidence as to S. 395 and after a verdict of guilty 
put to them as assessors the evidence on the other charge.'*^ The accused were charged 
under Ss. 395 and 396 1, P. C. and some of them under S. 412 I. P. C. The charge under 
S. 396 was triable with the aid of assessors, the other by Jury. There could be no 
sort of doubt but that an offence under S. 395 had been committed, and the only 
question to be tried was whether the accused were among the offenders. In other 
words, the preliminary register would have shown the Sessions Judge that the accused were 
either guilty under S. 396 or they were not guilty of dacoity at all. That being so, the Sessions 
Judge should have simply tried the accused with the aid of assessors under S, 396, and the 
minor charge under S. 412 might well have been reserved for a separate trial, after the result 
of the trial under S. .396 was known. Had the circumstances been different, so as to give 
ground for supposing that the accused might be guilty of dacoity without being guilty also 
under S. 396, then the Sessions Judge might properly have empanelled a jury, and, on the 
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conclusion of the trial, he might under S. 269 Cr. P. C, have asked their opinion as 
assessors as to the guilt of the accused under S. 396 I. P. C. and then he should 
have found the accused guilty or not guilty under that Section. If he had found 
them guilty, he should have proceeded to conclude the case by passing sentence. If, 
however, he found them not guilty, he should have then charged the Jury with respect to the 
dacoity under S. 395 I. P. C and should have taken their verdict thereon as a Jury.^^ On 
charges under S. 457 1. P. C (triable by Jury) and S. 380 I. P. C. (triable with assessors), the 
opinion of the Jurors as assessors should be taken first on the latter charge.®^ 

7. Validity of Trials wrongly held by Jurors or Assessors. 

As to the validity of a trial, when it has been held by a Jury when it should have been 
held with the aid of assessors or vice verm, S. 536 of the Code provides : — 

(1) If an offence triable with the aid of assessors is tried by a Jury the trial shall not on 
that ground only be invalid. 

(2) If an offence triable by a Jury is tried with the aid of assessors, the trial shall not on 
that ground only be invalid, unless the objection is taken before the Court records its finding. 

A distinction has thus been made between the two cases. Provision for taking objection 
has been made only in a case triable by a Jury, but not in a case triable with the aid of 
assessors. Such a provision is probably unnecessary in those cases referred to in Sub-S. (3) 
aforesaid, because the Jurors tl’iemselves can be treated as assessors. 7'he objection must be 
taken before the Court records its finding, i.e., before judgment is pronounced and signed under 
S. 367. If such objection is taken, a new trial should be held by a Jury. An objection, if not 
taken before the Judge, cannot be afterwards taken on appeal."’^ If by mistake an accused is 
tried without a Jury for an offence for which under the law he is entitled to be tried by a 
Jury, the defect is curable by S. 536 (2) of the Code.^’^ If a trial be held inspite of the objec- 
tion, it would be illegal. But in the case (1) above, if the objection was taken but 
was erroneously overruled, the trial will not be invalid on that ground ; and where the 
objection was taken after the delivery of the verdict and allowed and the Judge disagreeing 
with that veidict and treating the verdict as the opinion of the assessors, convicted the 
accused, it was held that the conviction was bad, in as much as the case was validly ‘‘tried by 
Jury'" within the meaning of S. 536, and the trial was complete when the Jury had returned 
their verdict ; and that the Judge was bound, under the circumstances, either to give judgment 
in accordance with the verdict, or, if he disageed with it, to submit the case for orders of the 
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High Court, as provided by SS. 306 and 307 of the Code.®’ A Jury properly trying a charge, 
*n acquitting on that charge, can convict for a minor offence under the provisions of S. 23S 
Hable with assessors, and the Judge can treat it as a verdict instead of trying the offence with 
assessors.® ’ When the accused does not intervene at the time when the verdict of the Jury, 
•or their opinions as assessors, has or have to be taken, and get the procedure applicable to trials 
by assessors enforced, he cannot, on appeal, complain of the Judge’s omission to take the 
•opinions of the jurors as assessors and to write a judgment.®* 

But though a trial may not be invalid under the provisions of S. 536,®* the wrong 
procedure becomes a matter of importance in the hearing of the appeal, for when a trial has 
been held by a Jury, the appeal shall be on a matter of law only (S. 418). .Section 536 only 
says that the trial is "not invalid" that is, not treated as a nullity, and not that it should be 
treated for all purposes as a valid Jury trial.*® So, when a trial had been erroneously held by 
a Jury, the Calcutta High Court heard the appeal on the evidence, the Sessions Judge’s 
charge to the Jury being treated as his judgment® L But the Bombay High Court has refused 
to adopt this practice, holding that S. 418 in declaring that where the trial was by Jury, the 
appeal shall be on a matter of law only, means where the trial was in fact held by a Jury, 
not where the trial ought to have been by Jury, and that in such a case an appeal lies on a 
matter of law only®*. It has been held by the Madras High Court that if there is a possibility 
•of the Jury having gone wrong on the facts, the only alternative would be to order a re-trial if 
desired by the accused or the prosecution ; and if not so desired, then to treat the charge as the 
judgment in the case and the verdict of the Jury as the opinion of assessors, following the cases 
reported in 18 W. R. 59 and 24 W. R. 30*®. If in such a case the Judge disagrees with the 
verdict of the Jury, he cannot, after the verdict is delivered, treat it as the opinion of the Jurors 
as assessors and pronounce judgment and sentence, but must refer the matter to the High Court 
under S. 307 ; in such a case the conviction and sentence were set aside and the Sessions 
Judge was directed to proceed accordingly®*. 

The question whether a trial was held by a Jury or with assessors, is one of fact and it 
does not matter what the parties take it to be.*® Where the Judge charges the Jury on the 
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case, in which both classes of offences were being tried under S. 269 (3), as a whole, and directs 
them to give, and takes, a verdict on each charge including those triable with assessors, the trial 
is by Jury,®^ unless possibly, if, before passing final orders, he treats the verdict as their opi- 
nions and proceeds to judgment.®" It is within the competence of the Sessions Judge to take 
into consideration the entire evidence produced in the case in dealing with the charge triable 
by him with the aid of the assessors inspite of the fact that the evidence might have been 
disbelieved by the Jury who were dealing with the minor charge. So far as the case triable 
with the aid of assessors is concerned, the Sessions Judge is the sole Judge of (She facts and 
the opinion of the Jury does not count.®® That the accused has a right to claim the 
opinion of the Judge on the facts is illustrated by the decisions under the Code of 1861. Thus, 
in respect of a case trial by a Jury in a district from which Jury trial had been withdrown, 
it thus .held under the Code of 1861 that the trial must be quashed and the accused must be 
tried anew according to law, the reason being given as follows 'Where a trial is by Jury the 
decision on facts is exclusively in the hands of the Jury, but when it is with the assessors 
the decision is vested exclusively in the Judge, and in this case tried as aforesaid the accused 
had no decision from the Judge to which he was entitled."®® 

8* What Trials before a Court of Session shall be with the aid of Assessors. 

All trials under the Code of Criminal Procedure held before a Court of Session, in 
the absence of a Notification under S. 269 of the Code, must be with the aid of assessors. 
This form of trial was first introduced in Bengal by Reg. VI of 1832 (extended to Madras 
!)y Act VII of 1843) to aid European Judges, deficient in knowledge of native customs, habits 
and modes of thought. There is no analogy between assessors in civil cases in England and 
in criminal trials in India.'® The contrast between /na/ by Jury and trial with the aid of 
fissessors is that in the former the Juiy is the real tribunal but is aided by the Judge, and in 
certain matters is directed by the Judge, but in the latter the Judge is the sole tribunal aided by the 
assessors. The assessors take no part in the judgment whatever and they are not responsible for it 
and have nothing to do with it ; the Judge is ihe sole judge of law and fact and the responsibility 
of the decision rests only with him. Assessors do not like the Jury form a body, each acts and 
i^ives his opinion individually.^ ^ Under Act Vll of 1843, S. 42 and the Code of 1861, S, 
324, they were "members of the Court/' but the words were omitted in the subsequent Codes. 
But though assessors may not be members of the Court in the sense that they are not respon- 
sible for the judgment and sentence, they are members of the Court for adjudging evidence, for 
the tribunal consists in such matters of the Judge and the Jury, when the trial is by Jury, and 
the Judge and assessors when that mode of trial is adopted' In this sense the Sessions Court 
is composed of both, and if the Judge records evidence after discharging the assessors there is a 
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material irregularity vitiating the trial. Also, if the Judge makes a local inspection under S. 
539 B of the Code in the absence of the assessors the inspection note must be ruled out/ ^ 
There is no distinction, as to the procedure, between a trial by Jury and a trial with assessors, 
except as to summing up and the mode of taking the verdict and opinions, the departure of 
the ways is at the latter point The scheme of the Code shows that, it is less advantageous 
to be tried with assessors than by Jury. It is open to the Sessions Judge to add an alternative 
charge but it is not a proper exercise of discretion to withdraw a charge thought proved 
by the committing Magistrate and thus put the accused to a disadvantage by substituting 
another, so that he might be deprived of the right of trial by Jury^*^. Where there has been 
a commitment for the trial of charges, some of which are triable by a Sessions Judge with 
a Jury and others triable by a Magistrate, the fact that during the trial the charges which were 
triable by the Sessions Court are withdrawn is not a ground for setting aside the order of 
commitment and taking away the accused's right to a trial by Jury, without his consent ' L 
An objection taken under Sub^S. (2) of S. 536 renders the trial invalid as the accused has 
been deprived of a right or a valuable privilege which he may, up to the last moment, 
preserve : but if he has obtained the privilege in the converse case he will not take objection^*. 

Where on charges triable with assessors only, the facts indicate the possibility of a 
minor offence triable by Jury, it should be charged to enable objection to trial with the former 
being taken”®. 

As to the effect of a trial by Jury in a case triable with assessors, see Notes under the 
preceding heading. 

In the Burma Frontier Districts, any trial before the Court of Session save where the 
Local Government otherwise directs, may at the discretion of the presiding Judge be without 
Jury or assessors.— See Burma Reg. 1 of 1925, Sch. CL 1. 

9. Public Prosecutor,— His Appointment Powers and Duties. 

The definition of "Public Prosecutor" as given S. 4 (t) of the Code of Criminal 
Procedure is as follows : — 

Public Prosecutor’' means any person appointed under S. 492, and includes any 
person acting under the directions of a Public Prosecutor and any person conducting a 
prosecution on behalf of Her Majesty in any High Court in the exercise of its original 
criminal jurisdiction." 

S. 492 states : — 

"(1) The Governor-General in Council or the Local Government may appoint, 
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generally, or in any case, or for any specified class of cases in any local area one or more 
officers to be called Public Prosecutors. 

(2) The District Magistrate, or, subject to the control of the District Magistrate, the 
Sub-divisional Magistrate, may, in the absence of the Public Prosecutor, or where no Public 
Prosecutor has been appointed, appoint any other person, not being an officer of police below 
such rank as the Local Government may prescribe in this behalf, to be Public Prosecutor for 
the purpose of any case". 

Sub-S. (2), as it now stands, is the result of an amendment made by S. 133 of 
Act XVllI of 1923. Previous to the said amendment, the District Magistrate or the Sub-divi- 
sional Magistrate was empowered, under the circumstances, as stated, to appoint a person as 
Public Prosecutor for the purpose of conducting a case committed for trial to the Court of 
Session, and if the person so appointed was a Police officer, then that Police officer was not 
to be of a rank below that of Assistant District Superintendent. Now he is empowered to 
appoint a Public Prosecutor in any case and not merely in the Sessions Court only. A District 
Magistrate can now appoint the Court Inspector a Public Prosecutor and direct him to withdraw 
any case from the Court of a Magistrate, which he could not do before.''” 

There is no prosecutor in India in the English sense of one who prefers a bill before 
the Grand Jury and generally without whose appearance no bill can be found ; the prosecutor 
here is merely the person instituting proceedings by complaint or information over which, 
as a general rule, he has subsequently no control, and in which his concurrence is in no way 
necessary.'' ^ 

Court InsPECTOF< and SubJnspecTOR— The Court Inspector is not an official of the 
Court, but a Police officer deputed to conduct cases.* Under Government Notification the 
Court Inspectors and Sub-Inspectors are Public Prosecutors''*', But an officer of Police 
shall not be permitted to conduct the prosecution if he has taken any part in the investigation 
into the offence with respect to which the accused is being prosecuted ( S. 495 (4) ). 

Legal Remembrancer— The office of Legal Remembrancer can be traced to the 
creation of the post of 'Remembrancer of the Criminal Court,' on 6th April 1781 to supervise 
the criminal monthly returns when the administration of criminal justice was in the hands 
o»f the Nabob Nazim of Bengal. [See Reg. IX of 1793 S. 1 ; and Field's Introduction to 
Regulations ( 1875 ) P. 1401- The office of the Superintendent and Remembrancer of Legal 
Affairs was created by Reg. Vlil of 1816, S. 2, and abolished by Reg. XIII of 1829. 
It was* however, revived in 1844 or 1845 by an executive or administrative order.”* By 
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Notification dated 24th June 1886, the Legal Remembrancer of Bengal was appointed an 
e:v officio Public Prosecutor in all Mofussil cases before the Appellate Side of the High Courts* * 
He has been empowered also to appear in Calcutta cases by Notification dated 7th May 
1915*®. He cannot, however, appear and act for the Crown side*^. The Legal Remem- 
brancer, Bengal, is by executive order, also Judicial Secretary to Government**. 

Standing Counsel —The Standing Counsel is the Crown Prosecutor for Government 
in all criminal cases arising within the original jurisdiction of the High Court. He is authorised 
to conduct all the cases at the High Court Sessions, except in certain cases in which the 
Advocate-General is required to appear on behalf of Government, when he acts as the 
Advocate-Generars junior. He may also appear and conduct Government prosecutions before 
the Presidency Magistrates, the Government Solicitor furnishing him with the necessary 
briefs. He is also an ex^offino Public Prosecutor for the purposes of the Criminal Procedure 
Code, and amongst other matters, when directed by the Government to do so, presents 
appeals to the High Court from orders of acquittal or revision petitions against dismissal 
or discharge made by Presidency Magistrates. 

Appointment of Public Prosecutor —The Local Government may appoint a special 
Public Prosecutor in any case, in any local area, where there is already a general Public 
Prosecutor, for it can appoint more than one such officer for any local area. The District 
Magistrate, or subject to the control of the District Magistrate the Sub-divisional Magistrate, 
cannot appoint a Public Prosecutor generally for any local area ; but he can do so for the 
purposes of any case arising within his District or Sub-division, when there is no Public 
Prosecutor or when the Public Prosecutor could not be present. Where a Public Prosecutor 
had been appointed and the Local Government directed another officer to present an appeal, 
the latter was not competent to do so under S. 417 if he was not also appointed a Public 
Prosecutor under S. 492.® Where on the petition of the brother of a murdered man, the 
District Magistrate granted him permission to support the conviction in the appellate Court 
and he engaged a pleader for that purpose, it was held that order on the brother's petition 
did not constitute such pleader a Public Prosecutor under S. 492.^/^ A Public Prosecutor should 
have no personal interest in the case he conducts ; so a Magistrate, who in the first instance 
has tried the accused, should not be appointed Crown Prosecutor to conduct an inquiry 
subsequently directed in the same case.®^ A Public Prosecutor, therefore, derives his 
office from appointment by Government, District Magistrate or Sub-divisional Magistrate. 

A person conducting a prosecution cannot be considered a Public Prosecutor unless he 
is so appointed. No doubt, the definition of ''Public Prosecutor" includes any person acting 
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under the dirasions of a Public Prosecutor. But it means simply this, that when a Public 
Prosecutor is in charge of a case and he directs a person to do some acts in connection with 
that case, his acts are to be considered as the acts of the Public Prosecutor. S, 493 Cr. P. C. 
says that "if any private person instructs a pleader to prosecute in any Court any person it> 
any such case (i, e, a case of which the Public Prosecutor has charge), the Public Prosecutor 
shall conduct the prosecution, and the pleader so instructed shall act therein, under his 
directions." Thus the conduct of a Crown case is vested in the Public Prosecutor, and 
the private pleader is subordinate to him, and may instruct and assist him ; the pleader's right 
is subordinate to that of the Crown, and when there is conflict between the private prosecutor 
and the Public Prosecutor in any matter (such as a case of transfer), the right of the latter 
as representing the Crown should prevail’*. If they do not work in harmony, the private 
Counsel may retire or the Public Prosecutor may take the sole conduct of it. * ® Where the 
service of the Counsel has once been accepted, his assistance is not excluded in summing 
up the case for the prosecution or in giving the reply**. S. 495 of the Code and S, 145 (2) 
of the Railway Act IX if 1890 do not affect S. 493 ; the Public Prosecutor has the 
charge of the prosecution and the Railway pleader must act under his direction*®. The 
word act' at the end of S. 493 does not mean something other than examining or cross- 
examining witnesses or addressing the Court and is not used in any technical sense in 
distinction to the words "appear and plead" in the opening part of the Section*®. But 
where a Public Prosecutor is not in charge of the case, a person, conducting a prosecution 
with the permission of the Magistrate inquiring into or trying that case, does not occupy the 
position of a Public Prosecutor and he cannot exercise the power conferred by S. 494 of the 
Code to withdraw from the prosecution. Under S. 495 (2) Cr. P. C. only the Advocate- 
General, Standing Counsel, Government Solicitor, Public Prosecutor or other officer generally or 
specially empowered by the Local Government to conduct a prosecution shall have the power 
to withdraw from the prosecution.*^ Thus a private Counsel*®, a Police officer not 
permitted to conduct the prosecution ** or an Assistant Police Prosecutor not specially 
authorised*®* cannot do so. A Court Inspector, not appointed to conduct a prosecution 
and who took no part in conducting it (the prosecution being conducted by a private Vakil 
with permission), could not withdraw the case, under S. 495, under the District Magistrate's 
order.* ®* Otherwise, the private prosecutor has substantially the same rights as the Crown.* ®* 


92. JamunzL v. Rudra (1919) 4 P. L. J. 656 ; 20 
Cr. L. J. 648 : 52 I. C. 424 (Citing Burdett v. 

• Abbot (1811) 4 East 154, 162]. 

93. In re Narayan (1874) 1 1 B. H. C. R. 102. 

94. Ibid, 103. 

95. Sheikh Makbul (1925) 27 Cr. L. J. 313 : A. 1. 

R. 1926 P. 755 : 92 I. C. 697. 

96. Vaz 1930 M. W. N. 769. 

97. Nga Maung Gyi v. Nga Lu Gale (1908) lO 
Cr. L. J. 14 (Bur) [dissenting from Nga Aung 
Nyun 2 L. B. R. 165) ; Lakshmana v. Keeian 
(1910) 11 Cr. L J. 722 (M.) ; 8 1. C. 867. 


98. Nga Maung Gyi v. Nga Lu Gale (1908) 10 Cr. 
L. J. 14 (Bor). 

99. Chockanada v. Salambura (1909) 10 Cr. L. J. 
501 (M.) : 4 I. C. 132. 

100. Kabul (1933) A. I. R. 1933 S. 345 : 27 S. L. R 
331 : 147 1. C. 131. 

101. Ram Govind v. Lallu (1923) 46 A. 88 : 21 A. 
L. J. 855 ; 25 Cr. L. J. 970 : A. I. B,. 1924 A. 
203 ; 81 I. C. 618. 

102. Ramchandra (1895) Rat. 776. 



102 


TRIAL BY JURY AMD MISDIRECTION 


{Pt. II 


There is, however, nothing in S. 495 which shows that the prosecution cannot be taken 
out of the hands of the pleader conducting the prosecution and assigned to some other person 
who is not the Public Prosecutor.^ The permission under S. 495 (1 ) should not be given 
indiscriminately ; in trial for grave offences, it is the duty of the District Magistrate and 
not of a private individual to see that the Crown case is properly conducted ; merely because 
the accused was an influential man and it was alleged that the Crown case was being mis- 
handled and the petitioner offered to conduct the case, it is no reason for granting the permis- 
sion. Excise officers are not included in the expression of ''Officer of Police" in 
S. 495(4).'"^'^ 

Powers of Public Prosecutor—S. 493 of the Code states as follows —'The Public 
Prosecutor may appear and plead without any written authority before any Court in which 
any case of which he has charge is under inquiry, trial or appeal, and if any private person 
instructs a pleader to prosecute in any Court any person in any such case, the Public Prosecutor 
shall conduct the prosecution and the pleader so instructed shall act therein, under 
his directions". 

The Criminal Procedure Code does not recognise a private prosecutor, who is a 
complainant, as a party to the case. Ordinarily the only persons who are recognised by the 
Code as parties to a criminal case are the persons who have the right to be heard, i. e., 
persons who have the right to control the proceedings Tliese are the Crown, the accused, 
and the parties engaged in conducting certain proceedings of a qu(m civil nature which 
should be treated as criminal cases within the meaning of the Code^^-’^L All offences affect 
the public as well as the individual injured, and in all prosecutions the Crown is the prosecutor. 
The term 'party' in its technical sense finds no place in the Criminal Procedure Code. 
Every case is conducted by the Public Prosecutor, and if any private person instructs a pleader 
to prosecute, that pleader acts under the directions of the Public Prosecutor. The proceeding 
is always treated as a proceeding between the Crown and the accused. l~he Crown either 
proceeds itself, or lends the sanction of its name. The offence is dealt with as an invasion 
of the public peace, and not a mere contention between the complainant and the accused. 
There is only one instance where criminal proceeding is deemed purely a proceeding 
between the prosecutor and the accused, and this exception was made for a special purpose 
and required the intervention of the Legislature to make it law — Viz., the Explanation to S. 33 
of the Evidence Act'”L The Crown is in theory the prosecutor of all offences ^ and 
a party to all criminal irials^^®. The Crown can also refrain from instituting a prosecution; 
the discretion to do so is inherent in the authority having power to prosecute and no law 
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prevents him from determining and stating how it will be exercised in a particular contingency^ ^ 
Thus a Government Notification of immunity to bribers tor giving evidence was held 
legaF^T The Public Prosecutor is the representative of the Crown Prosecution is 
not private in India^^'h Incognizable cases conducted by the Public Prosecutor, the private 
prosecutor has no controP^*. But when not so conducted, a private prosecutor may conduct 
the prosecution in a Magistrate's Court with the permission of the Magistrate^ In practice, 
the duty of conducting the prosecution is often left to the person aggrieved who pro hoc t)ice 
represents the Crown ^ ^ In serious cases the Public Prosecutor should conduct the prose- 
cution, the complainant's interest in them being smalP^^. 

Hence S. 270 Cr. P. C enacts that in every trial before a Court of Sessions the 
prosecution shall be conducted by a Public Prosecutor. 

The Public Prosecutor may appear and plead without written authority, but his rights 
are restricted to an inquiry, trial or appeal. S. 440 makes it discretional with a Court exercis- 
ing powers of revision to hear a party or his pleader, except in a case in which it is contem- 
plated to make an order to the prejudice of an accused person (S. 439 (2)). S. 493 applies 
to prosecutions and does not debar an application in revision by a private party* The 
Crown has a right to be heard by Counsel or pleader to support the prosecution in the 
original and appellate Courts, 

A Public Prosecutor should be allowed the utmost freedom in marshalling his evidence* 

It is the duty of the Court to administer justice according to law and not to deal with matters 
entirely within the discretion of the Crown or its officers, or to require the parties to act on 
extraneous grounds according to its own extra-judicial view as to the propriety of instituting 
complaints through personal motives, or as to the morality of the prosecution, e.g., of a 
receiver after using his evidence to convict the thief, and examination of the latter as witness 
to convict the former. What is legal the Judge may ascertain ; but whether the Crown is 
morally justified in calling a witness or prosecuting a person, is for the prosecution and not 
for him to decide* Government is the prosecutor in Sessions Courts and the complainant 
is merely a witness*"*- A Counsel instructed by a private person cannot conduct a 
prosecution on behalf of the Government in a trial before a Court of Session without 
being specially empowered by the District Magistrate ; such a person can attend and 
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watch the case on behalf of his client, but he cannot conduct the prosecution^ As to 
the position of a private pleader permitted to appear for the prosecution, see Notes under 
the preceding heading. 

A Public Prosecutor may withdraw from the prosecution. S. 494 Cr. P. Code states 

'"Any Public Prosecutor may, with the consent of the Court, in cases tried by Jury before 
the return of the verdict, and in other cases before the judgment is pronounced, withdraw from 
the prosecution of any person either generally or in respect of any one or more of the offences 
for which he is tried ; and upon such withdrawal, — 

(a) If it is made before a charge has been framed, the accused shall be discharged in 
respect of such offence or offences ; 

(b) if it is made after a charge has been framed, or when under this Code no charge 
is required, he shall be acquitted in respect of such offence or offences/' 

The Section has been amended in two respects by S. 134 of Act XVIII of 1923. 
Previously, only the Public Prosecutor appointed by the Government had such a power of 
withdrawal ; now any Public Prosecutor, including one appointed by the District or 
Sub^-divisional Magistrate may withdraw from the prosecution. Secondly, a Public Prosecutor 
can withdraw 'either generally or in respect of any one or more of the offences'' ; it was 
previously held that the Public Prosecutor, if he wanted to withdraw, must withdraw in respect 
of all the offences charged, that is to say he was not competent to withdraw only one of the 
charges. ’ A person committed to the Court of Session cannot be discharged under S. 
494, for a commitment presupposes the framing of charges. If a commitment be bad in 
law, it should be referred to the High Court so as to be quashed under S. 215, but if 
the prosecution be withdrawn there must be an acquittal. 

After the discharge of an accused approver under S. 494 he is competent to be a witness 
and his evidence is admissible against other accused persons. ^ ^ ^ The Court in which the 
prosecution is withdrawn under S. 494 should be careful in recording the order of discharge or 
acquittal resulting from it so that its proceedings should be complete, if it be necessary to 
examine the person so discharged or acquitted as a witness against others ; so when this had 
been omitted, it was held that the particular person could not be examined as a witness under 
a conditional pardon (S. 337) and his evidence was rejected as inadmissible.^ ^ ^ But in a later 
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case, it has been held that notwithstanding the omission to record a formal order of discharge, 
:he person ceased to be on trial as soon as the prosecution against him was withdrawn, and 
that being so he became a competent witness.^^ ^ In the absence of a formal withdrawal of 
the prosecution, the fact that the Public Prosecutor allowed the Vakil to conduct the prosecution 
iii what was practically a private complaint will not entitle the accused to be acquitted.^ 

S. 494 does not apply to proceedings under S. 107, or where the party is not directed 
ro appear at all. A withdrawal before service of summons was held legal. 

The Section does not contemplate the case of withdrawal by the Public Prosecutor 
aiier the conviction by the first Court and in the appellate stage of the Case. ^ '■ ^ 

The withdrawal must be with tcie consent or the: Court— S. 494, however 
does not expressly require the Court to give any reason for consenting to the withdrawal, nor 
there any provision which compels a Court to write a reasoned judgment establishing the 
propriety of the order of acquittal ; where no cjuestion of public justice appears to be involved, 
the High Court will not interfere except on a properly constituted appeal by the Local 
Government. The Crown is the prosecutor and the custodian of the public peace, and if it 
decides to let the offender go, no other aggrieved party can be heard to object on the ground 
that he has not taken his full toll of private vengeance*^ 'Fhe Rangoon hligh Court, while 
holding that it will not interfere with an order of acquittal in revision, was of opinion that a 
Sessions Judge acted wrongly in recording no reasons for gWing his consent to the 
withdrawal.’ The Calcutta High Court as also some other High Courts have, however, held 
that an order giving consent to a withdrawal under S. 494 is a judicial one, and should set out 
reasons so that the High Court on revision may be in a position to determine whether the lower 
Court has exercised its discretion properly, and where this was not done the High Court may 
set aside the order giving permission to withdraw.^ The lest is whether in giving consent for 
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withdrawal of prosecution the Court has been influenced by circumstances which ought not 
to have been considered. The belief by the Magistrate that the prosecution case is true does 
not necessarily affect a proceeding under S. 494. In a suitable case the Court may still give 
consent to the Public Prosecutor to withdraw, if it finds that there are good reasons for doing 
so ; consent is not to be given as a matter of course, neither is it to be unreasonably 
withheld.^ That the prosecution case is weak is not by itself sufficient to justify an with' 
drawal ; the Section does not intend to limit the materials, on which action may be taken, 
to matters appearing on the record only ; it contemplates action to be taken, more often than 
not, upon circumstances extraneous' to the record : inexpediency of a prosecution for reasons 
of State, necessity to drop the case on grounds of public policy, credible information having 
reached the Government as to the falsity of the evidence by which the prosecution is supported 
and other matters of that description.^ Before accepting the reasons given by the Public 
Prosecutor for the withdrawal, the Sessions Judge should examine the commitment record for 
himself.^ Withdrawal for the purpose of securing the accused as a witness is legal. 

The case may be withdrawn against one of several accused. In a recent Full 
Bench decision of the Calcutta High Court (flarihar Singh, (1936) 40 C. W. W. 876j 
it has been ?ield hg a inajorliy ( Derbyshire C. J., Panckridge, M. C. Chose and Bartley JJ.) 
that the Public Prosecutor may withdraw from the prosecution of any person under S. 494 
(a) Cr. P. C. for the purpose of obtaining his evidence against others placed on trial along 
with him and can do so e^en in a case in which S. 337 Cr. P. C. applies ; Mukerji J* hdd 
that the Court should not allow such withdrawal for obtaining the evidence where S. 337 
Cr. P. C. may be availed of. Also hdd p3r ni rjor it tj, that the person discharged under 
S. 494 (a) cannot be put back into the proceedings to be tried along with the co-accused 
but may be tried, if he is to be tried, in other proceedings on the same charge ; hdd per 
Mukerji J. that the withdrawal under S. 494 (a) is intended to be unconditional, and a revival 
of the proceedings against the person concerned in the view that his evidence has not been 
satisfactory, would be most improper and unseemly. although such course is not forbidden by 
any express provision in the Statute. 
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The reason that an accomplice materially helped the Police in exposing the operations 
of the gang is a good ground for withdiawing the case against him.^ * “ 

The Advocate General only can withdraw a prosecution without giving any reason and 
without the consent of the Court. * 

S. 493 says that the Public Prosecutor can appear and plead in a case of which he is 
in charge. Where, therefore, the Court permitted the prosecuting officer on a District 
Magistrate's order to withdraw a case, in which the complainant was given permission to 
conduct the prosecution and be responsible for its conclusion and in which the complainant 
iiad closed his evidence and the charge was framed, and in which the Inspector did not 
appear, and the accused was acquitted ; it was held that the order of acquittal was an 
improper one and should be set aside.^ *^ A withdrawal by a joint petition signed by a 
i’ublic Prosecutor appointed under S. 492 (1) and a private pleader not so appointed, is 
legaM^* 

Where a charge containing more heads than one is framed against the same person and 
when a conviction has been had on one or more of them, the complainant or the officer 
conducting the prosecution may, with the consent of the Court, withdraw the remaining 
charge or charges, or the Court of its own accord may stay the inquiry into, or trial of, such 
charge or charges (S. 240). The complainant may withdraw his complaint in a summons 
case with the permission of the Court (S. 248). He may control the prosecution indirectly 
by his absence (Ss. 247, 259) or by offering no evidence. 

Duties of a Public Prosecutor — A Public Prosecutor must endeavour to perform his 
duties with that calmness and impartiality wiiich should ever characterise a Public Prosecutor. 
I'he Counsel for the prosecution is to be assistant to the Court in the furtherance of justice, 
and not to act as Counsel for any particular person or party. He should not by his 
statement of the case aggravate the case against the prisoner, or keep back a witness 
because his evidence may weaken the case for the prosecution. His only object should 
be to aid the Court in discovering truth. A Public Prosecutor should avoid any proceed- 
ing likely to intimidate or unduly influence witnesses on either side. There should be 
on his part no unseemly eagerness for, or grasping at, conviction. The only legitimate 
object of a prosecution is to secure, not a conviction but, that justice be done. The 
prosecutor is not, therefore, free to choose how much evidence he will bring before the 
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Courts He is bound to produce all the evidence in his power directly bearing on the 
charge. \\. \% prima facie his duty, accordingly, to call those witnesses who prove their 
connection with the transactions in question and also must be able to give important 
information. The only thing which can relieve the prosecutor from calling such witnesses 
is the reasonable belief that, if called, they would not speak the truth. If such witnesses 
are not called without sufficient reason being shown (and the mere fact of their being 
summoned for the defence seems by no means necessarily a sufficient reason), the Court 
may properly draw an inference adverse to the prosecution. There is no correspond- 
ing inference against the accused. He is merely on the defensive, and owes no duty to 
anyone but himself. He is at liberty, as to the whole or any part of the case against him, to 
rely on the witnesses of the case for the prosecution, or to call witnesses or to meet the 
charge in any other way be chooses ; and no inference unfavourable to him can properly be 
drawn, because he takes one course rather than another. ^ A Full Bench of the Allahabad 
High Court has held that in a trial before a Court of Session or a High Court, the Public 
Prosecutor conducting the case for the Crown is not bound to call as a witness for the Crown 
or to put into the witness-box for the purpose of cross-examination any of the witnesses 
appearing in the calendar as witnesses for the Crown whose evidence is, in his opinion, un- 
necessary.^ ^ ^ In delivering the judgment of the Full Bench, Edge C. J. said .* ‘Mt is the duty 
of a Public Prosecutor to conduct the case for the Crown fairly. His object should be, not to 
obtain an unrighteous conviction, but, as representing the Crown, to see that justice is vindi- 
cated ; and in exercising his discretion as to the witnesses whom he should or should not 
call he should not refuse to call or put into the witness-box for cross-examination a truthful 
witness returned in the calendar as a witness for the Crown, merely because the evidence 
of such witness might in some respect be favourable to the defence. If a Public Prosecutor is 
of opinion that a witness is a false witness or his likely to give false testimony if put into the 
witness-box, he is not bound, in our opinion, to call that witness or to tender him for cross 
examination. In cases in which a prisoner is undefended in a Sessions trial, the presiding 
Judge should, in our opinion, look at the deposition of any witness appearing in the calendar 
as a witness for the Crown, and not chilled on behalf of the Crown or tendered for cross- 
examination, in order to ascertain whether he should not himself take action under S. 540 
Cr. P, C. All witnesses returned in the calendar as witnesses for the Crown are, whethei' 
they are called or not by the Crown, bound to be in attendance until the conclusion of the 
trial, unless they are released from attendance by order of the Court ; and before releasing 
them from attendance, the Court should satisfy itself that their evidence will not be required 
either by the prosecution or the defence. We have used the term "Public Prosecutor" in the 
sense as it is defined in the Code". The prosecution is not bound to tender a witness, exam- 
ined before the loA^er Court bjt upon whom the prosecution cannot put reliance, for cross- 
examination or do more than have him present in Court for the accused to call him or not 
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as they may think fit and the Court may call a witness when there is a matter necessitating 
enquiry or there is a question to be cleared up, and the witness proposed to be called is one 
upon whose testimony the Court could place confidence ; but the Court should not call any 
witness on whose evidence it could not place reliance, at any rate in a case in which the 
prisoner is defended by Counsel.^ ^ The purpose of a criminal trial is not to support, at all 
costs, a theory, but to investigate the offence and to determine the guilt or innocence of the 
accused, and the duty of a Public Prosecutor is to represent not the Police but the Crown and 
this duty should be discharged by him fairly and fearlessly, and with a full sense of the res- 
ponsibility that attaches to his position ; the guilt or innocence of the accused is to be deter-- 
mined by the tribunals appointed by law and not according to the tests of any one else, and 
it is undoubtedly the duty of a Public Prosecutor in a capital case to have placed 
before the trial Court the testimony of all available eye^witnesses.^ '^® Blackburn J. 
observed — "It has always hitherto been the supposition in the administration of criminal 
justice, as a rule, that the prosecuting Counsel was in a kind of judicial position ; 
(hat while he was there to conduct his case he was to do it at his discretion, but with a 
feeling of responsibility — not as if trying to obtain a verdict, but to assist the Judge in fairly 
putting the case before the Jury and nothing more". It is the duty of the prosecution to place 
before the Court the complete truth, and not to suppress parts favourable to the accused. 

It is the duly of the Public Prosecutor to disclose to the defence the existence of any 
fact that may help the accused in his defence.^ If the Public Prosecutor knows 
of a witness who favours the accused it is his duty to call the witnerss himself or to see that 
the defence is supplied with the name of the witness and given an opportunity of calling hirn.^^^ 
The prosecuting Inspector or Government Pleader in the trial Court, and the trial Judge, 
do not, any of them, discharge their duties, if they are merely content with getting recorded and 
recording such evidence as the Police may put before the Court. It is the duty of all of them 
to apply some intelligence, all the intelligence they can, to the problems that arise in the case 
and towards securing all possible evidence on material facts. They must examine the motives 
and relations between the parties and insist upon their actions, where those actions are material, 
being disclose:!.^ A Public Prosecutor should not show any animosity or pertinacity.^'"' ^ He 
should point out glaring discrepancies between evidence on trial and that before the committing 
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officer.**® He should not indirectly suggest to a prosecuting witness an explanation of an 
inconsistent statement.*®* He should not threaten or intimidate the accused or his pleader.*®' 
He is not to have an unseemly eagerness for grasping at conviction.* ® * The Court is entitled 
to call upon the parties to a case to make full and true disclosure of all the facts, within their 
knowledge, which have a bearing on the question to be determined, and to visit with punish- 
ment any attempt to evade the duty cast upon them. In a criminal case the Crown or the 
Local Government occupies no higher position than that of a litigant and cannot claim any 
privilege which is denied to a private prosecution, unless there is a special legislative 
authority for it. Where the allegation was that the approvers though nominally in 
jail were really in police custody ; Ihdd, that it is the duty of the Local Government 
to supply through the Public Prosecutor or Government Advocate the necessary infor- 
mation asked for by the Couit regarding the custody of the approvers.*®* The 
prosecution in cocaine, as in other cases, is to be conducted fairly so as to give no cause for 
complaint.*®" 

It is the duty of a pleader to assist the Court in the attainment of justice, whether 
he be appearing for the prosecution or the defence ; and when he finds that the Court 
is not complying with the provisions of S. 360 Ci . P. C, it is his duty to draw the Court's 
attention to the fact. * ® * 
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CHAPTER n. 


• B* Commencement of Proceedings — Ss. 271-273 Cr. P- C- 

S. 271. (1) When the Court is ready to commence the trial, the accused shall appear or be brought before it, 
rind the charge shall be read out in Court and explained to him, and he shall be asked whether he is guilty of the offence 
charged or claims to be tried. 

(2) If the accused pleads guilty, the plea shall be recorded, and he may be convicted thereon. 

S. 272. If thj accused refuses to, or dv^es not, plead, or if he claims to be tried, the Court shall proceed to 
choose jurors or assessors as hereinafter directed and to fry the case : 

Provided that, subject to the right of objection hereinafter mentioned, the same jury may try, or the same 
assessors may aid in the trial of, as many accused persons successively as the Court thinks fit. 

S. 273. (I) In trials before the High Court, when it appears to the High Court, at any time before the 
commencement of the trial of the person charged, that any charge or any portion thereof is clearly unsustainable, the 
.hiJge may make on the charge an entry to that effect. 

•(2) Such entry shall have the effect of staying proceedings upon the charge or portion of the charge, as 
}u‘ case may be. 


List of Headings 

1. Com n^ncement of proceedings in the Court of Session or High Court. 

2. Preliminary object! ens to proceeding with the trial. 

3. Postponement or transfer of trial on the ground of local feeling. 

4. Reading out and explaining the charge to the accused. 

5. Taking accused's plea. 

6. Plea of quilty. 

7. Conviction on a plea of guilty. 

8. When the accused does not plead or refuses to plead or claims to be tried. — Pleas. — (S. 272) . . 

9. When jurors or assessors are to be chosen (S. 272). 

10. Trial by same Jury or assessors of several cases in succession. — Cross-cases. — (Proviso to S. 272). 

1 1. Staying proceedings upon a charge or portion of a charge (S. 273). 


COMMENTARY 

1. Commencement of Proceedings in the Court of Session, or Higli Court. — 

These proceedings arise from the commitments made to the said Courts by Magis- 
'"ates under S. 213 or by Civil or Revenue Courts under S. 478 Cr. Code; The law 
ontemplates two proceedings in connection with offences triable by Court of Session or 
' ligh Court : First, a preliminary proceeding, the object of which is to inquire whether the 
• Caused is to be charged or discharged and if the accused is charged then to frame the charge 
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or charges. No plea of the accused on the charge is taken but he is simply committed for 
trial to the Court of Session or High Court. If the commitment be- not, in the meantime 
quashed by the High Court under S. 2 1 5 on a point of law, then the second proceeding 
begins, the object of which is to find out whether the accused is to be convicted or 
acqutittcd.^ 

Public notice is given by the Sessions Judge of the dates on which he will hold the 
periodical Sessions respectively. At each periodical Sessions, all persons awaiting trial shall be 
brought before the Judge in open Court ; and if the Government Prosecutor is not prepared 
to go to trial in any particular case, he should be required to show cause, properly supported, 
why the accused should not be acquitted and released, the accused himself being also heard 
in answer to such cause shown. The Sessions Judge is not authorised to postpone, to a 
subsequent Session, cases of which he has received notice before commencement of the 
Session next ensuing, on the ground that the days which he has assigned for that particular 
Session have been filled up. 1 he number of days devoted to Sessions duties must depend 
upon the number of cases committed in due time. AH commitments of which he receives 
timely notice before the commencenent of the Session should be disposed of at that 
Session, unless of course, there is some good reason for postponement in a particular 
instance,* 

The proceedings commence when the Judge has taken his seat on the bench, the case is 
called on, the accused enters the dock, and the representatives of the prosecution and for the 
defence, if the accused be defended, are present in Court for the hearing of the case.*' The 
first step in the proceeding, unless any preliminvary objection is taken, is the reading out of the 
charge or charges and explaining them to the accused. 

The hearing of the case commences with the reading out of the chargesL but this is not 
the commencement of the 'triar. S. 268 says that all trials before a Court of Session shall 
be either by Jury, or with the aid of assessors. So the 'triaK actually commences when the 
jurors or assessors have been chosen ( See S. 286 ). The 'trial' does not begin with the 
reading of the charge as the assessors or the jurors are chosen under S. 272, only if 
the accused does not plead to the charge or claims to be tried."’ Unless the accused 
person claims to be tried ( S. 272 ) there need not be any trial either by the Jury or with the 
aid of assessors ; the Judge may dispose of the case himself (S. 271 (2)).'’" After the Jurors 
and assessors are chosen, the Court shall proceed to try the case. The proceedings that 
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take place before the actual trial correspond to the 'arraignment' in English Law. Arraign- 
ment is not a part of the trial. ' An "arraignment" takes place before the Jury is sworn and 
consists of three parts : (1) the calling the prisoner to the bar by name ; (2) the reading 

over the indictment to him ; and (3) the asking him whether he is guilty or not. 

The prisoner must not be brought up in chains. If brought in chains, the Judge may 
direct their removal, unless satisfied that they are necessary by reason of his violence. "Every 
person at the time of his arraignment ought to be used with all the humanity and gentleness 
which is consistent with the nature of the thing, and under no other terror or uneasiness than 
what proceeds from a sense of his guilt and the misfortune of his present circumstances, and 
therefore ought not to be brought to the bar in a contumelious manner."* The calling the 
party to hold up his hand at the bar is no more but for the special notice that the party is the 
man required or called for or called on.® It is no essential part of any trial that the prisoner 
should hold up his hand at the bar ; there is no record of it made when it is done ; the 
only use is to show the Court who the prisoner is and when that is apparent the Court often 
proceeds against him though he refuses to hold up his hand at the bar. Therefore, the 
omission of that ceremony is nojegal exception.^ ® 

2. Preliminary objections to proceeding with the Trial. — 

It has been held that objections to the jurisdiction of the Court to try the case, as for 
instance where the Magistrate had no power to commit, should be raised before the plea is 
taken.^^ So an objection, on retrial, to non-prosecution for other offences charged on the 
first trial objection to the joint-trial; objection to validity of the sanction^ and soon. 
In deciding such objections the following provisions of the Code should be taken into 
consideration : — 


S. 531 — No finding, sentence or order (as an order of commitment) of a criminal Court 
shall be set aside merely on the ground that the inquiry (such as a preliminary inquiry into a 
case triable by a Court of Session), trial or other proceeding, in the course of which it was 
arrived at or passed, took place in a wrong Sessions Division, District. Sub-division or other 
local area, unless it appears that such error has, in fact, occasioned a failure of justice. 

S-532 ~-'(l) If any Magistrate or other authority purporting to exercise powers duly 
conferred, which were not so conferred, commits an accused person for trial before a Court 
of Session or High Court, the Court to which the conimitrnent is made, may, after perusal 
of the proceedings, accept the commitment, if it considers that the accused has not been 
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injured thereby, unless during the inquiry and before the order of commitment, objection was 
made on behalf either of the accused or of the prosecution to the jurisdiction of such 
Magistrate or other authority. 

(2) If such Court considers that the accused was injured, or if such objection was so 
made, it shall quash the commitment and direct a fresh inquiry by a competent Magistrate. 

S. 215 — A commitment once made under S. 213 by a competent Magistrate or by a 
Civil or Revenue Court under S. 478, can be quashed by the High Court only, and only on a 
point of law. 

As to joinder of charges against the same person, see S. 235, and the joinder of several 
persons in one trial, see S. 239. Under the Privy Council ruling in Svbrah'numia v- 

Q E. 28 I. A. 257 ; 25 M. 61 misjoinder of charges or parties in one trial against the express 
provisions of the law is illegal and cannot be cured by S. 537 Cr. P. C ; nor could such 
illegal procedure be amended by arranging afterwards what might or might not have been 
properly submitted to the Jury ; to allow this would be to leave to the Court the functions 
of the Jury, and the accused would never have really been tried at all upon the charge 
arranged afterwards by the Court. But a commitment made on a misjoinder of charges or 
offences which should be tried separately, or in respect of persons contrary to S. 239, does 
not affect the validity of the proceedings in the 'inquiry', as the judgment of the Privy Council 
refers only to a trial. A Sessions Judge, therefore, in such a case is competent to hold separate 
trials and he should doso.^ '^ He has power under S. 233 to order separate trials for 
distinct offences, ^ A Sessions Judge has no power to quash a commitment under S. 532, 
on the ground of illegality of joint trial or want of sanction, the proper procedure being to 
make a reference under S. 215 to the High Court for quashing the commitment.^ He 
has no power to withdraw a case, on the ground that there is an absence of evidence 
to warrant a commitment, a power especially confered on the High Court only under 

S. 215.'' 


3. Postponement or Transifer of Trial on the ground of local feeling. — 

Where in a murder committed in Newcastle-upon-Tyne which had created great 
excitement, several journals down to the time of the Assizes had published paragraphs implying 
or tending to show the guilt of the accused person and it appeared that the jurrors at such 
Assizes were chosen within 15 miles round Newcastle where such papers chiefly circulated, 
but that at the Summer Assizes they would be taken from the more distant parts of the country 
(the indictment had been reiTioved from the country of the town of Newcastle, grand iury 
of which had found it, into the county of Northumberland), Alderson and Parke BB. post- 
poned the trial until the following Assizes, the latter being chiefly moved by the prospect of the 
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trial being 'before persons living in the midst of this excitement' and saying,— "The publication 
of the evidence given before the Coroner was in itself highly improper and might have been 
made the ground of indictment against the publisher". Alderson B. said — "1 yield to the peculiar 
circumstances of the case wishing it to be understood that 1 am by no means disposed to 
encourage a precedent of this sort.** — Roscoe. 1928 Edn. P. 259. 

The case of “ was transfered from Hughli to Burdwan as it had been 

[vvice tried at Hughli, it being said that such transfer would be more satisfactory to the learned 
Judge whose summing up was criticised. In E. v. NobcH/opal Bose'-'^. an application for 
transfer was made at the instance or the Crown on the ground supported by an affidavit of 
the District Magistrate that the case was causing considerable excitement in the District, that 
I'ne prosecutor and one of the accused were persons of influence in the locality ; and that 
most of the inhabitants of the District had their sympathies enlisted on one side or the 
otner. It was held by Garth C. J. that in dealing with such application it should be borne in 
mind that in the first place there is the right to challenge any of the jurymen who are known to 
ijc partisans of either party, if there is any real ground for supposing that they are likely to be 
unduly biassed ; then the Judge may, if he pleases, disregard the verdict of the Jury altogether ; 
.and lastly there is the High Court as a last resource in case of any miscarriage of justice- He 
further observed that there is, therefore, le.ss reason here than there might be in England for 
iiansferring a case for trial to another District upon the ground tha' an impartial Jury is 
r-ot likely to be obtained. This case, however, was distinguished in a later case. In that case 
ivvo such officers as the District Magistrate and the Sessions Judge emphatically expressed the 
I 'clief, chat it would be next to impossible to obtain a fair and impartial trial if the case be heard 
uefore a Jury chosen from a particular District : it was- lu^ld that the mere expression of 
. i;;h belief, quite apart from the foundation thereof, must shake the confidence of the 
r-orties interested and of the public in the fairness and impartiality of the particular Jury to 
sry the case ; that an order for transfer was expedient for the ends of justice under s. 526 cl. (c) 

of the Cr. P. Code ; and that the importance of securing the confidence of the parties in the 

i 'irness and impartiality of the tribunal is next only to the importance of securing a fair and 
impartial tribunal. It was also said, -"The Jury in a case triable by a Jury constitute a part 
-■nd an important part of the tribunal. It is not quite reasonable to say, where doubt is 

■ litertained as to the fairness and impartiality of the Jury, that the trial should nevertheless go 

I efore such a Jury, because an erroneous verdict may in the end be set right by the 

! ligh Court. The case was accordingly transferred from Burdwan to 24 Parganas.-* 

4. Reading out and explaining the charge to the accused. — 

The first step after the accused enters the dock is the reading out in Court the 

■ large and explaining it to the accused (S.27I). The charge relating to previous conviction 
must not be read out nor the accused be asked to plead thereto, at that stage (See S. 310). 

- charge may be defined to be a written document containing the description of the 

! 3. Bolam ( 1 839) 2 Moo, C. R. 192. See also Joliffe 

(1791) 4 T. R. 290. 

1 Dhunno Kazi (1981) 8 C. 121 : 10 C. L.R. 151. 
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offence, which the Court, either irt an inquiry or a trial of a warrant case, finds prirna 
fmie proved by the evidence before it to have been committed by the accused 
so as to require him to defend himself.^ ^ The forms in which charges are to be 
drawn up are detailed in SS. 221 '223 of the Code, and Schedule V No. XXVIll 

prescribes various forms of charges, classifying them under (I) charge with one head, (11) 
charges with two or more heads and (111) charge for theft after previous conviction. Each 
charge consists of three parts : the commencement, the statement and the conclusion. The 
definition of the charge, as given in S. 4 (c), includes any head of charge when it contains 
more heads than one. The framers of the Code used the term "charge" throughout the 
Code as the statement of a specific offence and not as indicating the entire series of offences 
of which a prisoner is accused.- ^ One count charging each specific offence and describing 
it with a reasonable degree of certainty is sufficient.^ The fact that the charge is made 
is equivalent to a statement that every legal condition required by law to constitute the 

offence charged was fulfilled in the particular case (S. 221(5)). In the Presidency towns 

the charge shall be written in English ; elsewhere it shall be written either in English or in 

the language of the Court ( S. 221 (6)). No error in stating either the offence or the 
particulars required to be stated in the charge, and no omission to state the offence or those 
particulars, shall be regarded at any stage of the case as material, unless the accused was, 
in fact, misled by such error or omission, and it has occasioned a failure of justice (S. 225). 

When any person is committed for trial without a charge or with an imperfect or 
or erroneous charge, the Court or, in the case of a High Court, the Clerk of the Crown, may 
frame a charge, or add to, or otherwise alter the charge as the case may be ( S. 226 ). The 
Court may also alter any charge at any time before the verdict of the Jury is returned, or the 
opinions of the assessors are expressed, every such alteration being read and explained to the 
accused ( S. 227 ) ; and may either proceed with the trial ( S. 228 ), or direct a new trial, 
or adjourn the trial for such period as may be necessary ( S. 229 ). But whenever a charge 
is altered after the commencent of the trial, the prosecution and the accused shall be allowed 
to recall or resummon, and examine, with reference to such actual charge, any witness who 
may have been examined ( S. 23 1 ). 

It should be quite clear from the record of a Sessions trial, what was the charge that 
was read over to the accused under S. 271. In atrial by a Court of Session the actual 
charge-sheet, to which the acused is called upon to plead, is a very important document, it 
should be drawn up and considered with extreme care and caution, so that the accused 
may have no doubt whatever as to the offences to which he is called upon to answer, and the 
Judge of the appellate Court may have no doubt also upon the matter. Every addition or 
alteration made to the charge has to be read over and explained to the accused.*^ ^ 

The provisions of S. 271 et seq should be read subject to S. 310, which enacts that 
the charge relating to previous conviction shall not be read out in Court and the accused shai! 

. Jagdeo Parshad (1920) 18 A. L. J. 442 : 21 
L. J. 410 : 57 1. C. 58. 
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not be asked to plead thereto, nor shall the same be .referred to by the prosecution, or any* 
evidence adduced thereon unless and until the Jury have delivered their verdicts or the opinions 
of the assessors have been recorded on the charge of the subsequent offence. 

The charge must be explained to the accused. A plea of guilty on a charge of murder 
was not accepted because the charge was not properly explained to the accused. When 
arraigning an accused and before receiving his plea, the Court should be careful to ensure 
the explanation of the charge in a manner sufficiently explicit to enable the accused to 
understand thoroughly the nature of the charge to which he is called upon to plead.-® In 
all the above cases the convictions were set aside and retrials ordered though the accused 
pleaded guilty to the charge. Especially in cases of trial for life, the charge of murder should 
be carefully explained.' ^ It should appear on the face of the proceedings that the charge 
has been duly read and explained to the accused.^* in this country it is dangerous to assume 
that a prisoner understands what are the ingredients of the offence under S. 302 1- P. C., 
and what are the matters which might reduce the act committed to an offence under S. 304 
L P. C.“ ® Where the facts are complicated, it is the duty of the Judge, even though Counsel 
may be engaged, to clear the grourid and to be quite sure that each accused or his Counsel 
clearly understands what case he has to meet.^® 

Omission to read and explain an added charge as required by S. 227 is an error or 
irregularity which does not prejudice the accused when the prisoner is defended by a 
conipetent Counsel who was asked whether he wished for a new trial and declined it,'*^ or 
where the accused pleaded guilty advisedly.’*' 

5. Taking accused's Plea. — 

After the charge is read out and explained to the accused, he shall be asked whether 
he is guilty of the offence charged, or claims to be tried (S. 271). SS. 271 and 272 contain 
all that is necessary as to pleading, and there is no need to supplement their contents by a 
reference to any other system of iudicature ; the plea of 'Not guilty' is one not recognised 
by the Code of Criminal Procedure, and it is not open to the accused to make any answer 
to an indictment except 'Guilty' or a claim to be tried ; and S. 403 has nothing to do with 
pleading, but is in terms of a limitation on the jurisdiction of the Court, and a defence under 
that Section may be set up at any time before verdict in any form.'*** When the accused 
was not asked what his plea or defence was, and it was not recorded, the conviction is bad.** ‘ 
The plea should be taken not in the alternative, but separately as to each head of the 
charge. ***** An accused should plead himself and not by Counsel or pleader.**® No pleader 
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■can be called upon to plead for him 'Guilty' or 'Not guilry/ and it is improper to act on such 
plea.®^ The Court has not, at the time of recording a plea, to determine the truth or falsity 
•of the statements accompanying a plea, but only to take them as explanatory of the plea. 
The whole and not a part of a prisoner's statements must be taken in order to his conviction/^ ^ 


6. Plea of Guilty, - 

To amount to a plea of guilty there must be a distinct admission of every fact constituting 
;the offence/^ ^ When a plea of guilty is based on a mistake of law, or where a person says 
that he did certain acts without knowing that they constituted an offence and so really asserted 
innocence though using the term guilty, this plea should not be accepted as a plea of guilty ; 
where a plea of guilty should not have been recorded, a retrial should be ordered.*^" When 
-a long rambling statement is made, more or less admitting guilt, a plea of not guilty ought to 
be entered.'^ ^ A so-called plea of guilty is sometimes an admission only of the facts alleged, 
and not of the offence charged, as when such facts in law do not constitute the offence.^ ^ 
An accused person does not plead to a Section of a criminal statute, he pleads guilty or not 
guilty to the facts alleged to disclose an offence ; the plea of guilty therefore amounts to an 
admission of the facts alleged against him and is not an admission of guilt. In capital 
cases, where there is any doubt as to whether an licensed person fully understands the 
meaning and effect of a plea of guilty, it is advisable for the Court to take evidence, and not 
to convict solely on the plea of the accused.’* When a Judge refuses a plea of guilty, one 
■of not guilty should be entered.'^® The Judge must record the plea, and the statements accorn- 
panying it should be recorded in the exact words used.'*‘" It is not necessary that the state- 
ment of the accused made in a foreign language should be taken down in the words of that 
language ; the language in which it is conveyed to the Court by the interpreter is the language 
in which it should be recorded.’* ' The Judge should satisfy himself from the oral statement 
of the accused that his plea of guilty was voluntary ; and for this purpose he may ask the 
accused questions, The accused may be questioned either under S. 342 or S. 364 .'*® A 
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plea of guilty under S. 271 (2) is not a confession such is dealt with in the Evidence Act in; 
respect of relevancy or irrelevancy. It is a statement which, if accepted by the Court, 
amounts to a waiver, on the part of the accused, of trial, in which alone a confession might be 
utilised in evidence. Where the accused pleads not guilty and jurors are selected and his 
statement does not amount to a plea of guilty, the trial should proceed in the usual way/'^^' 
After a prisoner has been given into the charge of the Jury a verdict must be taken. 

The following cases will illustrate the principles notfed above : — 

The prisoner was charged under SS, 302 and 304 1. P. C. for killing his wife. He 
pleaded guilty to the second charge and in course of his statements he confessed that he did not 
suspect his wife's fidelity ; that he left home on business ; that on his return what he saw 
convinced him of his wife's infidelity ; and that maddened at the sight, he killed both 
her and her paramour. Tht Sessions Judge sentenced him to 10 years' rigorous imprisonment 
! relieving ( without any evidence ) that the prisoner suspected his wife's fidelity from before.. 
IJehi, that the prisoner's statement should be taken in its entirety, that the case is one which 
ought to be treated with humanity, his act being the result of most grave and sudden provo- 
cation, and that a sentence of 1 year's rigorous imprisonment is sufficient. 

The prisoner pleaded guilty to a charge under S. 302 1. P. C. for killing his wife. His 
plea was accompanied by a statement which, in its general effect, was that although he did 
strike his wife on the neck with a dao, he never intended to kill her ; that having had a 
dispute with his wife as to the amount of money expended by him on his son^s marriage, he 
seized a dao, and struck her, but that he did not cut her throat after striking her ; that they 
were both old people and had been married long, and had always lived on good terms, and 
It was not likely that he should have intended to kill her. The Sessions Judge accepted it as 
3. plea of guilty and sentenced him to death. Held that the Judge was bound to accept the 
statement of the accused as a whole, if it was taken as a confession at all. The conviction was 
set aside and a new trial ordered.’*^ ^ 

After the accused had pleaded not guilty jurors were selected and owing to the 
absence of prosecution witnesses the trial was adjourned ; but subsequently the Public 
Prosecutor did not examine any witness and only one witness who was said to be a very 
important witness for the defence was examined. The Judge then heard the pleaders and 
addressed a charge to the Jury which was recorded as follows ; "T he evidence against the 
accused was so overwhelmingly strong that 1 had no hesitation in accepting his full state- 
ment of the facts given by the accused in this Court * * Though the evidence does not 
lustify any reduction of the offence from murder to culpable homicide, still the Court would 
be inclined to be lenient to a man who is so wretched a cripple as we see the accused 
to be. It is impossible to say what real troubles he may have had to put up with." Held 
that the accused's statement did not amount to a plea of guilty, and therefore the accused 

^9. Shyama Charan (1934) 35 Cr. L. J. 1322 : A, 51, Hancock (1931) 23 Cr. A. R. 16. 
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was not convicted on his own plea nor legally tried on the evidence ; that the trial 
should proceed in the usual way ; and that the verdict of the Jury ought to be taken upon the 
evidence and not upon the Judge’s view of the strength of the evidence.®^ 

The prisoner having admitted before the Court of Sessions that he had killed his wife, 
no assessors were empanelled. At the end, however, of his confession, he pleaded that he 
was not in his right mind at the time. The Sessions Judge convicted him of murder. H(dd, 
that the accused has not been tried according to law ; that the prisoner admitted that he had 
killed his wife, but pleaded that he was not in his right mind at the time ; that the plea was in 
effect one of not guilty ; that the proceeding should be quashed and a new trial ordered.®® 

The prisoner pleaded guilty to a charge under S. 211 I. P. C. but went on to say 
that he did not commit the offence with which he was charged. Held, that the plea was really 
one of not guilty.®® 

When the accused admitted throughout that he beat his wife and that she died, but it 
appeared open to question whether he admitted the existence of any connection between the 
beating and the death, or of any intention to cause such bodily injury as was likely to cause 
death, it was held that the conviction on the plea of guilty of culpable homicide not amount- 
ing to murder could not be sustained.® ' 

Where there is a clear prima facie case of murder, a Sessions Judge cannot legally, 
without trying fhe case, accept a statement made by the accused, who is charged with the 
offence of murder, as sufficient to establish his plea of guilty of the offence of culpable 
homicide not amounting to murder on the ground of grave and provocation, and convict and 
•sentence him accordingly for such offence on his own plea.®* 

Where the prisoner admitted killing another in a struggle on the latter having first 
.attacked him : Held, that it did not amount to pleading to the charge of murder.®® 

The prisoner pleaded guilty to the charge of .murder because of being subject to epileptic 
fits. }h4d, that it was not a plea of guilty on which a conviction can be based. 


The prisoner was charged under S. 302 I. P. O for killing his wife. His plea was recorded 
as follows : — "Guilty. I killed my wife. She had abused me, called me ‘Wnfc, No one 
was present. I killed her with Kulhari". The Sessions Judge convicted him on this plea without 
taking any evidence. Held, that it was not an unqualified plea of guilty ; and although the 
words of abuse which the prisoner said had been used might not have the effect of taking the 
case out of S. 302 1. P. C, they put a qualification on his admission, and made it necessary 
that the trial should proceed and evidence should be taken. 

I he prisoner pleaded guilty to a charge of murdering a woman, alleging at the same 
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time that he killed her out of jealousy. Held, ihzx it did not amount to a p\^ of guilty on 
charge of murder, and a retrial was ordered.®^ 

On a charge under S. 211 1. P. C, the prisoner pleaded that he made a false 
complaint unthinkingly. Held, that it was not a plea of guilty.®® 

7, Conviction on a Plea of Guilty — 


Sub.-S(2) of S. 271 says that the accused may be convicted on his plea of guiFty. It is 
discreiionery with the Judge to accept the plea of guilty or not.®^ (Cf. S. 255(2) Cr, P, C.). The 
Court may proceed to take evidence under S. 286. It will be well to hesitate before convic- 
ting a man on his bare admission of guilt. So many secret motives may be at work to lead a 
man wrongly to plead guilty : and so much misconception prevails amongst the classes to 
which criminals ordinarily belong, that the more just and humane course, at least in all grave 
cases, will be to advise the prisoner to recall his plea, or failing that proceed with the trial. 
And more especially should this course be adopted when the offence charged is murder, 
Killing a man is generally believed by ignorant men to be tantamount to murder, and a man 
may unhesitatingly admit that he is a murderer, meaning only that he killed the deceased. 

In a case of murder it has long been the practice of the High Courts not to accept the plea of 
guilty ; murder is a mixed question of law and fact, and unless the Court is perfectly satisfied 
that the accused knew exactly what was necessarily implied by his plea of guilty, the case 
should be tried. ® { See Notes under the previous headinu). Where the plea is properly 

recorded there may be a conviction for murder.®' A plea of guilty should not be accepted 
when the co- accused's defence, if proved, may involve his own innocence.®® The Court may 
in certain cases accept the plea of guilty and continue the trial against others, without convicting 
the accused who pleaded guilty, when it is necessary for the purpose of sentence to know the 
part he had taken or to determine the amount of his guilt.® But in such a case the Judge 
should convict at once whether or not the sentence is deferred. Thus, where some of the accused 
pleaded guilty to a charge of dacoity brought against them and other persons jointly tried with 
them, and the Judge did not record their conviction but went on with the trial till the end, it 
was held that the Judge had committed an irregularity in as much as he sfiould have recoi’ded 
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conviction of the confessing accused and then gone on with the trial of the others.^® If the 
Judge does not think fit to convict the prisoner on the charge to which he has pleaded guilty he 
should proceed to try him. and thereupon he will have to take all the evidence in order to 
determine whether the prisoner has committed the offence to which he has pleaded guilty or 
any other offence with which he is charged/ ^ When such a procedure is adopted, the 
trial does not terminate with the plea of guilty. It does not strictly end until the accused has 
been either convicted or acquitted or discharged. But where the Court is prepared to convict 
on the plea, it is improper to defer conviction merely to take into consideration his confession 
against the cO'-accused under S, 30 of the Evidence Aci/ ’^ Where a co-accused pleaded 
guilty and his plea was accepted by the Court, a confession made by him is one made by a per- 
son who was not tried along with the other co-accused and cannot be taken into consideration 
against them under S. 30 of the Evidence Act.^ ^ Keeping a prisoner in the dock after accepting 
his plea of guilty and deferring his conviction and sentence, merely to see what sentence to be 
passed after hearing all the evidence against the co-accused, does not amount to his being 
“jointly tried" with the other accused so as to entitle the Court to consider his statement against 
the other accused under S. 30 of the Evidence Act ; but where the confessing prisoner was kept 
in the dock (his plea as such not being accepted), to give him an opportunity to cross-examine 
the witnesses, and the opinion of the assessors was also taken about his guilt, his statement 
can be taken into consideration under S. 30 of the Evidence As to the competence 

of a confessing prisoner, as a witness, when he was convicted but his sentence was deferred, 
Candy J. held that he was so competent as his trial was at an end as soon as he was convicted, 
but Fulton J. held that the trial did not end until he was sentenced as well.‘^^ Where a 
person has pleaded guilty and his plea has been accepted, he ipso facto ceases to be an 
accused person ; still more is it that he ceases to be an accused person when he has been 
convicted.' ' It is always desirable to pass a sentence completely before calling an accused to 
give evidence against his co-accused, so that he may give his evidence with a mind free 
of corrupt influences, which the fear of impending punishment and the desire to obtain 
immunity to himself at the expense of the co-prisoner might otherwise produce. But this 
course is not essential.' " There is no difference between the expression “found guilty" 
and “convicted".'® 
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An accused person cannot be convicted of another offence not charged when he has 
pleaded guilty to the charge on trial. Thus, where a Sessions Judge convicted the prisoner 
of grievous hurt when he pleaded guilty to the charge of culpable homicide not amounting 
to murder, having regard to the evidence before the committing Magistrate it was held that 
the Sessions Judge should have tried the case. It is illegal to convict the accused of an offence 
of which he does not plead guilty and for which he has not been tried,* ^ If there are 
circumstances given in evidence before the committing Magistrate which apparently reduce 
the offence, the Sessions Judge, in the exercise of his discretion, should hold the trial and take 
the verdict of the Jury.* ^ In a clear prima facie case of murder, it is illegal to accept a plea 
of guilty under S. 304 I. P. C on the allegation of grave and sudden provocation and convict 
thereunder.* ^ 

The word "'thereon"' in S. 271(2) means that the conviction may be "upon the plea 
recorded before the Sessions Judge", and has no reference to what has passed before the 
Magistrate in the preliminary enquiry.*^ If the Judge accepts the plea, he is bound to convict. 
Judicial tribunals are not entrusted with the prerogative of mercy ; they should administer 
The law not as they wish it might be, but as they find it.* ‘‘ In Mohonied Yusuf v. E. (1931) 
^^8C. 1214: 35CW. N. 490: Cr. L J. 657 : A. I. R. 1931 C 341: 131 1. C 142. the 
Calcutta High Court ( Lort-Williams &■ Chose JJ. ) observed : — "If the plea is not accepted 
rhere seems to be no sense in recording it. The trial, however, does not proceed because S* 
272 does not apply, where the accused pleads guilty. S. 271 means that where the accused 
pleads guilty the Court need not necessarily record a conviction against him ; his plea 
should be recorded and in a suitable case the Court may leave the matter there and discharge 
idm. He cannot then be tried." This view has been dissented from in Public Prosecutor w* 
LaJcsfinianan ^ where the Madras High Court (Curgenven &■ Cornish JJ.) has held that 
the Court has got a discretion, when it does not feel justified in accepting a plea of guilty, 
of directing that an accused should be tried ; one course open to the Court is to put 
questions to the accused to ascertain whether the plea ought to be accepted or not ; another 
course is to examine the record of the case and in that way to reach its conclusion on that 
point. The fact that the accused person utters a lie is not sufficient to convict him by itself.* 

S. 271 (2) is concerned with a plea of guilty before the commencement of the trial. 
A confessional statement made at the close of a trial is not a plea of guilty upon which the 
Judge can record a finding without taking the verdict of the Jury. After a prisoner has 
once claimed to be tried, all the evidence including the prisoner's admission must be laid 
•before them.* ^ 
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8. When the accused does not plead or refuses to plead or claims to be tried.— 
Pleas. (S. 272).— 

Where the accused pleads guilty to the charge and the Judge accepts the plea, 
he may be convicted thereon, and so far he is concerned, the proceedings come to an end. 
But when he makes no answer to the enquiry whether he is guilty or claims to be tried (S. 
271), it should be ascertained whether he is obstinately mute, or dumb or Ex Vidtatione Ed. 
If he be found to be obstinately mute, the plea of not guilty should be recorded, and the trial 
should proceed. If he found to be dumb Ex Vidtatione . Z3«, an enquiry should be made 
as to whether he is sane or insane or incapable of being tried. If found sane, a plea of 
not guilty should be recorded, and the trial should proceed ; but if found to be insane, the 
procedure laid down in chapter XXXIV should be followed (See S. 465).** The issue to be 
tried in such a case is the state of the prisoner's mind at the date of the arraignment and not 
at any prior time* * ; and the Jury may form their own opinion about it from his demeanour, 
though under ordinary circumstances it is usual to require some evidence to be given.*” Even 
under Act X of 1872, S. 425, it was held that when an accused person at his trial appears to the 
Sessions Judge (the word 'Court' was used in the Section) to be of unsound mind, the trial 
of the issue of insanity was a part of the trial of the accused and ought to be tried by the Jury 
and not by the Sessions Judge personally.** And it was also ruled that this issue was to be 
first submitted to the Jury.*® It was also said : — "It is obvious that the two issues of insanity** 
are not the same. For it might well happen that the prisoner was of unsound mind and incap- 
able of properly conducting his defence at the time of the trial, and yet of sound mind, 
responsible before the law for his actions, at the time when the deed was committed which 
was charged against him. And further •• it is obvious that it is necessary to keep these two 
issues perfectly distinct in a criminal trial because the questions it should be proper to put to 
•expert witnesses would be different upon the trial of these two issues respectively"**. Under 
S. 465 of the Code it is for the prosecution to establish that a person who is alleged to be of 
unsound mind is capable of standing his trial and not for the defence to establish the contrary**. 
If the accused refuses to plead or claims to be tried, the Court must proceed to try the case and 
for that purpose proceed first to choose jurors or assessors as the case may be. Even when 
the accused refuses to plead and shows himself ready to go to jail, it is nevertheless the duty of 
the (Dourt to sift the evidence for the prosecution and to refuse to convict the accused if the 
evidence is insufficient, not only because this proceeding is required by law but also because 
the Court has a duty to protect the tax-payers from unjustified expenditure**. 

As has been noticed before (see Notes under heading "Taking accused's Plea") the 
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Criminal Procedure Code does not expressly recognize a plea of "Not guilty”, When, 
therefore, an accused raises such pleas as ( 1 ) J /o?'s acquit or (2) Autrefois convict or 
(3) Pardon, it should be taken that the accused claims to be tried i., e„ tried by Jury or with 
the aid of assessors. The aforesaid pleas assume that he may have committed the offence 
charged, but as he had already been tried on the charge and was either acquitted or convicted 
or pardoned, so he cannot now be tried again. Such pleas are, therefore, in the nature of a 
defence and the accused must have to prove them in the course of the trial, which amounts 
to this that 'he claims to be tried'. Such pleas may be raised at any time before verdict and in 
any form*®. These as called special pleas and must be proved by the prisoner. As to the pleas 
Nos. (1) and (2), see S. 403. As to plea No. (3), see S. 339A. The Court trying a person who- 
has accepted a tender of pardon shall ask him whether he pleads that he has complied with 
the conditions on which the tender of pardon was made ; and if he does so plead then the 
Court shall record the plea and proceed with the trial and the Jury or the Court with the aid of 
assessors shall before judgment is passed in the case find whether the accused has complied 
with the conditions of the pardon and if it is so found the Court shall pass judgment of 
acquittal. Failure of the Court to comply with these provisions vitiates a trial® Although 
pardon had been tendered to and accepted by an accused in the Committing Magistrate's Court, 
his name was removed from the category of the pardoned accused through some 
mistake, and on the opening of the trial in the Sessions Court his plea was taken by the 
Sessions Judge. But the mistake was soon found out and the Sessions Judge directed 
that he should be removed from the dock. Hdd, that the evidence given by the accused’ 
in the Sessions Court was rot inadmisible®®. When no such pleas arc taken and the 
prisoner claims to be tried, it amounts to this that he pleads "Not guilty”, which is 
a general issue and must be disproved by the prosecution at the trial, [.f in the course of 
the trial, the accused pleads guilty or confesses, the Sessions Judge cannot convict him on 
such confession without taking the verdict of the Jury or the opinions of the assessors ; and 
for that purpose all the evidence, including the confession, must be laid before the Jury or the 
assessors *®. 

There is another class of cases, in which the accused, while pleading guilty to a charge, 
qualifies it by stating that when he committed the act he was of unsound mind and did not 
know the nature of the act, or that he committed it under grave and sudden provocation, or that 
he committed it in self-defence, and so forth. In other words, while admitting that he did the 
act he at the same time pleads circumstances which exonerate him wholly or partially from 
the consequences of the offence with which he is charged. And this virtually amounts to 
pleading "Not guilty” to the charge, or claiming to be tried; for under S. 105 of the 
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Evidence Act, “When a person is accused of any offence, the burden of proving the 
existence of circumstances bringing the case within any of the General Exceptions in the 
Indian Penal Code, or within any Special Exception or Proviso contained in any other part 
of the same Code, or in any Law defining the offence, is upon him and the Court shall 
presume the absence of such circumstances". The general rule in all criminal proceedings 
is that the onus of proving everything essential to the establishment of a charge against an 
accused lies on the prosecution ; in other words, law always presumes innocence in the 
absence of convincing testimony to the contrary. But S. 105 of the Evidence Act quoted 
above enacts an important exception to this general rule. When an accused sets up a 
general or special exception in his defence and pleads that the acts committed by him do 
not really constitute an offence, because of the saving of these exceptions, it lies upon him 
to prove that circumstances are such that his case falls under those exceptions These "General” 
Exceptions are mentioned in Chapter IV of the Penal Code and are applicable to all 
crimes. '“Special” exceptions are exceptions mentioned under particular crimes under 
particular Sections ; for instance, the five exceptions in S. 300 1. P. C. when culpable homicide 
is not murder, the ten exceptions to defamation mentioned under S. 499 1. P. C, the plea 
of grave and sudden provocation under S- 335 1. P. C. which modifies a charge under S. 
325 1. P. C-, and so forth. That Section of the Evidence Act requires the Court to regard 
the absence of the circumstances which constitute a general or special exception as proved 
unless and until it is disproved by the accused.”'® The Court has not, at the time of 
recording a plea, to determine the truth or falsity of the statements accompanying a plea, but 
only to take them as explanatory to the plea.*®’ See the illustrations given under heading 
“Plea of guilty", ante. It should be noted, however, that the accused is not bound to plead 
such an exception at the outset, that is to say, when asked to answer whethfer he pleads 
guilty or claims to be tried. He can raise it at any time in the course of the trial. And even 
if he does not raise it, the trial Court is not precluded from considering it, if it appears on 
the prosecution or the defence evidence.*®* There are no pleadings in criminal cases, and the 
accused is not judged by what he pleads or fails to plead : he is not bound to plead an 
exception. * ® ® 

9- When Jurors or Assessors are to be chosen (S. 272). — 

When the accused refuses to, or does not, plead, or claims to be tried the Court shall 
proceed to choose jurors or assessors and to try the case. After the plea the trial must 
proceed, and the commitment cannot be quashed as based on depositions recorded under 
S. 5 1 2, Cr. P. C. but the Judge may adjourn and summon the witnesses under S. 540 Cr. 
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p. C. He cannot stop a trial once commenced in order to refer to the High Court a 
question, of law, but must decide it himselfP®® Where, however, the offences are com- 
poundable under S, 345 Cr. P. Code with the permission of the Court, the Sessions Judge 
may allow such composition and stop the trial, and the effect of such composition shall 
be the acquittal of that accused (S. 345 (6) ). 

10. Trial by same Jury or Assessors of several cases in succession. Cross-cases. 

(Proviso to S. 272). — 

As to the choosing of jurors of assessors, see the next Chapter. It is not necessary in 
every case to choose new jurors or assessors, but the same jurors chosen in a previous 
case in that Sessions may continue to try, or the same assessors so chosen may aid in the trial 
of, as many accused persons, sent up for trial to that Sessions, successively, as the Court 
thinks fit, subject however to the objection in each case as to the personate of the jurors or 
assessors. If such objection is taken and allowed, fresh jurors or assessors have to be chosen 
tor the trial of that case (Proviso to S. 272). The proviso means that on the conclusion of 
one trial, the same Jury may proceed to try the accused in the next case. The law does not 
contemplate that two trials shall be conducted piece-meal in such a manner that at their 
conclusion the Jury shall be called upon to decide at one and the same time upon two 
distinct classes of evidence which, though they have points in common (as in cross-cases), 
require careful discrimination as bearing upon the guilt or innocence of two sets of 
accused.' Where there are two cross-cases, if there is no objection by the parties to the 
Jury, the second case may be tried by the same Jury after the termination of the first case. 
T here is, however, no provision in the Code permitting both cases to be tried by the same 
Jury at the same time.'® ^ It is not an absolute rule that all charges and counter-charges 
Jnould be tried by the same Court.' There can be nothing irregular in a Judge trying a 
case or a counter-case to a conclusion before different assessors and afterwards pronouncing 
judgment in both, so long as he tries the one quite independently of the facts in the other. 
Should the Judge, however, feel that he is likely to be embarrassed by the adoption of this 
procedure, he will no doubt get a transfer of the counter-case to the file of another Sessions 
Judge. What must be made clear is: (1) that the trials must be separate, i. e., before 
different assessors and separate judgments delivered ; (2) that the conclusion in each case 
must be founded on, and only on, the evidence in each case ; and (3.) that if the Judge 
considers himself unable to detach himself from extraneous considerations, a transfer may be 
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necessaiy to deliver the Judge from this embarrasment.^®* Where there were three cases 
•of perjury commenced separately, it was held that the same Jury may try all of them.* 

It cannot be laid down as a general rule that a Jury which has acquitted the accused in one 
indictment should not try him on another; it must depend on the circumstances of each 
•case : when it occurs they must be warned that the evidence in the two cases is not 
cumulative.*** 

11. Staying proceedings upon a charge or portion of a charge. (S- 273). — 

Only the High Court can, at any time before the commencement of the trial, make 
on a charge an entry to the effect that the charge or any portion of it is clearly unsustainable. 
The entry has the effect of staying proceedings on that charge or portion of it, but has not 
the effect of an acquittal for the purpose of S. 403 Cr. P. C. Applications under S. 273 to the 
High Court should be disposed of by it in the exercise of its ordinary original criminal 
jurisdiction.*** As an instance, where the High Court made such an entry, see the case 
cited below,**® where the accused were committed for trial to the High Court on a 
charge under S. 372 1. P. C. by the Presidency Magistrate, and Pigot J. on a petition of the 
accused, after perusing the charges and finding that the facts found did not, in law, con- 
stitute an offence under that Section made an entry on the charge under S. 2/3 Cr. P. C. 

The Section has no reference to cases of illegal commitment. It is intended to provide 
a short and effective way by which charges which have no merits may be disposed of.* ** 
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CHAPTER III. 


C Choosing a jury — SS. 274-283. 

S. 274. (I) In trials before the High Court the jury shall consist of nine persons. 

(2) In trials by jury before rlie Court of Session the jury shall consist of such uneven number, not being less than 

; ; • or more than nine, as the Local Government, by order applicable to any particular district or to any particular class 
.4b nces in that district, may direct ; 

Provided that, where any accused person is charge.J with an offence punishable with death, the jury shall consist 
t::' cot icss than seven persons and, if practicable, of nine persons. 

S. 275. (I) In a trial by jury before the High Court or Court of Session of a person who has been found under 

rrovisions of this Code to be an Europ.;An or Indian British subject, a majority of the jury sliall, if such person before 

th hr.st luror is called and accepted so requires, consist, in the case of an European British subject, of persons who are 
!,;.i',>;.ecAns or Americans, and in the cas.: (if an Indian British subject, of Indians. 

(2) in any such trial by )'jry of a pers . "in wh o has bv^en found under tho provisions of thi.s Code to be an 
ibi.'opean ( other than an European British subject ) or an Arnc.'-ican, a majority of the jury shall, if practicable and if 
European or American before the first juror is called and accepted so requires, consist of persons who are Europeans 
er Ariicricans. 

S. 276. The jurors shad be chosen by lot from the persons .summoned to act as such in such manner as the 
f Court may from time to time by rule direct : 

Provided tiiat — 

f'^irst, pending the i.ssue under this section of rules for any Court the practice now prevailing in such Court 
in respect to the c.hoosing of jur.Drs shall he followed ; 

Sf i^ond/y, in case of a dcficijncy of persons summoned, the number of jurors required may, with the 
le£\ve of lire C(.Hirt, be chosen from such other persons as may may be present ; 

Third/tj, in a trial before any High Court in the town whiclr is the usual place of silting of such Idigh 
Court — 

(ct) if the accused per.son is charged with having committed an otfence puniihal.>}e with death, or 

{b) if in any other case a Judge of the bligh Court so directs, 

the juror shall be chosen from the special jury list hereinafter prescribed ; and 

Kn'Ht'iftlij-, in any district in which the Local Cov..Tnrne.nt has declared that tire trial ol certain offences 
shall be by special jury, the jurors shall, in any case in v/' rich the Judge so directs, be chosen 
from the special iury list prescribed in section 325. 

S. 277. (1) As each juror is chosen, his name shall be called aloud, and, upon b.i^ appearance, tlic accused 
- ' a'i! be asked if he objects to be tried by such juror. 

(2) Objection may then be taken to such juror by the accused or by the prosecutor, and the grounds of 
'-■ fion shall be stated : 

Provided that, in the High Court, objections W'itirout grounds stated shall be allowed to the number of 

:■ t on behalf of the Crown and eight on behalf of the person or all the persons charged. 

S. 278. Any objection taken to a juror on any of the following grounds, if made out to the satisfaction 

Court, shall be allowed : — 

(ft) some presumed or actual partiality in tfie juror ; 

(h) some personal grounds, such as alienage, deficiency in the qualification required by any 
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law or rule having the force of law for the time being in force, or being under the age of twenty- 
one or above the age of sixty years ; 

(<?) his having by habit or religious vows relinquished all care of worldly affairs ; 

{d) his holding any office in or under the Court ; 

(e) his executing any duties of police or being entrusted with police-duties ; 

if) his having been convicted of any offence which, in the opinion of the Court, renders him unfit 
to serve on the jury ; 

iff) his inability to understand the language in which the evidence is given, or when such evidence 
is interpreted the language in which it is interpreted ; 

(/?) any other circumstance which, in the opinion of the Court, renders him improper as a Juror. 

S. 279. (1) Every objection taken to a juror shall be decided by the Court, and such decision shall be recorded 
and be final. 

(2) If the objection is allowed, the place of such juror shall be supplied by any other juror attending 

in obedience to a summons and chosen in manner provided by section 276, or if there is no such other juror 

present, then by any other person present in the Court whose name is on the list of jurors, or whom the Court 
considers a proper person to serve on the jury ; 

Provided that no objection to such juror or other person is taken under section 278 and allowed. 

S. 280. (1) When the jurors have been chosen, they shall appoint one of their number to be foreman, 

(2) The foreman shall preside in the debates of the jury, deliver the verdict of the jury, and ask any inrorma- 
tion from the Court that is required by the jury or any of the jurors, 

(3) If the majority of the jury do not, within such time as the Judge thinks reasonable, agree in the appoint- 
ment ofa foreman, he shall be appointed by the Court. 

S. 281. When the foreman has been appointed, the jurors shall be sworn under the Indian Oaths Act, 1873. 

S. 282, (1) If, in the course of a trial by jury at any lime before the return of the verdict, any juror, 

from any sufficient cause, is prevented from attending throughout the trial, or if any juror absents himself anJ 

it is not possible to enforce his attendance, or if it appears that any juror is unable to understand the language 
in which the evidence is given or, when such evidence is interpreted, the language in which it is interpreted, a 
new juror shall be added, or the jury shall be discharged and a new jury chosen. 

(2) In each of such cases the trial shall commence anew. 

S. 283. The Judge may also discharge the jury whenever the prisoner becomes incapable of remaining 
at the bar. 


List of Headings : — 

1. Number of jurors. 

2. Composition of jury according to the nationality of the accused (S. 275) 

3. Method of choosing jurors. 

4. Objection against jurors — Grounds of, fSs. 277-278). 

5. Offences concerning jurors. 

6. Indemnity of jurors. 

7. Foreman of the jury. 

8. Swearing of the jurors. 

9. When a new juror shall be added, or the jury discharged and a new jury chosen, before the return of 
the verdict. 

10. Judge's discretion in discharging a jury and choosing a new jury, under the English Law. 
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COMMENTARY. 

1, Number of Jurors -The number of jurors required to form a Jury for the trial of any 
case in the High Court is nine. In a Court of Session, the number shall be uneven but not 
exceed nine, and the minimum may be five in cases of trials for offences not punishable 
with death ; for the trial of an offence punishable with death, the number shall not be 
less than seven, and if possible nine (S. 274). The Local Government, while directing 
what offences or what particular class of offences in any district shall be tried by Jury 
under S. 269, may at the same time direct what shall be the number of jurors, — 5, 7 or 
9— to form a Jury in that district. FVeviously the minimum number was three, and the 
present change has been effected by S. 13 of Act XII of 1923. 

A trial held by a greater number of jurors than fixed by the Local Government, was 
declared to be illegal, as the Court was not properly constituted and the error was not 
curable by S. 537.' 

The preparation of a list of jurors ( including special jurors ) for the High Court and the 
mode of summoning them have been provided for by Ss. 312-318 Cr. P. C. 

The preparation of a list of jurors ( including special jurors ) and assessors for the Court 
of Session and the mode of summoning them have been provided for by Ss. 319-332 
of the Code. 

Where an unreasonably small number of jurors was summoned with the result that it was 
not possible to have a jury of nine , Judd, chat the proceedings were illegal and liable to be 
set aside.^ The law requires that the number of jurors to be summoned should not be less 
than double the number required for the trial. In case of an offence punishable with death, 
t!“je Jury shall consist of not less than seven persons, and if practicable of nine persons. Where 
in a murder case, instead of 18 only 14 jurors were summoned and from out of 1 1 present, 
instead of 9 only 7 were empanelled, the trial was held to be illegal.^ Where out of the 
number summoned for the trial of a murder case, only 7 jurors were present and all of them 
v/ere empanelled and it was not shov/n that the Judge applied his mind to the question as 
to whether it was practicable to have 9 jurors ; iteld, that it was the duty of the Judge to 
have applied his mind to the question of empanelling the Jury, that the onus was not on the 
accused to show that the Court did not consider the practicability of having 9 jurors, and 
tl iat the trial was vitiated on that account. ' But it has been held that unless there is an 
indication on the face of the record itself or there are other materials before the Court, which 
lead to the conclusion that it was or might have been practicable to have the Jury composed of 
nine jurors rather than seven, one must assume that it was not practicable to have nine jurors.*"' 


1. Booth (1903) 26 A. 21 1 ; I Cr. L. J. 43. 

2. Serajul Islam (1927) 55 C. 794 : 29 Cr. L. J. 
927 : A. 1. R. 1928 C. 645 : 1 1 1 I. C. 735. 

3. Dwarika (1929) 56 C. 1 154 : 33 C. W. N. 692 : 
31 Cr. L. J. 377 : A. 1. R. 1930 C. 60 : 122 
1. C. 219. 

Sheiheb Ali (1931) 58 C. 1272 : 35 C. W. N. 


71 1 : 54 C. L. J. 307 : 33 Cr, L. J. 129 : A. I. 
R. 1931 C. 793 : 135 I. C. 435 
5. Benat Pramanik (1935) 62 C. 900 : 39 C. W. 
N. 954 : 36 Cr. L. J. 944 ; A. I. R. 1935 C. 
407 : 156 I. C. 481 [following Damullya (1930) 
34 C. W. N. 127 : 32 Cr. L J. 187 : A. |. R. 
1931 C. 261 ; 128 1. C. 808] 
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Objection to the constitution of the Jury, when not raised at the time of the trial, 
cannot be raised in an appeal against the acquittal,® or at a late stage of the trial.* Where 
the trial of one of the accused is vitiated on account of the non-compliance of S. 274, the 
conviction of the other persons who were tried jointly with him should also be set aside.* 

2. Composition of Jury according to the nationality of the accused ( S. 275 ). 

Special provision has been made for choosing a Jury, the majority of which will be 
of the same nationality as the accused. S. 275 which contains this provision has been 
substituted for the old Section by S. 14 of the Criminal Law Amendment Act XII of 1923, 
commonly known as the Racial Discrimination Removal Act. The old Section was in 
the following terms 

“In a trial by Jury before the Court of Ses.sion of a person not being an European 
or an American, a majority of the Jury shall, if he so desires, consist of persons who are 
neither Europeans nor Americans". 

Act XII of 1923, as is set out in its preamble, was enacted "in order to provide for the 
removal of certain existing discriminations between European British subjects and Indians 
in criminal trials and proceedings. It substituted for the old Ch. XXXIII which was 
headed "General Proceedings against Europeans and Americans” containing 21 Sections 
( Ss. 443-463 ) the present Chapter XXXIIl headed ‘‘Special Provisions relating to cases in 
which European and Indian British subjects are concerned” and consisting of 7 Sections 
only (Ss, 443-449 ). It also inserted into the Code a new Chapter XLIV — A, headed 
"Supplementary Provisions relating to European and Indian British subjects and others”, 
and containing Ss. 528A-528D. The effect of these and other amendments made by the 
same Act has been that (1) certain privileges which Europeans enjoyed in the matter oF 
their trial have been abolished, and (2) other privileges have been modified and have been 
conferred on Indians likewise. The present Ch. XXXIIl deals with thac particular class of 
cases in which an European British subject on the one side and an Indian British subject on the 
other are concerned and which may therefore tend to have a racial complexion. In such a 
case outside the Presidency towns, the accused, (in a case between an Indian and an European) 
the European British subject, or ( in a case between an European and Indian) the Indian 
British subject, may claim that the case be tried under the provisions of that Chapter. 
The claim must be laid before the Magistrate, before he is committed for trial under S- 
213, or is asked to show cause under S. 241, or enters on his defence under S. 256, as the 
ease may be (S. 443). If the Magistrate does not reject the claim then the case is tried under 
the special procedure enacted in Ch. XXXIIl. If the Magistrate rejects but the Sessions Judge 
on appeal allows it, the Magistrate must follow that procedure. One of its special features 
is that if the case is a warrant case, the Magistrate enquiring into or trying the case shall, 
if he does not discharge the accused under S. 209 or S. 253 as the case may be, commit 

. 6, Bhajoo Majhi (1929) 57 C. 1062 : 34 C. W. N, 8. Shaheb Ali (1931) 58 C. 1272 : 35 C. W. N. 

106 : A. I. R. 1930 C. 291 ; 125 I. C. 733. 71 1 : 54 C. L. J. 307 : 33 Cr. L. J. 129 ; A. 

7. Ajit (1932) 33 Cr. L. J. 869 : A. I. R. 1932 C. I. R. 1931 C. 793 : 135 I. C. 435. 

750 : 140 1. C. 18. 
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the case for trial to the Court of Sessioa whether the case is or is not exclusively triable by 
that Court ; and the Court of Session shall proceed to try the case as if the accused had 
required to be tried in accordance with the provisions of S. 275, and the provisions of that 
Section and the other provisions of Ch. XXlll, so far as they are applicable, shall apply 
accordingly ( S. 446 (2) ) . 

Chapter XXXI 11 applies only when both the parties are British subjects. It does not 
apply where either party is an Indian but not a British subject but a subject of a Native State, 
or an European but not a British subject, or an American, or where both the parties are 
Indians or not Indians. It also does not apply to a case in the Presidency towns, whoever may 
be the parties. 

In those cases where the provisions of Ch. XXXIII do not apply, or where they arise 
within a Presidency town, the accused, if he claims to be dealt with as an Indian British subject, 
or an European British subject or an European only or an American, shall, under the provisions 
of Ch. XL1V.-A, state the grounds of such claim to the Magistrate before whom he is brought 
for the purpose of the inquiry or trial, and the Magistrate, if he allows the claim after due 
inquiry, shall deal with him accordingly. If the Magistrate rejects the claim, and the person 
who made that claim is committed by him to the Court of Session, then he can repeat his 
claim before the said Court of Session, which, if it allows the claim, shall deal with him 
accordingly (S. 528A). The claim must first be made before the Magistrate in the course of 
the inquiry or trial. It cannot be made for the first time in the Court of Session. 

The above provisions in the Code will explain the meaning of the expression "person 
who has been found under the provisions of this Code" to be an European British subject 
£rc. (S. 275). A person is found such indirectly under the provisions of Ch. XXXIII for when 
a claim is made to have the special procedure applied to a case, the claim can be decided 
only after a finding being arrived at that on one side is an European British subject and on the 
other side an Indian British subject ; while under the provisions of Ch. XLIV'A, a person is 
found such directly because he claims to be dealt with as such. The effects of establishing 
such a claim are, amongst others : — 

(1) In cases involving racial complexion, the accused, whether an European or an Indian 
British subject, gets the benefit of a Jury trial before a Court of Session in all warrant cases, 
including cases not exclusively triable by the Court of Session (S. 446 ( 1 )). 

(2) In trials before the Court of Session of such cases, the accused automatically gets 
the privilege of having the majority of the Jury chosen of his own nationality (S. 446 (2j). 

(3) . In other cases (not involving racial complexion, triable by Jury, the accused, when 
an European or an Indian British subject, an European or an American, if he so requires before 
the first juror is called and accepted, shall have the benefit of being tried by a Jury, the majority 
of which shall be of his own nationality (S. 275). 

(4) If the accused be an European British subject, the Sessions Judge cannot pass 
any sentence on him other than a sentence of death, penal servitude or imprisonment with 
or without fine, or of fine (S. 34A). So no sentence of whipping or transportation can be 
passed on him. 
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When a person has been found under Ch. XLIV- A of the Code to be an European 
British subject, he is entitled to the benefit of Ss. 275 and 284A.® 

■ft 

If the committing Magistrate has refused a claim, the accused may repeat his claim 
before the Sessions Judge (S. 528A (2)) while requiring at the same time that the Jury shall be 
so chosen that the majority may be composed of his own race. The Sessions Judge shall 
have to decide the claim first before proceeding to choose jurors, and if he finds the claim to be 
true, he shall proceed to choose the jurors accordingly ; otherwise the ordinary course will 
follow. If the Sessions Judge rejects the claim, the rejection will form a ground of appeal 
against the sentence (S. 528A (3)). So, it has been held that to enable an accused person who 
is an Indian British subject to be tried by a Jury consisting of the majority of his countrymen, it 
is a condition precedent that he should have claimed that right before the committing Magistrate, 
who is then to inquire into the matter and give his finding thereon, which, if adverse to the 
accused, may be challenged in subsequent proceedings, and that an accused person is debarred 
from setting up such a plea at any subsequent stage. If the accused does not repeat his 
claim before the Sessions Judge, he shall be deemed to have waived it (S. 528B). S. 528A (2) 
does not make any mention of the High Court ; so, if the Presidency Magistrate rejects a 
claim and commits the case to the High Court for trial, or if no claim at all is made before 
the Presidency Magistrate, the claim to the majority of the Jury of the same race cannot be 
made in the High Court under S. 275. For, it has been held that the High Court exercising 
original criminal jurisdiction is not a Court of Session within the meaning of the Code of 
Criminal Procedure ; that under S. 6 of the Code, Courts of Session belong to a class of Courts 
different from the High Courts ; and that the scheme of the Code is to regard the High Court 
exercising original criminal jurisdiction as being a Court of an entirely different class and 
character from a Court of Session and the two expressions as used in the Code are not 
interchangeable.'^ But the Rangoon High Court at one time held that even if the claim was 
not made at all under S. 443 before the Magistrate, the claim under S. 275 can be raised in the 
High Court Sessions.'^ This view has now been overruled'*. But a claim cannot be made 
after some jurors have been accepted,' ' The requirement under S. 275 must be made before 
the “first Jury is called and accepted”, which taken with the provisions in S. 277 means 
before the first Jury is accepted without challenge or inspite of the challenge. 

The Code is silent as to what would happen if there are more than one European 
British subject, or more than one Indian British subject accused. In the case of choosing 
assessors, S. 284 A provides that in such a case all the accused must jointly require to be. tried 


9, Hay (1925) 2 O. W. N. 469 : 26 Cr. L. J. 
1217, 1221, 1222: A. i. R. 1925 O. 469 : 88 
I. C. 833. 

10. Soomar Abdulla (1928) 22 S. L. R. 472 : 29 Cr. 
L. J. 721 : A. 1. R. 1929 S. 23 : 1 10 1. C. 577. 

11. Harendra (1921)51 C. 980: 29 C. W. N. 
384 : 26 Cr. L. J. 385 : A. 1. R. 1925 C. 384 ; 
84 1. C. 829. 


12. Zagariya (1925) 3 R. 220 : 26 Cr. L. J. 1371 : 
A. 1. R. 1925 R. 239 : 89 1. C. 459. 

13. Scott (1934) 13 R. 134 (F. B.) : 36 Cr. L. J. 
595 : A. 1. R. 1935 R. 67 : 154 1. C. 837. 

14. Zagariya (1925) 3 R. 220: 26 Cr. L. J. 

1371 : A. 1. R. 1925 R. 239 : 89 1. C. 

459, 
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according to the provisions of that Section. It would seem, therefore, that under S. 275 it is 
not necessary that all the accused must jointly reqyire to be tried accordingly. 

If the case is one not ordinarily triable by Jury but with the aid of assessors, then the 
assessors will be chosen according to the provisions of S. 284 A. In the latter case, not the 
majority only but all the assessors shall be of the same race with the accused. 

It should be noticed that in the case of Europeans (not British subjects) and Americans, 
it has been provided that the majority of such jurors shall be chosen, "'if practicable". The 
reason is that it is quite possible that a sufficient number of persons of the aforesaid nationality 
may not be found in the locality where the trial is being held. A person who cannot satisfy 
the definition of European in S. 4(1) (i) is not an European. Quaere — whether every person 
who is a European British subject within the definition of S. 4(1) (i) is a European within the 
meaning of S.275.^® Except as provided for in S. 275(2) no other special privileges are given 
to Europeans other than European British subjects and such Europeans can be tried by Indian 
Courts.'® 

In any case in which an European or American is accused jointly with a person not being 
an European or American, or an Indian British subject is accused jointly with a person not 
being an Indian, and such European, Indian British subject or American is committed for trial 
before a Court of Session, he and such other person may be tried together ; but if he requires 
to be tried in accordance with the provisions of S. 275 or S. 284 A, and is tried, and the other 
accused person requires to be tried separately, such other person shall be tried separately in 
accordance with the provisions of Chapter XXIII. (S. 285A.) 

Lists of persons liable to serve as common jurors and as special jurors are prepared for 
the High Court every year by the Clerk of the Crown, subject to such rules as the High 
Court may prescribe from time to time (Ss. 313-314). They contain the names of Europeans, 
Americans, as well as Indians. 

List of jurors, common and special, is prepared for the Sessions Court by the Sessions 
Judge and the Collector, or some other officer specially authorised, of the District, and they 
contain the name, place of abode, quality and business of every person included in the list ; 
and if the person is an European or an American, the list shall mention the race to which he 
belongs. These lists have to be revised every year (Ss. 321-325). An order restoring the 
names of the Jurors which were cancelled from the list is not a judicial order.' ^ Provision has 
been made in S. 326 (3) & (4) for summoning the necessary number of Europeans and 
Americans where the accused person is an European or American. 

The application of the provisions of S. 275 to a person not entitled to its benefits does 
not invalidate the trial if such person does not object (S. 528 C). 

A native Christian cannot claim jurors of the same faith'* ; nor any other Indian, of a 

15. Guthrie (1933) 13 P. 177 : 35 Cr. L J. 827: 17. Nagendra (1933) 38 C. W. N. 363 : 36 Cr. 

A. I. R. 1934 P. 200 : 148 I. C. 933. L. J. 68 : A. I. R. 1934 C. 487 ; 152 I. C. 210. 

16. Rego(1933) 29 N. L. R. 251: 34 Cr. L. J. 18. Bharut Chunder ( 1864) I W. R. 2. 

505 : A. I, R. 1933 N. 136 : 143 1. C. 17. 
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mix^ panel of Hindus and Mahomedans, though the Judge might make some arrangements, 
on application made before the jurors are summoned.^* 

For the definition of "European British subject" See S. 4(1) (i). For the definition of 
"India" and "British India”, see the General Clauses Act, X of 1897, S. 3. 

3. Method of Choosing Jurors — ^The number and composition of jurors being 
first settled, choosing of jurors takes place from the persons summoned to act as such. 
Ss. 315 and 316 of the Code provide for the number of jurors to be summoned to attend 
the High Court Sessions. The High Court may sometimes sit outside the town which is 
the usual place of its sitting, for the exercise of its original criminal jurisdiction (S. 335). 
When it sits within the town a discretion as to the number of jurors, both sepcial and 
common, to be summoned, is left to the Clerk of the Crown. When it sits outside the 
town, the Court of Session of the place where it sits, subject to any direction which may 
be given by the High Court, shall summon a sufficient number of jurors from its own 
lists, in the manner prescribed for summoning jurors to the Court of Session. The 
Court of Session is also authorised to summon military men as jurors, whenever 
necessary, to make up the Jury required for the trial before the High Court sitting outside 
the town ; such military men must be residing within ten miles of the place of sitting (S, 317). 

The mode of summoning jurors to attend a Court of Session is provided for in S. 
326. The number to be summoned must not be less than double the number required for 
the trial and including, when an accused person is an European or American, as many 
Europeans or Americans as may be required for the purpose of choosing jurors or 
assessors (S. 326). It is not, however, the intention of the Legislature to have a large area 
of selection in persons attending on the summonses ; a trial in a murder case with a jury of 
9 chosen out of 14 jurors summoned is nqt invalid because the number summoned is not 18 
as required by S. 326. It is neither illegal nor irregular for the Sessions Judge to summon less 
than 1 8 persons for a murder trial so long as he takes care to summon a sufficient number 
of persons to enable him to choose the required number of jurors from among them in the 
manner provided by law. Even assuming that it is incumbent on him to do so, the failure 
to do so would generally be condoned under S. 537 of the Code unless it is manifest that 
there has been a failure of justice.^® The case of Serajul Idam v. in which in a murder 

trial 12 jurors were summoned, of whom 8 appeared and of them 7 were taken and the convic' 


19. Jessarat (1925) 29 C. W. N. 526, 527 : 26 Cr. 
L. J. 1009 ! A. I. R. 1925 C. 729 : 87 I. C. 
833. 

20. Erman All (1930) 57 C. 1228 (F. B.) : 34 
C. W, N. 296 : 51 C. L. J. 171 : 31 Cr. L. J. 
536 i A. 1. R. 1930 C. 212 : 123 I. C. 664. 

21. Serajul Islam (1927) 55 C. 794 : 29 Cr. L. J. 
927; A. I. R. 1928 C. 945: 111 I. C. 735 
[This case was followed in Dwarika Malo 
(1929) 56 C. 1 154 : 33 C. W. N. 692 : 31 Cr. 
L J. 377 : A.1,R. 1930 C. 60 : 122 I. C. 219 ; 


Amir Khan (1929^ 33 C. W. N. 1053 : 51 C. 
L J. 574 : 31 Cr. L. J. 425 : 122 1. C. 557; 
Tamizuddin (1929)33 C. W. N. 1054 : 31 
Cr. L. J. 426 : 122 1. C. 558 ; alt of which, 
so far as they say that the provision as to 
double the number is mandatory have been 
overruled by Erman Ali (1930) 57 C. 1228 
(F. B.) : 34 C. W. N. 296 : 51 C. L. J. 171 : 
31 Cr. L J. 536 : A. I. R. 1930 C. 2l2 : 123 
1. C. 664], 
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tion and sentence was set aside, can be explained, as has been observed in Lcda v. jS?.*® on the 
ground that the summoning of a lesser number of persons than required by S. 326 did 
prejudice the accused. The Allahabad High Court has held in the latter case that inspite 
of the word “shall" in S. 326, the direction therein is not necessarily mandatory ; the 
underlying principle in a trial by Jury is to secure an impartial trial by rendering impossible 
any intentional selection of jurors to try a particular accused, and an accused person has a 
right to claim to be tried by a Jury chosen with strict regard to all the safe-guards provided 
in the Code to secure perfect impartiality ; but a neglect of the strict provisions of S. 326 does 
not make the constitution of the Jury illegal or render the trial a nullity, if no failure of justice 
is occasioned, the defect being cured by S. 537. 

Objection that the Jury weie not empanelled in the manner prescribed by law will be 
taken notice of by the High Court even if it be raised at a late stage in. the appeal, because 
it involves a question of jurisdiction going to the root of the trial.®® 

The cases where special jurors are to be summoned have been mentioned in the 3rd 
and 4th provisos to S. 276. Trial for sedition under S. 124A I. P. C. should be by Special 
Jury.®‘ Special jurors are usually had when the matters to be tried are of too great a nicety 
for common jurors. 

Penalty for non-attendance of the jurors summoned, has been provided for, when the 
trial is before the High Court, by S. 318, and when it is before the Court of Session, by S. 
332. The Court has an inherent power of exempting a particular juror for good reasons.®® 
It has also an inherent power to choose in a particular case only such persons as are able to 
read English.® ® 

When the jurors summoned attend the Court, the choosing of a Jury takes place in the 
manner stated in Ss. 276-279 of the Code. S. 276 with all its provisions is a general Section 
dealing with the general nature of the procedure, and the details of that procedure are to be 
worked out with reference to Ss. 277-279. These Sections must be read together as prescribing 
one continuous procedure for the empanelling of juries according to circumstances.® ’ 

S- 276 provides that the jurors shall be chosen by lot from the persons summoned as 
aforesaid in such manner as the High Court may from time to time by rule direct. If the 
Judge himself selects jurors instead of choosing them by lot, he acts contrary to the provisions 
of the Section ; bufthe verdict of the Jury so chosen will not be interfered with, if the prisoner 


22. L'ala (1933) 56 A. 210 : 1933 A. L, J. 1446 : 
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27. Lala (1933) 56 A. 210 j 1933 A. L J. 1446 ; 35 
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is not in any way prejudiced.®* Where a Judge instead of conducting a second ballot out 
of the jurors present in Court as required by rule H of the Oudh Criminal rules chose the 
required number from amongst them, and the accused on being asked whether he had any 
objection stated that he had none and the trial proceeded ; it was held that there was no 
illegality but only an irregularity curable by S. 537 Cr. P. C. .®'' 

But where instead of chosing jurors by lot as required by S. 276 and then hearing and 
■deciding objections as provided by Ss. 276 to 279, the Judge proceeded to exempt some of 
the persons present merely on their own representation and tried the accused with the rest, 
and where it further appeared that the persons summoned to act as jurors had not been 
selected in the manner prescribed by S. 326 Cr. P. C. ; held, that the irregular procedure, in as 
much as it affected the constitution of the Court, was not curable by S. 537 Cr. P. C. And 
where out of the jurors summoned only the requisite number appear and they constitute 
the Jury, the Jury is not properly constituted. ® ^ On the other hand, where only 5 jurors were 
present though 10 were summoned and those 5 were chosen by drawing the names 
from the jurors summoned including those who were absent and these 5 constituted the Jury 
without objection by the accused ; held that there was no irregularity, and even of there was 
any it was cured by S. 537. Instances are not uncommon of accused obtaining 
by express request a body of jurymen acquainted with the English language. When the 
Judge began the selection of jurors the Public Prosecutor pointed out that there were certain 
documents in English, the identity of the hand-writing of which was a fact in issue ; the 
Judge proceeded with the consent of the accused's Counsel to choose the Jury by lottery 
from amongst those able to read English ; held, that in doing so the Judge did not exceed 
the inherent powers that he had in ensuring a fair trial. ** The ‘High Court' in this Section 
is not limited in its meaning as in S. 266, but is used in the more extended sense as defined 
in S. 4 (j). See Notea under "Hiijli Court” in. Ch. 1, ante- Thus the highest Court of 
criminal appeal or revision in a local area, and not necessarily a chartered High Court or a 
Chief Court may frame such a rule, the reason being that the framing of such a rule is 
a departmental measure and not a judicial part of a trial. 

As regards the choosing of jurors by lot, Bayley. J. in the case of R. v. Vithaldan 
Prarijivandm ( 1876) IB. 462, said that when nine persons are to be chosen by lot to form the 
Jury they ought to be selected from the entire number of persons summoned to act as jurors 
and that the selection by lot ought to be made from one box and not from six boxes (separate 


28. Jhubboo Mahion (1882) 8 C. 739; Sonia 
(1926) 28Cr. L. J. 177: A. I. R. 1927 N. 
1 17 ; 99 1. C. 849 ; In re Anipe Palladu (1916) 
1917 M. W. N. 1 : 18 Cr. L. J. 15 : 36 I. C. 
847. 

29. Ram Adhin (1929) 6 O. W. N. 97 : 30 Cr. L. 
J. 384 : A. I. R. 1929 O. 154 : 1 14 I. C, 814 
( following Jhubboo Mahton ( 1 882) 8 C. 739 
and dissenting from Bradshaw (1911) 33 A. 
385 ; 12 Cr. L. J. 46 : 9 1. C. 278 ] 


30. Brojendra (1902) 7 C. W. N. 188. 

31. Tajali (1927) 28 Cr. L. J. 843 : A. I. R. 1928 P. 
31 : 104 I. C. 459. 

32. Akbar Ali (1927) 7 P. 61 : 28 Cr. L. J. 881 : 
A. i. R. 1928 P. 1 : 104 1. C. 897. 

33. Muthoora Singh (1872) 18 W. R. 66. Cf. 
S. 278 Cl. (g) of the Code. 

34. Mohiuddin (1930) 51 C. L. J. 352 : 32 Cr. L. 
J. 455 : A. I. R. 1930 C. 437 : 129 1. C. 834. 
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ballot boxes marked outside Europeans, Indo-^Britons, Portuguese, Parsees, Hindus and 
Mahomedans) as was the previous practice. In empanelling a Jury in the case of a statutory 
majority of Europeans or Indians the practice which obtains in the Calcutta High Court 
Sessions is to draw the names first from a mixed ballot until the defence has exhausted 
its challenges, then to draw only European or Indian names discarding the Indians or the 
Europeans as the case may be, in order to make up the required number for the statutory 
majority ( Vide Crown Side Rules, 23 and 23A. at pp. 488-9 of the High Court Original 
Side Rules). 

Proviso (2) to S. 276 says : "'In case of a deficiency of persons summoned the 
number of jurors required may, with the leave of the Court, he chosen from such other 
persons as may be present". 

In interpreting the proviso, there was a conflict of decisions and the matter came up 
before a Full Bench® ^ of the Calcutta High Court. Buckland, J., who delivered the judgment 
of the Full Bench, explained the working of the proviso as follows 

"It is to be presumed that the total number summoned is that required by S. 326, 
that is to say, at least ten, for a jury of five, and in the aggregate there may be more. 
This will depend upon the number required for the Sessions and stated in the letter to 
the District Magistrate. On the names being drawn from the box, one by one, each after 
another, and called aloud as each is drawn, it will become apparent who has not attended, 
and it is only when all the names have been so drawn and a number of persons insufficient for 
the purpose of constituting a Jury have answered to their names, that the deficiency will 
become manifest. The deficiency will be the number by which the number of persons 
answering their names and empanelled falls short of the number of persons of which the 
Jury should consist. It is then and not until then that the proviso begins to operate ; and 
on that point being reached, the Court has to exercise a discretion whether to allow 
persons to be chosen from among the bystanders in sufficient number to supply the deficiency, 
or whether to adjourn the case for a fresh Jury to be summoned". The learned Judge then 
summarises thus • — "The Section (276) provides, in the first instance, for a ballot among 
the persons summoned under S. 326, all of whom may or may not be present. When 
their names have been exhausted, if a Jury has not yet been empanelled, the Court may, 
in its discretion, allow the number requisite to complete the Jury to be chosen from among the 
bystanders, or may adjourn the case for a fresh Jury to be summoned. As each name is 
drawn and called aloud, if the person summoned answers, or as each juror is chosen from 
among the bystanders, should that point have been reached and that course be permitted, the 
accused shall be asked if he objects to be tried by such juror. Should the objection be allowed 
the Court should proceed as laid down in S. 279 (2), adopting the course prescribed according 

35. Kedar Nath (1927) 55 C. 371 (F. B.) : 32 C. 1 102 : 46 C. L. J. 160 : 28 Cr. U J. 889 : A. 

W. N. 221 : 47 C. L. J. 43 : 29 Cr. L, J. 1. R- 1927 C. 787 : 194 I.C ; 905 ; and approv- 

437: A. I. R. 1928 C. 83: 108 1. C. 577 ing Rahamat ( 1927) 54 C. 1026: 31 C. W. 

[ dissenting from Bholanath (1926) 44 C. L. J. N, 71 1 : 28 Cr, L. J. 615 : A. I. R. 1927 C. 

541 ; 28 Cr. L. J. 194 : A. I. R. 1927 C. 242 ; 593 : 102 1. C. 903. 

99 1. C.930; Rosonali (1927; 31 C W. N. 
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as there are or are not persons left from among those summoned whose names have not 
l^n drawn”. Mukerji, J. added that the words in 279 (2), “the place of such juror shall be 
supplied by any other juror attending summonses and chosen in manner provided in S. 
276”, clearly point to persons, originally summoned to act as jurors, only taking part in the 
ballot : the Section becomes unworkable if others are to take part in the ballot. Where, there- 
fore,— (1) 10 persons were summoned to serve on the Jury and of these 6 attended ; objection 
was allowed against one, so 5 remained ; the Judge chose one from among the bystanders in 
Court, added his name to those of the 5 persons summoned and from these 6 the Jury of 
five was chosen by lot : Held, that the Jury was not empanelled as required by law ; 
the conviction and sentence were set aside and retrial ordered. (2) 7 persons among those 
summoned were present ; 2 of them being Europeans not understanding Bengalee were 
discharged ; 2 persons were chosen from among the bystanders and added to the 5 who 
remained, which made up a Jury of seven (it being a murder case) : Held, that the Jury was 
properly empanelled ; (3) 7 attended out of 12 summoned, one was excused and out of the 
remaining 6, five were chosen by lot: Held, that the Jury was properly empanelled.®® 
Clause (2) of S. 276 indicates that the manner of choosing by lot applies only to jurors 
attending in obedience to summons and not to persons chosen from those present in Court.®’ 

The above Full Bench decision has been followed by the Allahabad High Court in 
Ledav.E.^^ in so far as the method of choosing jurors is concerned. It holds that there 
is no provision in the Code by which the Court is to ascertain beforehand how many of the 
persons summoned to serve as jurors have attended and thus determine the deficiency which 
has to be supplied ; that the stage at which it should be ascertained whether they have attended 
or not is not reached until their names are called out for the purpose of empanelling a Jury ; 
that the word 'jurors’ in proviso (2) means actual jurors and not potential jurors ; and the 
number of jurors required, wherefore, means the number required to make up the quorum 
under S. 274 ; that the word "chosen" in proviso (2) simply means selected ; and that the 
"deficiency” in S. 276 refers to the number required to form the quorum and not the deficiency 
of persons summoned for the purpose of making up the minimum number of ten amongst 
whom lots are to be drawn. 

When on drawing lot it was found that some absent jurors were also chosen and 
consequently substitutes for them were obtained by process of elimination and no objection 
was taken to the appointment of five jurors present, the constitution of the Jury is valid and 
the trial is not illegal.®* The required number may be chosen without lot from the persons 


36. Kedar Nath (1927^ 55 C. 371 (F. B.), at 
Pp. 389, 390 : 32 C. W. N. 221 : 47 C. L. 
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W, N. 1 154 : 32 Cr. L. J. 190 : A.I.R. 1931 
C. 178: 1281. C. 811. 

37. In re Anipe Palladu (1916) 1917 M. W. N. I : 
18 Cr. L. J. 15 : 36 I. C. 847. 


38. Lala (1933) 56 A. 210: 1933 A. L J. 1446: 
35 Cr. L. J. 668 : A. I. R. 1933 A. 941 : 148 
I. C. 339 [dissenting from Bradshaw (1911) 
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present, though not on the Jury list Out of 18 jurors summoned, only 8 were present and 
the Judge empanelled a Jury of seven by lot out of 8 and tried the case : //eW, that the 
constitution of the Jury was not illegal,* * 

'Persons present in Court' means persons who are within the precincts of the Court- 
building, either because they have been summoned for other cases or by mere chance ; they 
need not be within the four walls of the room.** Requisition of persons from outside Court 
to make up the deficiency in the number of jurors to be empanelled is not proper,** 

The word "jurors" in the proviso (2) is a general term meaning both special and com- 
mon furors.** Where special jurors to the number of 18 had been summoned but only 5 of 
them were present ; Held, that it was open to the Judge to supplement the five special jurors 
who were available and who were chosen by lot and one special juror who happened to be 
present with three persons who were jurors awaiting in another Court but presumably were not 
on the special jury list at all.** 

4. Objections against Jurors* Grounds of ( Ss. 277-278) — 

As each juror is chosen his name shall be called out and, upon his appearance, the 
accused shall be asked if he objects to be tried by such juror. Objection may then be taken 
to such juror by the accused or by the prosecutor, and the grounds of objection shall be stated 
(S. 277). In the High Court, however, objections without grounds stated shall be allowed to 
the number eight on behalf of the Crown and eight on behalf of the accused, or all the accused 
(S. 277 proviso). From the use of the expression "before the first juror is called and accepted" 
in S. 275, it seems clear that the Code contemplates the objection being taken simultaneously 
with the appearance of the juror in Court on his name being called out and before the second 
juror is called. When no objection is taken by either side or if the objection be disallowed, it 
should be deemed that the juror has been accepted. In England, it seems, Counsel can 
challenge any juror at any stage of the proceeding, before he is sworn V. Frost, 9 C. 6- 

P. 136). There the prisoner may challenge peremptorily 35 jurymen in cases of treason, 20 in 
cases of felony and none in cases of misdemeanour. 

The omission to ask the accused under S. 277 (1) if objects to be tried by the juror whose 


40. Muchu (1924) 29' C. W. N. 652 ; 26 Cr. L. J. 
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name has been called aloud, is an irregularity not affecting the conviction, in the absence of 
prejudice. ® 

The grounds on which objections may be taken are specified in S. 278. If these 
grounds are made out to the satisfaction of the Court, it shall decide in favour 
of the objection and the decision shall be recorded and be final ( S- 279 (I)), The 
Judge has a wide and final discretion in the matter^ ^ ; but the objections, if taken, 
must be decided judicially and not turned down as frivolous.'** Another juror will then 
be chosen in the manner provided by S. 276, i. e. by lot, and so on, in the case of 
as many objections as are found good. In case there is no other juror left amongst those 
summoned, the Court may either postpone the case and summon a fresh number of jurors, or 
the place of the objected juror shall be supplied '‘by any other person present in Court whose 
name is on the list of jurors or whom the Court considers a proper person to serve on the jury" 
{ S, 279 (2) ) It is evident from the passage quoted above that a person present in Court but 
whose name is not in the Jury list may be chosen as a juror if he is otherwise considered a 
proper person. See Notes under the heading ** Method of choosing jurors* ante. 

The first ground of objection ( S. 278 (a) ) is some "presumed or actual partiality" in 
the juror. It corresponds to "implied or actual bias" in the New York Criminal Procedure 
Code, Ss. 377 and 376, the provisions of which are given below to illustrate the two kinds 
of partiality mentioned in the Indian Code : — 

"(a) Implied bias — A challenge for implied bias may be taken for all or any of the 
following causes and no other consanguinity or affinity within the 9th degree to the 

person alleged to be injured by the crime charged, or on whose complaint the prosecution 
was instituted, or to the defendant ; (2) bearing to him the relation of guardian or ward, 
attorney or client, or client of the attorney, or Counsel for the people or defendant, master 
or servant, or landlord or tenant or being a member of the family of the defendant, or of 
the person alleged to be injured by the offence charged, or on whose complaint the prose- 
cution was instituted, or in his employment on wages ; (3) being a party adverse to the 
defendant in a civil action, or having complained against or been accused by him in a 
criminal prosecution ; (4) having served on the Grand Jury which found the indictment, or 
on a Coroner's Jury which inquired into the death of a person whose death is the subject 
of the indictment ; (5) having served on a Trial Jury which has tried another person of the 
crime charged in the indictment ; (6) having been one of a Jury formerly sworn to try the same 
indictment, and whose verdict was set aside, or which was discharged without verdict,' after 
the cause was submitted to it ; (7) having served as a juror in a civil action brought 
■against the defendant, for the act charged as a crime ; (8) if the crime charged be punishable 
with death, the entertaining of such conscientious opinions as would preclude his finding 
the defendant guilty. In any of these cases be shall neither be permitted nor compelled 
to serve as a juror. — S. 377. 
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'Xb) Actual bias— A challenge for actual bias may be taken for the existence of a 
state of mind on the part of the juror, in reference to the case or to either party, which 
satisfies the Court, in the exercise of a sound discretion, that such juror cannot try the issue 
impartially and without prejudice to the substantial rights of the party challenging. But the 
previous expression or formation of an opinion or impression in reference to the guilt or 
innocence of the defendant, or a present opinion or impression in reference thereto, is not 
a sufficient ground of challenge for actual bias, to any person otherwise legally qualified, if 
he declare on oath that he believes that such opinion or impression will not influence his 
verdict, and that he can render an impartial verdict according to the evidence, and the Court 
is satisfied that he does not entertain such a present opinion or impression as would influence 
his verdict. — S. 376." 

Where there are reasonable grounds for presuming partiality in a juror the Judge is bound 
to allow the objection. ® In order to found a challenge it is not competent to ask a 
juryman if he has not previously to the trial expressed an opinion hostile to the accused 
or their cause, but such expressions must be proved by extrinsic evidence.^® 

The word alienage' in clause (b) of S. 278 means the condition of an alien, a 
foreigner ; and the word 'Court' in clause (d) refers to the Court trying the case. 

The last ground of objection is stated in a general form as "any other circumstance 
which, in the opinion of the Court, renders him improper as a Juror" (S. 278 (h) ). The 
following has been held not to be good grounds on which objections may be made : — 
(I) Want of knowledge of English^ ^ ; creed of juror'^’^ ; acquaintance of a juror 
with the Public Prosecutor who was the am-muktear of the juror's landlord^' ^ ; employment 
of the juror as a clerk in the District Magistrate's office.'* ^ 

Under the Code of 1861 an appellant complained that he, a stranger and foreigner, was 
tried by a Jury ignorant of his language and his ways and so he had not a fair trial. 
Campbell, J. referred to the SS 323, 343 and 349 of the Code as securing to him the rights 
to which he was entitled and called for a certificate from the Sessions Judge as to whether 
the requirements of the law were complied with.^*^' 

5, Offences concerning jurors. 

A juryman is a public servant S. 21 cl (5), !. P. C.J. S. 229 1- P. C. deals with false 
persopation or a juror or assessor and applies to two classes of cases : 1st. where he had guilty 
knowledge before he was returned ; and 2nd. where he has such knowledge after he was 
returned. The word 'returned' in the Section means getting oneself enlisted as a juror or 
assessor. It is a misdemeanour at Common Law for a person to pretend to be a qualified 
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Juryman and go into the jury-box and act in the name of a qualified juryman, and this 
without any corrupt motive.* * 

6. Indemnity of jurors. 

No juror, properly empanelled, is accountable for, nor will any action lie against him 
in respect of anything said or done by him in the discharge of his office.® ^ But this privilege 
does not extend to a person not returned by a Sheriff, but who by confederacy with a Clerk 
of the Court procured himself to be called and sworn on the Jury with intent to serve some 
malicious purpose.®* 

7. Foreman of the Jury. 

When the necessary number of jurors have been chosen, they shall appoint one of their 
number to be the foreman. If the majority of the Jury do not within a reasonable time agree 
in the appointment of a foreman, he shall be appointed by the Court. The function of 
the foreman is to preside in the debates of the Jury, deliver the verdict of the Jury and ask 
any information from the Court that is required by the Jury or any of the jurors. (S. 280). 

8. Swearing of the jurors. 

The Code of 1861, did not require jurors to be sworn. Under the said Code it was 
said by Couch C. J., of Bombay : "We have ascertained from the High Court of Calcutta 
that the practice of swearing the Jury is not observed in those districts of the Bengal Presidency 
where the system of trial by Jury has been in force under the provisions of the Code of 
Criminal Procedure ; and there is nothing in the Code to show that it was intended that 
the Jury should be sworn.*® After the passing of the Indian Oaths Act (X of 1873), the 
jurors were required to be sworn under that Act (S- 281). It was presumed in a case 
under the Code of 1872, when Act X of 1873 had come into force, that omission to 
administer oath to the jurors would be curable by S. 13 of that Act.*® 

9. When a new juror shall be added or the Jury discharged and a new Jury 
chosen before the return of the verdict. 

S. 282 mentions three circumstances under which this shall be done : — 

( 1 ) When any juror, from any sufficient cause, is prevented from attending throughout 
the trial. If a juror be unable to attend on a particular time or day of the trial for good cause, 
the Court may adjourn the hearing for a short time under the provisions of S. 344 ( 1 ). But 
if he becomes unable to attend throughout the trial, as for instance on account of illness,®* 
the Court shall cause a new juror to be added, if that is practicable, or shall discharge the 
Jury and proceed to choose a new Jury. 

56. Clark (1918) 26 Cox 138. 59. Lakshuman (1867) 3 Bom. H. C. R. Cr. 

57« Halsbury's Laws of England, Hailsham Edn. Cas. 56. 
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(2) Or, if any juror absents himself and It is not practicable to enforce his attendance. 
A juror failing to attend without lawful excuse is liable to a fine not exceeding 100 rupees, 
under S. 332. 

(3) Or, if it appears that any juror is unable to understand the language in which the 
evidence is given or, when such evidence Is interpreted, the language in which it is interpreted. 
This may include the case of a juror, who is deaf.®® It has been held by the Privy Council 
that even after the verdict resulting in the conviction and sentence of the accused, if it 
transpires from evidence that one of the members of the Jury had not sufficient knowledge 
of the English language to follow the proceedings, the conviction and sentence must be set 
aside, as it was a clear miscarriage of justice ; and that the juror whose competency is 
challenged may be examined for or against the allegation.*® 

In all the above cases, the Judge has a discretion to discharge the Jury or have another 
juror, and if the order of discharge is good, the High Court will not interfere. Re-summoning 
a discharged Jury would be improper and inconvenient, save in veiy exceptional 
circumstances.** In either case, the trial must commence afresh (S. 282 (2)), and the reading 
over to the witnesses of their previous depositions has been held illegal.*® 

A Sessions Judge cannot, on account of the absence of a witness, discharge a Jury and 
direct a fresh trial to be held ; he may adjourn the trial if he considers necessary or advisable 
to do so under S. 344.® * It is not a ground for discharging a Jury merely that evidence 
for the Crown is not forthcoming or that a material witness for the Crown refuses to give 
evidence. ® ’ 

The Judge may also discharge the Jury whenever the prisoner becomes incapable of 
remaining at the bar (S. 283). 

Ss. 282 and 283 are not exhaustive of the circumstances under which a Jury can be 
discharged and the trial commenced anew. It is only as far as it deals with any point 
specifically that the Code of Criminal Procedure is exhaustive and the law is to be ascertained 
by reference to its provisions. Thus, where the question of misconduct on the part of the 
Jury or other similar sufficient cause arises, the Sessions Judge has inherent power to discharge 
the Jury and empanej another, but such power to discharge the Jury on such grounds is not 
to be exercised lightly, nor until the Judge has satisfied himself by such form of enquiry as in the 
circumstances he can adopt that reasonable grounds for exercising such a right exists. The 
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matter is one for the Judge’s discretion. To argue otherwise would involve the proposition 
that whatever the stage of the trial may be, however gross the misconduct of the Jury and 
however patent to everybody concerned it may appear, there is no remedy, but that the trial 
must continue to run its course to conclusion, when it will be open to the presiding Judge to 
submit the case to the High Court under S. 307. So farcical a procedure would only bring 
the administration of justice into disrepute. Where the Jury associated with the person 
looking after the defence, the Judge has the inherent power to discharge them.*® In case of 
an allegation against a juror, the Judge has power to make an enquiry necessary for the ends 
of justice ; such an enquiry is a judicial enquiry in the course of which the Judge is entitled 
to call upon persons to appear before him, to administer oath to such persons and to require 
them to give evidence. ® * It is entirely for the Judge to determine and it is entirely in his 
discretion to determine whether there was such misconduct on the part of a juror as 
necessitates a discharge of the Jury and the decision given by the Judge on the question 
is not open to review. ^ ® He has inherent power to discharge the Jury on the ground of 
suspicion of partiality, after holding a full and careful enquiry, as it is a serious matter. It is 
competent to the High Court in revision to enquire into the validity of the reasons for dis- 
charging the Jury ; where a Judge discovers that there are good grounds for suspecting the im- 
partiality of some of the jurors, it is not only discretionary on his part but is incumbent on him 
to discharge the Jury in order to give the trial a look of fairness ; but suspicion in the 
mind of the Public Prosecutor is not and can never be recognised a valid ground for 
discharging a Jury ; something more definite and tangible than that is necessary.” Discharging 
a juror after empanelling, on the ground of misconduct, and taking in his place another 
person present in Court, is not objectionable, on analogy with S. 282 Cr. P. C. ” The mere 
circumstance that a juror says to a friend in a private conversation that he did not think the 
prosecution case to be true in the particular case in which he has been serving as a juror, 
is not a matter which at the end of the trial can be used as a reason why the trial should be 
held afresh.^* 

The adoption of some procedure not expressly authorised by the Code is not necessarily 
wrong: the Code cannot provide for every possible case.' In the absence of a provision 
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70. Nagen Kundu (1934) 61 C. 498 : 38 C. W. N. 
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Charles worth (1861) 9 Cox C. C. 44 : 2 F. 
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71. Abdur Rashid (1929) 56 C. 1032 : 33 C. W.N. 
425 : 31 Cr. L. J. 366 : A. I. R. 1929 C. 343 . 
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72. Rebati Mohan (1928) 56 C. 150 : 32 C. W. N. 
945 : 30 Cr. L. J. 435 : A. I. R. 1929 C. 57 : 
115 I. C. 258. 

73. Ajit Munshi (1932) 33 Cr. L. J. 869 : A. I. R- 
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I. C. 60. 



CHOOSING A JURY 


147 


CH. IIM 

to the contrary in the Cr. P, Code, the English law which recognises the power of the Judge 
to discharge the Jury either before or after verdict may safely be applied to India as a principle 
of justice ( (1821) 4 B. &• Al. 273 followed).'*® Other instances of misconduct of the Jury are : 
(1) the formation and expression of opinion before evidence is concluded^* (2) or before the 
address of the Crown” ; (3) conversation with strangers after retirement.” No action can be 
taken for misconduct unless proved by legal evidence.'** Petition not supported by affidavit, 
wanting in details, is insufficient.® “ The following, amongst others, have been held to be 
misconduct on the part of jurors : — Separation after being sworn, before verdict ; receiving 
evidence or holding any communication with any person on the case, out of Court ; 
expressing opinion at an early stage of the case ; misleading Counsel by an intimation that 
they do not wish to hear more evidence for his client ; eating or drinking at the expense 
of a party." * 

If one of the jurymen who gave the verdict was a person not entitled to sit on the 
Jury, the verdict must be treated as a nullity.*^ When there was a verdict by the Jury which 
was not competent at that time to give a verdict in as much as it had been discharged before- 
hand, held that the conviction of the accused based on such a verdict was illegal.® * The 
English law on the subject has been summarised thus® * ; — 

"If a person whose name is not on the panel answers to a name called, and is sworn 
and serves on a Jury, the proceedings taken before such Jury may be set aside, whether the 
mistake be discovered before or after verdict, but the Court will be slow to interfere with a 
verdict in the absence of substantial miscarriage of justice, even though the Crown or a prisoner 
may have been unable to exercise a right of challenge." 

Allegations in a memorandum of appeal from a conviction that one of the jurors was 
hard of hearing and another ignorant of English and unable to follow the arguments in Court, 
should be supported by an affidavit filed in time so that the Crown could make the necessary 
enquiries and file a counter-affidavit, if necessary, before the appeal came on for hearing. An 
affidavit filed just before the hearing of the appeal cannot be entertained." ® 
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r. C. 833. 

77. Olu Mahamad (1902) 7 C. W. N. xxxi 
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As to the discharge of Jury under S. 305 Cr. P. Code, see notes under heading ‘'Dis- 
charge of Jury” in Ch. VIII post. As to the effect of discharge, see S. 30S Cr. P. Code. 

10. Judge’s discretion in discharging a Jury and choosing a new Jury, under the 
English Law. 

In spite of the provisions contained in Ss. 282, 283 and 308 of the Code of Criminal 
Procedure, contentions are sometimes raised, based on English Law, that the trial before 
the new Jury chosen after the discharge of the old Jury is illegal, in as much as the old 
Jury having been duly empanelled and sworn could not have been discharged without 
sufficient cause, and that if the discharge has been irregular no other Jury can be empanelled 
to try the prisoner. It is necessary, therefore, to notice briefly the English Law on the subject. 

The power of the Judge to discharge the Jury under the law in England was more or less 
a matter of practice which fluctuated at various times and which has been summed up in the 
elaborate judgment of Cockburn, C. J., in the case of Charlotte Winsor v. The Queen 
(1866) L. R. 1 Q. B. 289, at pp. 303-306. The old rule of practice "that a Jury once sworn 
and charged in a criminal case could not be discharged without giving a verdict” was departed 
from again and again. 

The death of a juror ( R. V, Gould, 3 Burn's Justice 30th. Ed. 98), the illness of a juror 
{R. V. Scalbert, 2 Leach 620), the misconduct of a juror in leaving the jury-box and also 
the Court without the Court's leave {R. V. Ward, 10 Cox. 573), the sudden illness of 
the prisoner (R. Stevenson, 2 Leach. 546), though the prisoner consented to trial going on in 
his absence {R. V. Streek, 2 C. 6- P. 413), the absence of a witness by accident {R. v. Stokes 
6 C. &■ P. 157), have been held to be good and sufficient grounds warranting the discharge of a 
Jury. In Reg. v. Davison (1860) 8 Cox. 360, Pollock C. B., Martin B., and Hill J., in a case 
where a Jury had been discharged by a Judge of what was said was his own caprice, and not 
from any illness of any of the jurors or any real necessity having arisen and no reason for the 
discharge appearing on the record, it was held that the discharge did not bar a second trial. 

The rule quoted above, in its broad form, received the approbation of the majority of 
the Court of Queen's Bench in Ireland in the case of Conuay and Lynch v- The Queen 
(1845) 7 Ir. L. R. 149: 1 Cox 210. The facts of that case were that in a trial for murder 
at the Spring Assizes of 1843, after the Jury had been sworn and the evidence had been 
closed, the Jury retired to deliberate and remained 24 hours without meat, drink, fire or other 
refreshment and they then returned into Court and declared that they had not agreed on their 
verdict and that they could not agree on it. The presiding Judge thereupon discharged the 
Jury without consent and without objection, and without any fatality having occurred. The 


354 ! 38 C. W. N. 1 1 : 58 C. L. J. 300 : 
12 P. 81 1 ! 35 Bom. L. R. 1087 : 65 M. L. J. 
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was held that the Juror whose competency is 
challenged may be examined cither for or 
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judgment of the dissentient Judge Crampton J. was approved by the Court of Queen's 
Bench in England in The Queen v. Charlesworth (1861) 31 L J. Rep. M. C. at p. 46: 
1 Best &• Smith 460. There on a trial of an information by the Attorney-General for 
bribery, a material witness for the prosecution refused to answer a question put to him, and 
the Judge, holding that he was bound to answer it, adjudged him guilty of contempt, and there- 
upon and for no other reason, at the request of the Counsel for the prosecution, the 
defendant objecting, discharged the Jury. The course pursued in this case was questioned 
in the Court of Queen's Bench in England and although it was not necessary to give 
judgment upon its propriety, Blackburn, J. expressed an opinion that it was right, which opinion 
seems to have been shared by Cockburn, C. J. who denied that the rule laid down in 
Blackstone that "the Jury cannot be discharged, unless in cases of evident necessity till they 
had given their verdict" is a true or correct exposition of the law as practised then. 
Wightman and Crampton JJ. on the other hand thought that the discharge under the 
circumstance mentioned was improper. Wightman, J. Crampton, J. and Blackburn, J., how- 
ever, were agreed that assuming that the discharge of the Jury was improper, the defendant 
was not entitled to judgment or to a stay of Jury process ; Cockburn, C. J. inclining to 
the same opinion, but holding that in a case of doubt the Court ought not to interfere. 

In Charlotte Wimor v- The Queen (1866) L. R. 1 Q. B. 289 in a trial for felony, 
the Jury being unable to agree, the Judge discharged them and the prisoner was then 
given in charge of another Jury at the next assizes, and a verdict returned and judgment and 
sentence passed. On a Writ of Error it was held that the Judge had a discretion to discharge 
the Jury, which a Court of Error could not review ; that the discharge of the first Jury 
without a verdict was not equivalent to an acquittal and that a second Jury process might 
issue. The case was taken to the Court of Exchequer Chamber [( 1 866) L. R 1 Q. B. 390] and 
the decision of the Queen's Bench was affirmed. The Judgment of the Court (Erie C J., 
Pollock, C. B-, Martin, Bramwell, and Piggott BB., and Byles and Montague Smith JJ,) was 
delivered by Erie C. J. The learned Chief Justice observed as follows : — "We think it unneces- 
sary again to go through an examination of the authorities and arguments upon 
which the judgments in the cases referred to, were rested, all with one exception 
leading to the conclusion above stated. The exception is the decision in the case of 
Conway and Lynch (7 Ir. L. R. 149) where the judgment of the majority was adverse 
to that conclusion. ' But Crampton, J. dissented from the rest of the Court and gave a 
judgment, remarkable for sound reasoning and deep research, by which the propositions 
of law- on which he relied appear to us to be clearly established. (See the Judgment 
of Crampton, J. which is also reported in the footnote to the case of the Queen v. 
Charlesworth 31 L. J. Rep. M. C. at p. 46). We consider that the doubts which 

have caused this repeated litigation originate in the unlimited terms used by Sir Edward 
Coke in stating what he considered to be the rule of the common law relating to the discharge 
of juries before verdict, viz, "a Jury sworn and charged in the case of life or member, 
can not be discharged by the Court or any other, but they ought to give their verdict" 
fCo. Litt. 227b). This rule, if taken literally, seems to command the confinement of the Jury till 
death if they do not agree, and to avoid any such consequence an exception was introduced 
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in practice which Blackstone has described by the words 'except in case of evident necessity'" 
(See 4 BI. Com. 360). But the exception so expressed has given rise to further doubts, 
because necessity is an equivocal word, meaning either irresistible compulsion or high degree of 
need. Those who have been interested in objecting to a discharge of a Jury before verdict, 
Have disputed whether the discharge was necessary in the stricter sense of the word. 
The same dispute about the meaning of the word necessity in the exception to the rule 
is the source of the main questions raised upon this writ of error, and they are in 
substance answered when we decide on the meaning of that word in the exception to this 
rule, and apply that meaning to the facts appearing on the record. We assume it to be 
clear that the discharge of the Jury before verdict may be lawful at sometime and under 
some circumstances. Then with reference to the facts on this record, we hold that the 
Judge at the first trial had by law power to discharge the Jury before verdict, when a 
high degree of need was made evident to his mind from the facts which he had asertained. 
We cannot define the degree of need without some standard for comparison ; we cannot 
approach nearer to precision than by describing the degree as a high degree such as in the 
wider sense of the word might be denoted by necessity. We hold further that the Judge 
alone had to decide when the 'necessity" in this sense of the word for the discharge of the Jury 
was made evident to him, and his decision thereon is not made subject to review by any legal 
tribunal. It was his duty to exercise his discretion both in ascertaining the relevant facts and in 
determining their effect in making the necessity for the discharge evident to himself. The 
lawfulness of the discharge depended upon the result of this exercise of his discretion, and 
the statement of that result upon the record is, in our judgment, sufficient to establish that the 
order for the discharge in question was lawfully made, and that the subsequent proceedings 
to trial and conviction are not rendered erroneous thereby. If the discharge of the Jury was 
lawful, all the grounds of error founded on the assumption that it was unlawful fail. The con- 
tention that the prisoner has a right, after a trial has begun and he has been given in charge to 
the Jury, to demand that the trial should be continued till a verdict should be given, or, if that 
cannot be done, that he should be acquitted and discharged, cannot be maintained. There is no 
reason or authority for supporting such a contention ; the failure of some of the Jury to agree 
with the rest is distinct from a doubt entertained by the whole Jury. If the notion could prevail 
that the failure of the Jury to agree entitled the prisoner to an acquittal, it of course follows 
that any single Juryman by refusing to agree could ensure an acquittal. Even if it was 
assumed, for the sake of argument, that the statement on the record led the Judges of 
the Court of Error to the opinion that the order for the discharge in question was an -impro- 
per exercise of discretion on the part of the Judge who tried the case, still we should 
hold that such a discharge was no legal bar to a second trial either on the same or on a fresh 
indictment. The only pleas known to the law founded upon a former trial are pleas of a former 
conviction or a former acquittal for the same offence, but if the former trial has been abortive 
without a verdict, there has neither been a conviction nor an acquittal, and the plea could 
not be proved. That which would be a matter of plea to a fresh indictment would be 
ground of error upon a second trial upon the same indictment. As far as relates to the 
former abortive trial, nothing which then took place would be ground of error on the 
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second trial on the same indictment, unless it would have been a bar by way of plea to a 
new indictment for the same offence. All the authorities are concurrent to this effect with 
the single exception of the case of Contoay and Lynch v. Req. (7 Ir. L, Rep. 149), and we 
have before given our opinion on that case. On these grounds we decide that there is no error 
apparent on this record and the judgment of the Court below is affirmed.'' 

The discretion exercised by the Judge when he discharges the Jury on the ground of 
necessity, of the existence of which necessity it is for him to determine, cannot be reviewed 
in any way, though it was intimated— though not judicially — that a Jury could not be discharged 
to allow the prosecution to present a stronger case in another trial [ LewU 
78 L. J. (K. B,) 722: 2 Cr. A. R. 180], As regards the apprehension that Judges, if left 
to themselves, may act capriciouly and against the prisoner's interest, reference may perhaps 
not inaptly be made to what has been said by two of the most eminent Judges that ever 
sat on the Bench. Cockburn, C. J. in the aforsaid case of Charlotte Winsor v. The Queen, 
(at p. 310) observed thus : "It is true, as the Judges of old felt, there are instances in which 
discretionary power might be grievously abused in times such as 1 trust this country will never 
see again ; but 1 do not believe that discretionary power ever could be or would be abused at the 
present day. At the same time, men are open to infirmities which attach to human 
nature. I agree that our rules are to be framed to keep the administration of justice beyond 
the possibility of corruption. On the other hand, if a rule is essential for the convenient working 
of the administration of justice, we must trust to the honesty of those to whom we commit 
that most important department of the State. We must resort to the means we have of punishing 
corruption and dishonesty, if we find it operating on the minds of our judicial officers. 
I cannot help thinking that this discretion is one of a very useful and satisfactory character. 
We must trust that it will never be abused, or, if unhappily it should be abused, we must trust 
to the power of parliament and the executive for punishing the Judge who would act so dis- 
honestly and corruptly." Martin., B. in Reg v. Davison 8 Cox 368 said thus : "A Judge has 
a discretion in many things and those who appoint Judges ought to take care to appoint Judges 
on whose discretion reliance can be placed." 

The principles underlying the decisions in the cases referred to above have been codified 
in Ss. 282, 283, 305 and 303 of our Code of Criminal Procedure. These provisions again are 
not exhaustive ; and in cases of misconduct on the part of a juror, it has been held, as has 
already been noticed, that there is an inherent power in the Judge to discharge the Jury. 
( See notes imder the previous heading)* 

See jurther notes under S. SOS in Ch, VIII, post. 



CHAPTER IV. 

D— Choosing Assessors — SS. 284-286. 

DD- Joint Trial— S. 285A. 

S. 284. When the trial is to be held with the aid of assessors, not less than three and, if practicable, four shall be 
chosen from the persons summoned to act as such. 

S. 284A. (1) In a trial with the aid of assessors of a person who has been found under the provisions of this Code 
to be an European or Indian British subject, if the European or Indian British subject accused, or, where there are several 
European British subjects accused or several Indian British subjects accused, all of them jointly, before the first assessor is 
chosen so require, all the assessors shall, in the case of European British subjects, be persons who are Europeans or 
Americans or, in the case of Indian British subjects, be Indians. 

(2) In a trial with the aid of assessors of a person who has been found under the provisions of this Code to be 
an European (other an European British subject) or an American, all the assessors shall, if practicable and if such European 
or American befirc the first assessor is chosen so requires, be persons who are Europeans or Americans. 

S. 285 (I) If in the course of a trial with the aid of assessors, at any time before the finding, any assessor is, from 

any sufficient cause, prevented from attending throughout the triah or absents himself, and it is not practicable to 
enforce his attendance, the trial shall proceed with the aid of the other assessor or assessors. 

(2) If all the assessors are prevented from attending, or absent themselves, the proceedings shall be stayed and a 
new trial shall be held with the aid of fresh assessors. 

S. 285 A. In any case in which an European or American is accused jointly with a person not being an European 
or American, or an Indian British subject is accused jointly with a person not being an Indian, and such European, 
Indian British subject or American is committed for trial before a Court of Session, he and such other person may be tried 
together, but if he requires to be tried in accordance with the provisions of section 275 or section 284 A and is so tried, 
and the other person accused requires to be tried separately, such other person shall be tried separately in accordance 
with the provisions of this Chapter. 


List of Headings : — 

1. Number of assessors. 

2. Choosing of assessors. 

3. Composition of assessors according to the nationality of the accused. 

4. Procedure where an assessor is unable to attend (S. 285). 

5. Where an European and an Indian are tried jointly (S. 285 A). 


COMMENTARY. 


1. Number of Assessors — 

Trial with the aid of assessors can only take place in a Court of Session (S. 268). 
The number of assessors shall be three, and if practicable, four (S, 284). Previous to the 
amendment of the Section by Act Xll of 1923, S. 15, the provision was “two or more shall 
be chosen, as the Judge thinks fit’’. The amendment makes it clear that the number shall 
be four, if practicable, but not more, and if four be not practicable, then three at least. 
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When four are not chosen, the reason for the impracticability should be explained in the 
order^sh^, but the trial with three is legal, though no such reasons are recorded.^ The 
trial must be commenced with at least three assessors ; if it is commenced with less than three, 
then there is no trial and the wrong procedure cannot be cured by S. 537.^ If after a proper 
commencement, some of the assessors be unable to attend and at least one remains, then the 
trial would be valid (S. 285), but if before the commencement of the trial, one of the 
minimum number chosen becomes ill and is exempted from attendance, or was so deaf®, 
or deaf and blind ^ as to be incapable of understanding the proceedings, it was held that the 
Court -was not legally constituted at the commencement of the trial, and so the trial was 
invalid. A trial in the Sessions Court 'with the aid of assessors" does not begin with the 

reading of the charge, as the assessors are chosen under S. 272 of the Code, only if the 

accused does not plead to the charge or claims to be tried.® 

2. Choosing of Assessors. — 

The assessors shall be chosen from the persons summoned to act as sudh (S. 284). 
A list of persons liable to serve as jurors or assessors is prepared according to the provisions 
contained in Ss. 321-324. The Code does not make any provision for special assessors like 
special jurors. The mode of summoning assessors before the Court of Session is provided for 
in Ss. 326 and 327. The Section requires that the Judge much choose the assessor from the 

persons summoned ; he has no power to choose from persons otherwise present in 

Court.® The constitution of the Court is illegal jf only one assessor was duly summoned 
under S, 326, and the others were sent for at the trial. ^ A case triable with the aid of 
assessors was being tried by a Jury ; subsequently, on the day when arguments were heard, 
the Judge, on the objection of the defence, found that the case was triable with the aid of 
assessors, and he directed that "the jurors would henceforth be considered as assessors." 
Arguments were then apparently heard, and the opinions of the gentlemen who had been 
empanelled as jurors were recorded as the opinions of the assessors. lieAd, that the trial was 
illegal as the gentlemen were not "summoned to act as assessors," but as jurors, and so the 
trial was not by a lawfully constituted tribunal.® 


1. Jamal Momin (1924) 1925 P.29 : 26 Cr. L, 
J. 713 : A. I. R. 1925 P, 381 : 86 I. C. 
153. 

2. Jairam Kunbi (1923) 20 N. L. R. 129 : 25 Cr. 
L J. 459 : A. 1. R, 1924 N. 287 : 77 I. C. 81 1 
[ following Jaisukh (1920) 43 A. 125 : 22 Cr. 
L. J. 127 : 59 I. C. 559 ; Jayram (1901) 25 B. 
694 : 3 Bom. L. R. 274 ; Tirumal Reddi (1901) 
24 M. 523 1 ; Ram Narain (1923) 26 Cr. L J. 
359 : A. I. R. 1925 O. 1 10 ; 84 I. C. 71 1. 

3. Babulal (1898) 21 A. 106 ; Bastiano (1890) 15 

514. 

4. Tirumal Reddi (1901) 24 M. 523 : 2 Weir 340. 


5. Bastiano (1890) 15 B. 514 ; Jayram (1901) 25 
B. 694 : 3 Bom. L. R. 274. 

6. Balak (1917) 19 Cr. L. J. 363 ; 44 1. C. 587 ; 
Khub Singh (1910) 1 1 Cr.LJ. 724 (O) ; 8 I.C. 
874. 

7. Badri (1894) A. W. N. 207 ; Man Singh (1913) 
35 A. 570 : 14 Cr. L. J. 654 : 21 I. C. 894. 

8. Sheopal (1933) 34 Cr. L. J. 1093 : A.I.R. 1333 
O. 351 : 145 I. C. 803 [ relying on Khub Singh 
(1910) 11 Cr. L. J. 724 (O) : 8 I. C. 874 ; 
referring to Mav Singh (1909) 35B. 423 : 10 Cr. 

L.J. 30: 2 1. C. 480; Man Singh (1913) 
35 A. 570 : 14 Cr. L. J. 654 ; 21 I. C. 894 1 
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The assessors are not chosen, as in the case of jurors, by lot. Their selection is left 
entirely to the Judge, and no party can challenge an assessor ; but proper objections should 
be considered by him.® There is no reason why an objection of presumed or actual 
partiality could not be allowed, particularly when it is urged at the time of the selection of 
the assessors.^® Where one of the assessors expressed during the course of the trial that he 
was determined to help the accused : held^ that he was not a proper person to act as an 
assessor and in such a case the High Court has power under S. 56 LA to order a new trial 
with the help of new assessors.^ ^ 

The same assessors may aid in the trials of as many persons successively as the Court 
thinks fit. (S. 272) 

For special provisions in regard to assessors where European British subjects are 
concerned, see S. 284 A and the note under the next heading. 

3. Composition of Assessors according to the nationality of the accused : — 

S- 284 A is a new Section and has been introduced by the Criminal Law Amendment 
Act XII of 1923, S. 16. Prior to the amendment, S. 450 (now repealed) laid down that 
where the accused was an European British subject, he could, in a trial with assessors, 
before the first assessor was appointed, claim to be tried by a mixed Jury, not less than 
half of the members of which should be Europeans or Americans or instead of claiming 
a mixed Jury, could require that not less than half the assessors should be Europeans or 
Americans, and if there were several Europeans jointly accused they could jointly require 
so. By this new Section, European and Indian British subjects are placed on the same 
footing. Either of them can now require that all the jurors must be of their race. The 
same privilege has been conferred on Europeans, who are not British subjects, and Americans. 

As to the meaning of the expression, "'Who has been found under the provisions 
of the Code to be European British subjects" 6-c., see notes under the heading "Composition 
of jurors according to the nationality of the accused" in the preceding Chapter. 

S. 284 A must be read with Chapter XLIV-A. 1 he Section has no connection with 
•cases involving racial complexion falling under Chapter XXXllI. Those cases, where they 
are warrant cases, are ordinarily triable by Jury ( S. 446 (2) ), but there is a proviso to it in 
the following terms ; — 

Provided that where the trial before the Court of Session would in the ordinary 
course be with the aid of assessors and the accused, or all of them jointly, require to be 
tried in accordance with the provisions of S. 284 A, the trial shall be held with the aid 
of assessors all of whom shall, in the case of European British subjects be persons who are 
Europeans or Americans or, in the case of Indian British subjects, be Indians". 


9. Moulvic Abdul (1881) 4 Shomc 59, 67. 

10. Shivadhin (1920) 22 Cr. L. J. 262 ; A. I. R. 
1923 P. 1 16 : 60 I. C. 662. 


11. Lai Singh (1933) 15 L 20 : 35 Cr. L J. 107 : 
A. I. R. 1933 L. 926 : 146 I. C. 446. 
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Where the accused are not all of one nationality the provisions of S* 285A come into 
operation. See post, 

4. Procedure where an Assessor is unable to attend — (S. 286) — 

After the trial has commenced with the aid of the requisite number of assessors, if 
all but one assessor absent themselves or be unable to attend, the trial will still proceed with 
that one assessor and it will not be necessary to add a new assessor in place of the absent 
ones. The law contemplates the continuous attendance of one assessor at least throughout 
the trial. Where, therefore, during the course of the trial with three assessors, one assessor 
died at the early stage of the proceedings, later on another assessor became too ill to take 
any further part in the trial, and the third assessor was obliged to retire at the beginning of the 
accused's pleader's address to the Court and did not return until it was finished ; held, that 
the trial was before a Court without jurisdiction and a new trial must be had according 
to law. If an assessor is absent during any part of the trial, he ceases to be an assessor 
and cannot afterwards act as such.^^ Where it is discovered after the trial has begun 
that one of the assessors was interested or otherwise unfit to sit as an assessor (S. 5 56), the 
Sessions Judge should get the High Court to set aside the order by which the incompetent 
assessor was appointed and all the subsequent proceedings in the trial, whereafter he ought to 
choose another assessor and proceed with the trial de 7iovo}‘^ Where one assessor was 
absent during the trial and afterwards resumed his place and delivered his opinion on the 
entire evidence, it was held by the majority of the Judges (Benson 6- Bhashyam Ayyangar, JJ.) 
that this was an irregularity which was not shown to have, in fact, occasioned a failure of 
justice and was therefore cured by S. 537.^® Davies, J. held contra, that the conviction 
was bad, as it had been obtained at a trial held with two assessors one of whom was not 
present during apart of the trial, and therefore it was not held by a competent Court. Where 
in a Sessions trial the Judge allowed one of the two assessors to absent himself for one of 
the days on which the trial proceeded, and to return on the following day, it was held that 
the procedure adopted by the Sessions Judge was contrary to the intention of this Section 
and S. 295, and the Judge ought either not to have given leave of absence, or should have 
adjourned till a day when both the assessors could attend.^® An assessor who is allowed 
under the provision of this Section to absent himself during a portion of the trial cannot be 
allowed to resume his function afterwards, the portion of the proceedings which had taken 
place during his absence being read over to him on his return. This procedure is not in 
accordance with law and is not contemplated by it. The trial should proceed with the aid 
of the other assessor or assessors. He should not be allowed to resume his seat at any time 
after he had once absented himself.^ ^ Where in a trial for murder held with assessors 
the Court relied on a statement made by the deceased, and the evidence necessary to 
prove such statement was not recorded until the close of the trial and the discharge 
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13. Mcsscruddin(1902) 6 C. W. N. 715. 16. Piso (1894) Rat. 695. 
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of the assessors : held, chat this amounted to a material irregularity which was not 
cured by S. 537.^* 

As to the penalty of an assessor failing without lawful excuse to attend after an 
adjournment of the Court, see S. 332 Cr. P. Code. 


5- Where an European and an Indian are tried Jointly.— S< 285A. — 

This new Section, inserted by S. 17 of Criminal Law Amendment Act XII of 1923, 
supplements Ss. 275 and 275A. If under these Sections a claim has been made by a person of 
one nationality, a person jointly accused, who is of a different nationality, may claim a 
separate trial. 


18. Ram L&1(I893) 15 A. 136. 



CHAPTER V. 

E — Trial to Close of Case for Prosecution — Ss. 286-288. 


S. 286. (1) When the jurors or assessors have been chosen, the prosecutor shall open his case by reading 

from the Indian Penal Code or other law the description of the offence charged, and stating shortly by what evidence 
he expects to prove the guilt of the accused. 

(2) The prosecutor shall then examine his witnesses. 

S. 287. The examination of the accused duly recorded by or before the committing Magistrate shall be 
tendered by the prosecutor and read as evidence. 

S. 288. The evidence of a witness duly recorded in the presence of the accused under Chapter XVIII may, 
in the discretion of the presiding Judge, if such witness is produced and examined, be treated as evidence in the case 
for all purposes subject to the provisions of the Indian Evidence Act, 1872. 


List of Headings : — 

1. Opening of the case for the prosecution ( S. 286 (1) ) 

2. Examination of the witnesses for the prosecution ( S. 286 (2) ). 

3. Attendance of witnesses. 

4. The order in which prosecution witnesses should be examined. 

5. Is the prosecutor bound to call all the witnesses appearing in the Calendar as the witnesses for the Crown ? 

6. Meaning of the expression ‘'His witnesses.*' — Duty of the prosecution generally in respect of calling 
witnesses. 

7. Persons whom the prosecution should examine. 

8. Right to examine additional witnesses. 

9. Court's duty in undefended cases. 

10. Record of evidence. 

1 1. The examination of the accused by or before the Committing Magistrate ( S. 287 ). 

12. The examination cannot be read as evidence unless it was duly recorded. 

13. The examination shall be tendered and read as evidence. 

14. Evidence of a witness at preliminary inquiry, admissible ( S. 288 ), 

1 5. Discretion of the presiding Judge. 

COMMENTARY. 

!• Opening of the Case for the Prosecution. — (286 (1))— 

The first stage of the actual hearing of the case commences with the opening of the 
case for the prosecution by the prosecutor. For the defenition of the Public Prosecutor, see 
S. 4 (t). The word '‘prosecutor" in S. 286 as well as in other Sections in this Chapter includes, 
besides Public Prosecutor, any person acting under the directions of the Public Prosecutor. 
As to the position, powers and duties of a Public Prosecutor, see notes under the heading 

'‘Public Prosecutor" in Chapter I, ante. S. 270 says, in every trial before a Court of Session, 

the prosecution shall be conducted by a Public Prosecutor. After the Jury have been sworn, 
the trial must proceed. An application for commission for the examination of a witness, 
made by the prosecution after the jurors were sworn, was refused on the ground that the 
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trial and the commission could not go together^. A commitment cannot be quashed by the 
High Court under S. 2 1 5 after the accused pleads and is tried ; the case must then proceed 
under this Section or be withdrawn under S. 494- The dictum in v. •S'/jifto (1881) 6C 584 
that "the High Court can quash an illegal commitment at any stage of a criminal proceeding" 
has no application when the accused has been put on his trial and has pleaded to the charge.^ 
Sessions cases should not be tried piece-meal. Before commencing a trial a Judge should 
satisfy himself that all necessary evidence is available. If it is not, he may postpone the 
case ; but once having commenced, he should, except for some very pressing reason to be 
recorded by him, proceed de die m diem till the trial is finished.® 

The opening of the case consists in reading from the Penal Code or other law the 
■description of the offence charged, and then stating shortly the nature of the evidence which 
would go to prove the guilt of the accused. If the accused has been charged with having 
been previously convicted so as to aggravate the substantive evidence charged, the part of 
the charge stating the previous conviction shall not be read out in Court, as directed by S. 
286, until the Jury have delivered their verdict or the opinions of the assessors have been 
recorded (S. 310). 

While stating shortly the evidence by which the prosecutor expects to prove the guilt 
•of the accused, it would be improper for him to read out the confessions, if any, of the 
accused. The proper time for taking into consideration a retracted confession comes after 
the Court is in full possession of the entire prosecution evidence and can estimate what the 
effect of that evidence would be, considered apart from any statement which the accused 
person may from time to time have made.* Opening for the prosecution ought to be con- 
fined to matters which are necessary to enable the Jury to follow the evidence when it is 
brought before them. This is not the stage at which doubtful questions of admissibility should 
be either raised or decided.® Whether a statement or a document is admissible or inadmissible 
is a matter which should always be ruled upon at the time the document is being proved or put 
in or the question asked of the witness. In many cases a thing may be good evidence at one 
stage of the case, and inadmissible at another. It is frequently necessary to give evidence to lay 
the foundation which justifies a question or the putting in of a document. The opening speech 
of the Counsel for the prosecution does not afford a proper occasion for the determination of 
such question. If the prosecutor wishes to examine any witnesses, whom he proposes to 
call, but who have not already been examined under S- 208 or S. 219, he should, in fairness to 
the accused, state in his opening address the names of those witnesses and the purpose for 
which they are to be produced. The mere fact that the witness has not been examined before 
a Committing Magistrate is no ground for refusing to take the evidence of a relevant witness 
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2. Arokia (1902) 2 Weir 262; Sagambur (1882) 
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tendered by the prosecution.® But the Allahabad High Court has held that the Public 
Prosecutor cannot demand, as of right, that any person shall be called as a witness who has 
not been examined by the Committing Magistrate either before commitment or under S. 219 
after it, but the Court may call and examine such a witness if it considers it necessary 
in the ends of justice.'^ A document cannot be read out as evidence unless already put in, 
or an express or implied undertaking is given to do so at the proper time. If Counsel in 
opening reads a document without objection, he impliedly undertakes to put it in at some time. 
If objection is taken, it cannot be read then.® 

2. Examination of the Witnesses for the Prosecution — (S. 286(2) )— 

Sub'-section (2) of S. 286 says that after opening his case, the prosecutor shall 
examine his witnesses. In the first place we have to see what is meant by the word 
"examination''. 

The examination of witnesses clearly means oral examination (except in cases where 
evidence is taken by commission, or in a case where a witness is deaf and dumb). It will 
be admitted that it is of the utmost importance that this should be followed in all cases where 
the witness is present to be examined. If a witness before the Magistrate gave a true statement 
he will probably, if intending to tell the truth, repeat the same statement without substantial 
difference at the trial. If, on the contrary, his statement before the Magistrate was not true in 
important particulars, he may not be able to repeat the same statement and may omit some- 
thing important mentioned in his former evidence, or may deny on oral examination that he 
did make a particular statement before the Magistrate. The demeanour of the witness may be 
important for the Jury, assessor or Judge towards forming an opinion of his truth. Oral examina- 
tion is, therefore, the general rule and is founded on reason and justice.® Examination of a 
witness includes, besides examination-in-chief, his cross-examination by the adverse party and 
re-examination by the party calling him (S. 138 of the Evidence Act). The Evidence Act pro- 
vides for a cross-examination as part of the record of evidence taken in a judicial proceeding. 
Upon the trial of a prisoner, it is illegal to read over to witnesses their depositions taken at a 
former trial and ask them if they are true ; such witnesses will be held not to have been duly 
examined and a conviction founded upon their evidence will be quashed Such a question 
to a witness would amount to putting him a leading question and intimating to him impliedly 
that the same story is expected from him.^^ In every Sessions trial, no matter how often the 
case has been before the Court, the witnesses must be examined de novo in the same manner 
as if the case were entirely new and the witnesses have not been examined before ^ ^ Even 
if the reading of the deposition to the witnesses were done with the consent of the accused, it 
would be illegal, for, as their Lordships of the Privy Council said in Attorney' General of New 

6. Khan Muhammad, 1 P. R. 1889. 

7. Hayfield (1892) 14 A. 212. 

8. Ibid, at p. 219. 

9. Subba (1895) 2 M. 83. 
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South Wc^es V. Bertram {1867) S6 Law Journcdt Privy Council Cases, 51, in a similar case, 
that a prisoner on his trial can consent to nothing. Their Lordships observed that the most care- 
ful notes often fail to convey the evidence fully in some of its most important elements, those for 
which the open oral examination of the witnesses in the presence of the prisoner. Judge and 
Jury is justly prized ; that it cannot give the look or manner of the witness, his hesitation, his 
doubts, his variation of language, his confidence or precipitancy, his calmness or consideration ; 
that it cannot give the manner of the prisoner, when that has been important in the statement 
of anything of particular moment, nor could the Judge properly take upon himself to supply 
any of those defects which indeed will not necessarily be the same on both trials. They 
further said, “it is in short, or it may be, the dead body of the evidence without its spirit which 
is supplied when given openly and orally by the ear and the eye of those who receive it”^^ 
It is wrong to suggest that S. 288 dispenses with such examination.^® It is the duty of a 
Judge to take care that the evidence in each case (whe i there are cross-cases) is complete in 
itself ; and no Judge has any right whatever to place before the Jury any evidence, save that 
which has been legally put in in the particular case which is under trial. 

The ordinary and proper and convenient way of recording evidence is to take it down in 
the first person, exactly as spoken by the witnesses. ^ ’ A witness should be examined orally 
in detail as to what he says he knows. It will be not only contrary to law but in violation of 
the first principles of evidence to allow a document alleged to contain a statement of what the 
witness knew to go into the record as evidence instead of examining in detail the witness 
orally.*® 

But though the reading over of previous depositions is illegal or irregular, the, High Court 
has not always set aside the conviction where the accused was not substantially prejudiced ; 
as where some further questions were put to the witnesses in a simple case ; or such procedure 
was adopted at the express request of the prisoner* * ; or by the consent of the Crown and 
defence pleaders*® ® ; or without objection at the time, and the matters elicited in cross-exami- 
nation were sufficient for the conviction* * ; or the deposision was read over to a witness only 
at the preliminary inquiry, but he was examined at the trial**; or though the deposition-in- 
chief of a doctor before the Magistrate was read over to him in the Sessions Court, he was 
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cross-examined there. The view expressed \n Purme&sur v. Soroop (1870)13 W, R. 40 has 
not been followed in Upendra v. E. (1906) 12 C. W. N. 140 which lays down that 'except 
where the law expressly permits waiver, the right of an accused person should not be held 
to be lost by his consent to a procedure or to the admission of evidence which the law 
does not authorise''. See also the Privy Council case cited above. 

3. Attendance of Witnesses. — 

All witnesses returned in the Calendar as witnesses for the prosecution are, whether they 
are called or not by the Crown, bound to be in attendance until the conclusion of the trial, 
unless they are released from attendance by order of the Court ; and before releasing them 
from attendance, the Court should satisfy itself that their evidence will not be required either 
by the prosecution or by the defence. ^ Where a Judge, after having examined five out of 
seven witnesses examined by the Committing Magistrate and bound over to give evidence at 
the trial, asked the Jury whether they wished to hear any more evidence, and, on their stating 
that they did not believe the evidence and wished to stop the case, recorded a verdict of 
acquittal : Held, that the procedure of the Judge was illegal, and that no final opinion as to 
the falsehood or insufficiency of the prosecution evidence ought to be arrived at by the Judge 
or the Jury until the whole evidence had been considered.®^ 

4. The Order in which Prosecution Witnesses should be examined. — 

It is competent to a Sessions Judge to suggest to the prosecutor that it would be 
convenient if a particular witness were called at an earlier or later stage of the trial, but it 
is not within his province to refuse to allow the prosecutor to call his witnesses in the order 
he chooses.®® It is an unsatisfactory feature of a criminal trial that an approver should be 
examined last, after all the witnesses who are supposed to corroborate his statement have 
been examined ; the corroborative evidence in such a case cannot be appreciated properly, 
nor can the Counsel properly question the witnesses.® ^ In a capital case, it is important that 
the more important of the witnesses should be examined in such a way as would enable the 
Court to properly appreciate their evidence. The evidence should be led in sufficient detail 
and with due regard to the sequence of events, the facts which the witnesses saw or the acts 
which they did and also the reason which actuated them to do the acts being narrated in an 
intelligent fashion. And it is only by this means that a clear and consistent account of the 
whole thing may be presented before the Judge and the Jury.®* If the Public Prosecutor and 
the Pleader for the accused cannot or will not prove thoroughly into the evidence which is 
being given so that an intelligent story can be included in the deposition, it is the duty of the 
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Judge to do it, instead of leaving bits of evidence, in the air, so to speak, so that the High 
Court cannot make out from the record what it was that the witness was intending to say.** 
The prosecuting Inspector, the Government Pleader in the trial Court and the trial Judge do 
not, any of them, discharge their duty, if they are merely content with getting recorded and 
recording such evidence as the Police may put before the Court. It is the duty of all of them 
to apply some intelligence, all the intelligence they can, to the problems that arise in the case 
and towards securing all possible evidence on material points. They must examine the motives 
and relations between the parties and insist upon their actions, where those actions are 
material, being disclosed.^® During trials. Sessions Judges rely far too much on a badly 
instructed Government Pleader or on the evidence of the prosecution shaping itself as best 
it may. It is much to be desired that a Sessions Judge should start his interest in a case at 
the very beginning of the trial and not when the time comes to write or dictate the judgment. 
First of all, the ingredients of an offence ought to be clearly grasped and then attempts made 
continuously to discover whether the evidence of the complainant and of the prosecution 
witnesses did satisfy the ingredients or not. When a consideration of the facts of the case 
and of their applicability to a particular Section of the law are left to the end, a trial is bound 
to suffer and often a decision is arrived at in conflict with law.®^ 

5. la the Prosecutor bound to call all the witnesses appearing in the Calendar 
as the witnesses for the Crown. — 

It is not at all a rule of law that the prosecution party must summon everybody 
who has seen the occurrence.®* It is entirely within the discretion of the Public Prosecutor 
conducting the case for the Crown to call or not to call any such witness or witnesses 
at a Sessions trial- It cannot be the duty of a Public Prosecutor acting on behalf of the 
Government and the country to call or put into the witness-box for cross-examination 
a witness whom he believes to be false or an unnecessary witness. In cases in which a 
prisoner is undefended, the presiding Judge should look at the deposition of any witness 
appearing in the Calendar as a witness for the Crown and not called on behalf of the 
Crown or tendered for cross-examination, in order to ascertain whether he should not 
himself take action under S. 540 of the Cr. P. Code,®* 

The Public Prosecutor is not bound to call a witness whom he considers to be 
false or unnecessary, specially where such witness was called at the former trial by 
the Court and not as a witness for the Crown. * * Where a prosecution witness was men- 
tioned in the First Information Report and examined in the Committing Magistrate’s Court but 
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was omitted in the Sessions Court on the ground that he was hostile and the defence 
did not examine him even though the witness was present in Court ; held, that the 
Public Prosecutor was not bound to produce any witness who was '"according to his case"' 
not expected to give true evidence.^® The Sessions Judge cannot compel the prosecution 
to examine such a witness as a Crown witness or to tender him for cross-examination. If 
the Sessions Judge thinks such witness to be a materia! one he should be examined as a Court 
witness. It is also open to the Sessions Judge to draw any adverse inference against the 
Crown in not calling such a witness in the Sessions trial/*' The above cases modify to some 
extent the views expressed in some of the earlier cases. As for instance, Field, J. held^^ that it 
was not a valid ground for non-production of a witness in the Sessions Court, that he was 
examined by the Committing Magistrate against the express wish of the police officer in 
charge of the prosecution, and that in conducting a case for the prosecution, all persons who 
are alleged or known to have knowledge of the facts ought to be brought before the Court and 
examined, and the Judge and the assessors or the Jury should have an opportunity of forming 
their own judgment as to their credibility or otherwise. The decision of Trevelyan, J. in E. 
V. Kaliprosormo^^ , seems to suggest the proper course to be taken in such cases. What the 
learned Judge says is this : "In a case in which there is a matter necessitating enguiry, or 
there is a question to be cleared up, and the witness proposed to be called is one upon whose 
testimony the Court could place confidence, I think I should call him. But I certainly 
should not call any witness on whose evidence I could not place reliance, at any rate 
in a case in which the prisoner is defended by Counsel ♦ ♦ • I do not think that the prosecu^ 
lion is bound to tender him for cross-examination, or do more than have him present in 
Court for the accused to call him or not, as they may think fit". It should be noted that there 
is no provision in the Code entitling a prisoner to have a witness for prosecution, who is not 
called, to be put into the witness-box for cross-examination, but that is the practice of the 
Courts in England and it should be followed here/® Where 7 out of 10 witnesses examined 
in the Committing Magistrate's Court were not examined and it was not suggested that the 
witnesses were discarded as they were untruthful, the accused was entitled to have them 
put in the box for cross-examination and so he was prejudiced on that not being done/® 
When a witness was not tendered for cross-examination, the accused could have applied 
to have the witness examined under the present S. 29 1 of the Code, or might comment 
on the circumstance of his not being examined or tendered for cross^-examination.^ ^ 
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And where such a witness is examined under S- 591, the Counsel for the defence is not 
entitled to commence his examination by questioning him as to what he had deposed in the 
Magistrate’s Court. Questions as to his previous deposition are under the circumstances 
only admissible by way of cross-examination, with the premission of the Court, if the 
witness proved himself a hostile witness.*® Similarly, the police are not bound to send up 
a witness whose evidence they believe to be false or unnecessary.*® 

The doctrine that the Crown is not bound to call witnesses on whom it does not rely, 
must not be pressed too far. It is its clear duty to produce all persons who lay claim to 
have first-hand knowledge of the incidents under trial ; and if the prosecution do not choose 
to place them in the witness-box, it must at least tender them to the defence for cross- 
examination. The Crown is not so much concerned to prove a particular offence as to 
acquaint the Court with all the relevant evidence, and it is for the Court to determine 
how much of that evidence is to be credited and what inference it warrants.** The fact 
that the prosecution believed that some persons who were present at a search, had forrned 
an opinion unfavourable to the prosecution story regarding it, is no reason why those per- 
sons should not be called by the prosecution in as much as what those persons would 
be required to state in their depositions was what they observed and not what they 
thought. The prosecution is in duty bound to call such witnesses, unless it is of 
opinion that they would misrepresent facts and would misstate what happened.* ® Therefore, 
it is the duty of the prosecution to put all evidence before the Court, and the only valid 
excuse for not examining persons who were present on the spot and could have 
given important evidence would be that no reliance could be placed on their evi- 
dence.*® Another excuse may be that the witnesses were unnecessary, as for 
instance where a number of witnesses have already been called to prove a particular 
fact.* ’ But in a murder case all witnesses who are alleged or are known to have knowledge 
of the facts ought to be brought before the Court and examined, and where any witness known 
to the prosecution is able to swear to facts material to the case, the proper procedure to follow 
is to get him to give evidence even though other witnesses might have spoken to the same 
facts.** Where a prosecution witness is not called as being unreliable, it is usual to tender 
such witness for cross-examination ; the defence is also entitled to claim the privilege and if 
it omits to do so it cannot afterwards make a capital of the fact that those witnesses were not 
cross-examined.* * It is not obligatory on the prosecution to examine an accused as a witness 
in the Sessions Court, after he has forfeited his pardon.*® 
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6« Meaniiag of the expression '^His witnesses/ -Duty of the prosecution generally 
in respect of calling witnesses. — 

'‘His witnesses" evidently means* with reference to his opening according to the 
provisions of Sub-s. (1) of S. 286, those witnesses who will give the evidence by which 
he expects to prove the guilt of the accused. "His witnesses" will not, therefore, include 
those witnesses who will not support the case for the prosecution, or help to support 
it. Before the prosecution launches any case they ought to be satisfied of the truth of the 
case .they are going to place before the Court. Consequently, it is absurd to expect the 
prosecution to call a witness who will speak against that case. If the prosecution find that a 
number of those who are present will not support the prosecution case, they must make 
up their minds whether they are truthful witnesses or not. If they come to the con- 
clusion that they are truthful witnesses, they ought to withdraw the prosecution forthwith. 
If, on the other hand, they come to the conclusion that they are not truthful witnesses, there 
is no obligation for the prosecution to call them. Practically speaking, therefore, the prose- 
cution ought to call those witnesses who, they think, will support the prosecution case and 
no others. If the witnesses who are prepared to speak against that case are respectable 
witnesses who ought to be believed, then the prosecution ought to withdraw the case. It 
is quite useless to pursue a case and then call a whole series of witnesses who are going to 
speak against it. On the other hand, if the defence comes to the conclusion that the witnesses 
are witnesses of truth who ought to have been called, then it is the duty of the defence to call 
them. On the mere fact that the prosecution does not call certain witnesses the Court need not 
draw the presumption under S. 114 ill (g), Evidence Act. It cannot be said because certain 
witnesses have not been called that the Judge is not exercising his discretion judicially, because 
he refuses to draw the presumption.® ^ Witnesses who will deliberately conceal the truth or 
deliberately distort facts should not be called, though they might have been examined in 
the Court of the Committing Magistrate (See the cases cited under the preceding heading). 
But there may be witnesses whose respective versions of the facts material to the case might 
not be quite consistent with each other ; but where there is no ground for believing that 
any of them is a false witness, they should all be examined, if it appears to the prosecution 
that on sifting their evidence a prima facie case might be made out. The Public Prose- 
cutor does not represent the aggrieved party or the police, but the Crown. If there be no 
sufficient evidence, he may withdraw the prosecution. At the same time, he is not the Judge 
and hp cannot give the accused the benefit of his doubt about his guilt. The guilt or 
innocence of the accused is to be determined by the tribunals appointed by law and not 
according to the tastes of any one else.®^ Subject, therefore, to the exceptional cases 
cited under the preceding heading, the Public Prosecutor is bound to call all material 
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witnesses. Unless all the materiil witnesses are called, the defence is deprived of the 
opportunities of eliciting from the absent witnesses facts that may discredit the prosecution 
case,’ and if the failure to examine any of them is shown to have prejudiced the accused, 
the Court may direct a retrial.® * See Notes under heading “Duties of a Public Prosecutor” 
in Chapter 1, ante. 

Therefore, the Public Prosecutor cannot suppress the evidence of a reliable witness 
simply because he does not support his or the police's particular theory of the crime.®'* 
The mere fact of a witness being summoned or brought into Court by the defence®®, or 
being a relation of the accused®®, is not necessarily a sufficient reason for the prosecutor 
not calling him. In capital cases all available eye-witnesses should be called, though they 
have given different accounts.®' The practice of rtierely tendering important eye-witnesses 
cited by the prosecution for cross-examination is not a practice which should be encouraged, 
especially in a murder case, as it would be very unfair to the accused.®* The fact that a 
serious charge has been made against the witness by the accused is not a good ground 
for not examining him.®* It is not the duty of the Public Prosecutor to call only those witnesses 
who speak in his favour.®® He should not keep back a witness merely because his evidence 
may weaken the case for the prosecution®*, or be somewhat favourable to the accused.®* He 
must call all those alleged or known to have information or able to throw light on the case®*, 
or who took part in the transaction charged just before or after the occurrence. *■* But 
where a case is adequately proved against the accused, the mere fact that the Public Prose- 
cutor omitted to call other witnesses who were named in the information to the police and 
who were examined by the police, is not material, as the Public Prosecutor is not bound to 
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call any person whose evidence, in his opinion, is unnecessary.*® There is no such general 
rule that every eye-witness ought to be called by the prosecution. The duty of the prose- 
cution is not to endeavour to obtain a conviction at any cost, but to see that the facil are 
fairly presented before the Court. But prima facie it is for the prosecution to cal! such 
witnesses as they think will establish their case. If that has been done, no point can be 
made for the defence out of the fact that one more available eye-witness was not called. * * 
The mere numerical strength of the witnesses cannot be taken as establishing beyond doubt 
the fact to be proved. * ^ Where, however, after the examination of some of the witnesses, 
the Judge asked the Jury whether they wished to hear any more evidence, and they 
stated that they did not believe the evidence and wished to stop the case, and the Judge 
recorded a verdict of acquittal, it was held, that the procedure was wrong and that no final 
opinion as to the falsehood or insufficiency of the prosecution evidence ought to have 
been arrived at until all the remaining witnesses had been examined.*® Where 
the Judge refused to examine 1 1 out of 17 witnesses produced on behalf of the prosecution, it 
was held on appeal by the Government that it was such an irregularity as was likely to have 
caused a failure of justice and it was therefore necessary that further proceedings more regularly 
conducted should betaken.** The Judge cannot desist from taking the rest of the prosecu- 
tion case on an admission by the defence pleader.’® The prosecution must succeed on 
the strength of its own case and not on the weakness of the defence.” The prose- 
cution cannot derive merit from the failure of the defence to cross-examine the witnesses 
or even to take part in the proceedings.’* If a witness is called for the prosecution and 
subsequently cross-examined as hostile, his evidence should not on that account be left 
out of account. His with the rest of the evidence should go to the Jury to decide what it was 
worth.’* 

In a very recent case of the Rangoon High Court, Hpa Wa (1935) 37 Cr. L. J. 234 : 
A. I. R. 1935 R. 506 ; 160 1. C- 113 the following propositions have been laid down : — 

There is no provision of law which requires the Crown to cite for the prosecution 
every witness who professes to know something about the case. The Crown has to establish 
certain facts and naturally should call those witnesses whose evidence ‘if believed will establish 
those facts, and certainly should not call those witnesses whose evidence it has reason to 
believe will not establish those facts ; such witnesses are best examined by the defence, and the 
Court can then decide between the two sets of evidence given, each at its proper time. The 
Crown cannot be accused of unfairness if it declines to call, as its own witnesses, witnesses 
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cited for the defence. Eveiy witness, whether for the prosecution or the defence, must 
be examined in such a way that the Court may best satisfy itself as to his credibility 
or non-credibility ; and it is obvious that a witness will be heard at his best if he is exarmned 
by the party who relies on his evidence, and cross-examined by the party against whom^he is 
giving evidence. It can only confuse the Court to have witnesses included in the prosecution 
whose evidence is inconsistent with the case which the prosecution seeks to establish. 

7. Persons whom the Prosecution should examine. — 

(1) The person who gave the First Information to the Police, whether it was recorded 
by the Police as such or not. If the prosecution does not examine him, he should be 
tendered for cross-examination.^^ First Information Report is not substantive evidence’*, and, 
if belated, has little evidentiary value’*, unless the delay has been satisfactorily explained.” It 
may be used to corroborate or contradict the evidence of the person who gave it.’* Where 
the report is made after considerable deliberation, after omitting some names, the accused whose 
names are omitted, if not properly identified, are entitled to the benefit of doubt.’* Omission 
of the name of the accused in the report made by a person does not entitle that accused to an 
acquittal, unless the person professes himself to be an eye-witness or is personally injured.** 

The First Information Report does not prove itself and has to be tendered under one or 
other provision of the Evidence Act. Such a report, if it contains a dying declaration, 
is admissible under S. 32 (l)_of that Act. It is also admissible as one t\\e res gestax;, 
and in this sense it is as valuable to the accused as to the prosecution.* ’ 

(2) The persons who related the occurrence to the First Informant®*, and the eye- 
witnesses. The mere fact that an eye-witness does not come forward immediately as 
investigation is begun is not by itself in this country necessarily a sufficient ground for rejecting 
his testimony.** Where witnesses named in the First Information Report were not called 
and no explanation worth the name is given for the omission to call them : held, that the 
omission must tell very heavily on the prosecution case.® 
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(3) The Investigating Police officer, to prove the circumstances of the arrest and 
detention of the accomplices when the possibility of collusion arises.^® In all important 
case's and especially in cases of murder and dacoity, the Police officer making the 
investigation should be examined as a witness regarding the circumstances of the 
investigation. It is generally important to the trying authority to know why, where and 
when the accused persons were arrested. It is often important to ascertain what the 
witnesses said when they were first questioned by the Police, and whether such statements 
agree with those subsequently made by the witnesses in Court.®® Where, however, 
after fhe examination of the Head constable, the Sessions Judge considers that the evidence 
of the Inspector of Police is necessary, he should intimate his opinion to the Public 
Prosecutor and give him an opportunity of calling him, before making a remark upon his 
absence while charging the Jury.*^ Where the accused pleads 'not guilty' in the Sessions 
Court after having admitted his guilt before the Committing Magistrate, it is incumbent on the 
trial Court to enquire very carefully into the Police investigation and the whole of the 
circumstances under which the confession of guilt now retracted was obtained.*® 

(4) Search witnesses should be called, even if the prosecution believed that they had 
formed an opinion unfavourable to the prosecution story regarding it, in as much as what 
those persons would be required to state is what they observed and not what they thought. 
The prosecution, however, is not bound to call them, if it is of opinion that they would 
misrepresent facts and would mis-state what happened.®® The search lists and the search 
witnesses should invariably be produced by the prosecution and they would be guilty of' 
suppressing material evidence if they did not produce the same ; but the prosecution can prove 
the recovery of the incriminating articles by other evidence as well, and the Court has to form 
an opinion of its own from all these evidences, regarding the truth of the Crown case.®® In 
a case where there are several search lists, in each of which several items of property are 
mentioned, the prosecution ought to prove their case with regard to the different items severally, 
and the different items of property or different groups thereof mentioned in a search-list ought 
to be separately and consecutively numbered, either by letters or figures or by some other 
distinguishing marks, and the same numbering should be followed while recording the evidence 
of witnesses relating to the searches to which those search-lists refer. If this procedure is 
adopted there will be no difficuilty on the part of the Court in appreciating the evidence that 
is adduced in respect of the searches.®^ 

(5) Persons named by the accused as the real offenders should be called to exclude 
the hypothesis of the guilt of others than the accused.®^ It is the duty of the prosecution to call 
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■every witness who can throw any light on the enquiry whether he supports the prosecution 
theory or the defence theory, but it is not the duty of the prosecution to meet a definite 
defence set up by the accused such as 'private defence' or 'alibi,' the onus of proving 
which is on the latter.*® 

(6) Persons who can prove the ‘dying declaration’- It is a material piece of evidence, 
and even though it may be in favour of the defence, it is the duty of the Public Prosecutor, 
according to the remarks of Wilson, J. in E. v. Dhunno Kazi (8 C. 121), to place it before the 
Court at the trial.** 

(7) Finger-print expert, to prove the identity of the accused. It can not be laid down 
as a rule of law that it is unsafe to have a conviction on the uncorroborated testimony 
of a finger-print expert ; the true rule seems to be one of caution, that is to say, that the Court 
must not take the expert opinion for granted, but it must examine his evidence in order to 
satisfy itself that there can be no mistake, and the responsibility is all the greater when there is 
no other evidence to corroborate the expert. (See the case-law discussed).*® S. 73 of 
the Evidence Act which says that the Court may direct any person present in Court to write must 
mean that where the accused is in Court the Judge presiding in that Court may then and 
there ask him to write something for the purpose of enabling the Court to compare his writing 
with some other writing ; and that the procedure of delegating to another Magistrate, not 
sitting as a Court, to take such a writing from the accused person when he is not in Court nor 
standing his trial does not come within the provision of the Section. The question of relia- 
bility of expert evidence is pne for the Jury to deeide.*® 

(8) Medical evidence and evidence of post'inortern examination. It is the bounden 
duty of a Public Prosecutor to tender in evidence not only the medical evidence and the post- 
mortem report of the Civil Surgeon who performed the post-mortem examination on the body of 
the deceased, but also the report of the Chemical Examiner and of the Imperial Serologist.* ‘ 
Sej Ss. 509 6- 510 Cr. P. C- It is not enough for the Chemical Examiner merely to state 
his opinion ; he must state the grounds on which he arrives at that opinion. As the 
Chemical Examiner merely tenders a report and he does not appear and give evidence, 
it is extremely desirable that his report should be full and complete and take the place of 
evidence which he would give if he were called as a witness.** Report of the Chemical 
Examiner is, however, not a sufficient basis for capital punishment where the Chemical 
Examiner is not called as a witness and opportunity is not given to the accused to cross- 
examine him.** Medical evidence can only be used as corroborative of the charge and 
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not as the evidence of the charge.^®® Omission to call medical witness before the Jury is 
improper ; mere putting in of doctor's statement before the Committing Magistrate when such 
statement is apparently against the prosecution case is not prudent.^ 

8. Right to examine additional witnesses. — 

It is the intention of the Code, so far as can be gathered from its provisions, 
that an accused should not be put on his trial until all the evidence that was 

forthcoming and of the existence of which the Crown might reasonably be supposed 
to b& aware, has been put in record and in his presence, if possible ; and further 
it is provided that, if the accused so require, a copy of all such evidence so recorded 
be given to him before his trial commences. Where, therefore, a witness was not 
examined as a witness by the Committing Magistrate or was not examined by the 
Crown under the supplementary provisions of S. 219 of the Code, he cannot be 
examined as a matter of right by the Crown. The Court may, however, call and 
examine such a witness if it considers necessary in the interests of justice.^®® 

The prosecution is bound to supply the defence with a copy of the statement of a 
witness who has not been examined before the Committing Magistrate and whom the 
prosecution proposes to examine for the first lime in the Sessions Court- The prosecut- 
ing Counsel should always in his opening mention the names of these new witnesses- 
and the purpose for which they are being called and the Court should always insist on 
this being done. Nothing should be done by the prosecution which would in any way 
prejudice the defence, embarrass the accused or take him by surprise. The practice 
under which the Public Prosecutor used to send copies of the statements of the new 
witnesses to the Clerk of the Crown for submitting them to the presiding Judge, along 

with other papers, approved.^®® But the Chief Court of Punjab has held that there is 

nothing in the Code which restricts the prosecution at a Sessions trial to witnesses 

who have been examined in the Court of the Committing Magistrate. 

9. Court’s duty in undefended cases. — 

When the accused is unrepresented it is peculiarly the duty of the Court of 

trial to protect his interest. ^®'’’ The Court should assist an undefended prisoner 
in putting questions by way of cross'cxamination.^ ®® There has been a practice long 
established and recognized that when the accused appears before the Judge on a capital 
charge, the Judge is accustomed to request a member of the bar who practises 
before him to undertake the defence of the accused ; that obligation has always 
been recognised by the profession who always have willingly undertaken the defence 
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of the accused so charged.^ The Crown now makes arrangements for the defence of 
undefended prisoners awaiting trial on capital charges, in all Courts, original as well as 
appellate. 

10. Record of evidence. — ■ 

The manner of recording evidence in trials before the Sessions Court has been 
prescribed in Ss. 356, 357, 359 and 360 of the Code. 

In S. 356 a new clause has been added by Act XVlll of 1923, S.96, and numbered 
as Sub-s. ( 2A ) which provides that when the evidence of a witness is given in any other 
language, not being English, than the language of the Court, the Magistrate or Sessions 
Judge may take it down in that language with his own hand or cause it to be taken down in 
that language in his presence and hearing and under his personal direction and super- 
intendence, and an anthenticated translation of such evidence in the language of the Court or 
in English shall form part of the record. 

The English practice in such circumstances has been laid down thus : — 

Where a foreigner who is ignorant of the English language is on trial on an indictment 
for a criminal offence and is not defended by Counsel, the evidence given at the trial must be 
translated to him, and compliance with this rule cannot be waived by the prisoner. If he is 
defended by Counsel, the evidence must be translated to him unless he or his Counsel expresses 
a wish to dispense with the translation and the Judge thinks fit to permit the omission, but 
the Judge should not permit it unless he is of opinion that the accused substantially understands 
the nature of the evidence which is going to be given against him.* 

The Sessions Judge shall also record such remarks { if any ) as he thinks material, 
respecting the demeanour of a witness whilst under examination (S. 363). A person, who 
is a material witness for the prosecution in a Sessions trial, should not be allowed to act as 
interpreter. * ® * 

As regards High Courts established by Royal Charter and the Chief Courts of Oudh and 
Sindh, they shall, from time to time, by general rule, prescribe the manner in which evidence 
shall be taken down in cases coming before those Courts, and the evidence shall be taken 
down in accordance with such rule (S. 365). 

All witnesses shall be examined on oath or affirmation in the form prescribed by the 
High Court. — Indian Oaths Act X of 1873, S. 5. 

Under S. 166 of the Evidence Act, jurors or assessors may put any question to the 
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321. 95 I. C. 469. 

108. LeeKun(1916) I. K. B. 337.C.A. 



175 


Ch. V 1 CASE FOR PROSECUTION 

witnesses through or by leave of the Judge which the Judge himself might put and which he 
considers proper. 

Under S. 353 Cr. P. C., except as otherwise expressly provided, all evidence shall be 
taken in the presence of the accused, or, when his personal attendance is dispensed with, in 
presence of his pleader. For good reason a Judge may order the removal of the accused out 
of sight, though not out of the hearing, of a witness giving evidence. ^ ^ ® 

11. The Examination of the Accused by or before the Committing Magistrate 
(S. 287) 

After the prosecutor has examined all his witnessess (S. 286), he shall tender the 
aforesaid examination and read it as evidence (S. 287). This Section speaks only of the 
examination by or before the Committing Magistrate. This is done under S. 209 of the 
Code. That Section says that when the Magistrate holding the inquiry has taken all such 
evidence as may be produced by the prosecution or on behalf of the defence, and “he has 
(if necessary) examined the accused for the purpose of enabling him to explain any circum" 
stances appearing in the evidence against him," the Magistrate shall, if he finds that there 
are not sufficient grounds for committing the accused, record his reasons and discharge him. 
And S. 210 says, "When upon such evidence being taken and such examination (if any) 
being made, the Magistrate is satisfied that there are sufficient grounds for committing the 
accused for trial, he shall frame a charge under his name declaring with what offence the 
accused is charged." So far as the aforesaid provisions go, they do not make it imperative 
on a Magistrate to examine an accused person at any stage of the inquiry before committing 
him to stand his trial at the Court of Session. But the language of S. 287, where the words 
'if any' do not occur after the word ‘examination’, would go to show that there must have 
been an examination of the accused by the Committing Magistrate before the order of 
commitment was drawn up. Further, S. 342 declares that the Magistrate may question the 
accused at any stage of the inquiry without previously warning him, but only for the purpose 
of enabling him to explain any circumstances appearing in evidence against him and adds, 
"and (the Magistrate) ahall, for the purpose aforesaid, question him generally on the case after 
the witnesses for the prosecution have been examined and before he is called upon for his 
defence”. Now S. 342 applies to the examination of the accused under Chapter XVlll as 
well as under Chapters XX to XXlll,^*^ And, as in an inquiry under Ch. XVlll the 
accused is not called upon for his defence, it has been held in some cases that the examination 
of the accused by the Committing Magistrate is not obligatory though his examination after the 
close of the presecution case is desirable.^** On the other hand, it has been held in some 
other cases that the examination of the accused is obligatory on the part of the Committing 
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Magistrate,^*® even though the accused stated that he wanted to reserve his statement before 
the Sessions Court and refused to answer the Magistrate's question.*** It has been further 
held that the Magistrate has no discretion then, and if he makes an order of commitment 
without such examination, the order will be irregular, though the irregularity would not vitiate 
the commitment unless it has occasioned a failure of justice.**® If the accused before the 
Committing Magistrate says that he does not wish to make a statement and afterwards sends 
in a statement and asks to have it put on the record, it is admissible under S. 287.*** In 
this connection the provisions of Sub-sec. (2) of S. 342, should be noted. It says 

"S. 342 (2) — The accused shall not render himself liable to punishment by refusing 
to answer such questions, or by giving false answers to them ; but the Court and the jury 
<if any) may draw such inference from sucf> refusal or answers as it thinks just”. 

It should be noted that the discretion given by law is not to be used for the purpose 
of driving the accused to make statements incriminating himself ; but only for the purpose of 
ascertaining from the accused how he is able to meet facts standing in evidence against him, 
so that these facts should not stand against him unexplained.*** It is improper for the 
Court to cross-examine him. * * * The object of the examination is not to supplement the 
case for the prosecution against him or to show that he is guilty.*** Where the accused 
was induced by the police to make a confession of having taken part in the commission of 
an offence and the Committing Magistrate admitted it in evidence and examined the accused 
with reference to it and the accused admitted it, it was held that the accused being examined 
about a confession which was not admissible in evidence, the questions and the answers to them 
could not be said to be duly recorded and were therefore legally inadmissible in evidence 
under S. 287.**“ See further Notes on S- 342 given under heading, "Exiimination of the 
accused," in the next Chapter. 

From the use of the words “by or before the Committing Magistrate,” S. 287 would 
not apply to a statement or confession recorded under S. 164 in the course of the Police 
investigation by any Magistrate and forwarded by him to the inquiring Magistrate. But such 
statement or confession would nevertheless be evidence, if put in, under S. 80 of the Evidence 
Act. The words “Committing Magistrate” mean the Magistrate who held the inquiry 
on the proceeding on which the commitment was made. So, where the Magistrate who held 
the inquiry passed an order of discharge and a superior Court under S. 437 ordered a commit- 
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merit, it was held that S. 287 was not inoperative.^®' Statements recorded before transfer 
by the predecessor of the Committing Magistrate can be rightly admitted under S. 287.' ®® 

12. The Examination eannot be read as evidence unless it was duly recorded. — 

S. 364 says that whenever the accused is examined by any Magistrate the whole of 
such examination, including every question put to him and every answer given by him, shall 
be recorded in full in the language in which he is examined, or, if that is not practicable, in 
the language of the Court, or in English ; and such record shall be shown or read to him 
or be interpreted to him, and the accused shall be at liberty to explain or add to his answers. 
Such record shall then be signed by the accused and the Magistrate, and the Magistrate shall 
certify under his own hand that the examination was taken in his presence and hearing, and 
that the record contains a full and true account of the statement made by the accused. If 
the record does not comply with the above particulars, then the examination of the accused 
cannot be put in under S. 287 of the Code. ' ® * A remedy, however, has been provided by 
S. 533 of the Code, which says that if it is found that the provisions of S. 364 were not fully 
complied with by the Magistrate recording the examination, the Court before which it is 
tendered shall take evidence that such person duly made the statement recorded ; and 
notwithstanding anything contained in the Indian Evidence Act S. 91, such statement 
shall be admitted, if the error has not injured the accused as to his defence 
on the merits. 

But though a remedy is thus provided against a failure of justice arising from the 
carelessness of the Magistrate in complying strictly with the provisions of S. 364, it occasionally 
happens that it leads the Court which has this evidence before it, either on the trial, or on 
appeal, or in revision, to regard it in an unfavourable light to the prosecution, and, inspite 
of evidence taken under S. 533 to correct an error, it is sometimes inclined to refuse to 
attach the weight to such evidence which, if the statement had been “duly recorded”, it would 
have been entitled to receive. The necessity, moreover, for thus correcting the inexcusable 
carelessness of the Magistrate by taking evidence under S. 533 causes delay in the trial and 
waste of time as well as expense in obtaining such evidence. Too much stress cannot, 
therefore, be attached to the careful observance of their duties by Magistrates in recording 
such statements or confessions. 

Where the accused was questioned with reference to a piece of evidence against him, 
not legally admissible, and he answers in support of that evidence, held, that the questions 
and answers could not be said to be “duly recorded" and were, therefore, legally inadmissible 
in evidence under S. 287. ' ® ■* 

When the accused, in reply to the Committing Magistrate, made a statement confessing 
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his guilt but not intending it to be recorded, the whole statement including his statement that 
he did not want it to be recorded should be recorded.**® 

13. The Ezamination shall be tendered and read as evidence.— 

To give in evidence a document, three formalities are required: (1) tendering it as 
evidence, (2) scrutiny thereof by the Judge and (3) reading the same as evidence. These 
formalities, though not very important, are still essential to justice. They should be complied 
with before the document could be taken into consideration (see M. H. C. Pro. 14th Nov. 
1886). The scrutiny by the Judge may be necessary for there may be interlineations, alterations 
or erasures on other unusual circumstances which may call for explanation from the 
Committing Magistrate, whom it would be necessary to examine, inspite of his certificate.**® 

It is not optional with the prosecution to tender it ; it is bound to do so whether it 
tells for or against the prisoner.*** It should be read as a part of the prosecution case, and 
before the defence is entered upon, marked and a note thereof made.**® 

The statements made by the accused in answer to questions put by the Committing 
Magistrate to explain any circumstances appearing in evidence against him, may amount 
to a confession of guilt, or may amount only to a statement of the defence. Even if it amounts 
to a confession of guilt, the Judge need not ask the accused if he objects to the reception of 
his confession ; it must be put in. * * * Where a confession made before a Magistrate is on 
the face of it a confession which fulfils the requirements of the law, it is immaterial that such 
confession has been retracted before the Sessions Judge. Such a confession must be presumed 
to be genuine unless and until proof, or at least a reasonable probability, of the existence 
of some invalidating cause, is shown.**® if there are no grounds for questioning the 
statement on examination, either as regards the manner of recording it, or as to the facts 
stated in it, the prisoner can be convicted on that statement without other corroborative 
evidence. * * * 

A question may arise, whether a statement amounting to a confession made by the 
accused and caused by inducement, threat or promise proceeding from the Committing 
Magistrate, is to be governed by S. 287 of the Code or S. 24 of the Evidence Act. If 
it is to be governed by S. 287 it will be admissible in evidence ; if by S. 24, it will be 
inadmissible. Such a question arose in a Bombay case. * * * It was not decided as it was not 
necessary for the decision of that case, but the Court pointed out some difficulty in re- 
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conciling the two provisions. If the words “duly recorded'* be taken to mean “recorded in 
such a manner as not to be rendered inadmissible by Ss. 24, 25 or 26 of the Evidence Act 
or by S. 364 of the Cr. P. Code“^®^, the two provisions might be reconciled. It should be 
noted that S. 287 has not been made expressly subject to the provisions of the Evidence 
Act, as has been done in S. 288 under the recent amendments. 

Sub-'sec (3) of S. 342 says : “The answers given by the accused may be taken into 
consideration in such inquiry or trial and put in evidence for or against him in any other 
inquiry into, or trial for, any other offence which such answers may tend to show he has 
committed." But they are not admissible in evidence against a co^accused either under 
S. 10 or under S. 30 of the Evidence Sub-s. (4) says, — “No oath shall be 

administered to the accused". 

The statement, so far as it relates to a previous conviction, must not be put in ' ® ® 
(Sec. 310). 

A confession made by a prisoner in the course of the examination, incriminating him- 
self as well as other persons tried jointly with him, may be taken into consideration by the 
Court against the other persons as well as against the person making it ( S. 30 of the 
Evidence Act). But the statement must be taken in its entirety, and the confession 
must be sufficient to implicate the person making it before it can be taken into consideration 
against another person. A mere inculpatory admission which falls short of being an 
admission of guilt does not amount to a confession within the meaning of the Evidence 
Act.^^® But a prisoner who pleads guilty at the trial and is thereupon convicted, cannot 
be said to be jointly tried with the other prisoners, committed on the same charge, who plead 
not guilty ; the confession of the former is not, therefore, admissible in evidence against 
the others. ^ ® ® {See Notes under heading “Plea of guilty" in Ch. \\,anf.e). Though the 
confession of a co-accused is evidence against the other accused, it can only be used 
in corroboration of other independent evidence; it cannot by itself be the basis of the 
conviction of the other accused. ^ ® 
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14. Erideoee of a wibiess at preliminarj^ inquiry^ admissible (S. 288).— ~ 

In order to admit as evidence in the trial, the deposition of a witness given in the prelimi- 
nary inquiry under Chap. XVIII, the following CONDITIONS are necessary : — 

( I ) The deposition must have been duly recorded in the presence of the accused 
under Ch. XVII 1 ; and (2) the witness must have been produced and examined at the 
trial before the Sessions Court. Still the Judge has a discretion in the matter ; and if he 
allows the evidence to be admitted, then it may be treated as evidence for all purposes, 
subject to the provisions of the Evidence Act- 

(1) The words "duly recorded in the presence of the accused under Ch. XVIII" have 
been substituted for the words "duly taken in the presence of the accused before the 
Committing Magistrate", by S, 78 of Act XVIII of 1923. To attract the operation of S. 
288 Cr. P. C. it is necessary that the witness should have been examined before the 
Committing Magistrate. In a Full Bench decision of the Allahabad High Court {A^hgar 
<1935)37 Cr. L. J. 337 : A. I. R. 1936 A. 134: 1935 A. L J. 1321 ; 160 1. C. 1856 ) it 
has been laid down that a Magistrate, who, under Ch. XVIII, Cr. P. C., is inquiring into a 
case triable by the Court of Session or High Court, and to whom, before the prosecution 
evidence is closed, it appears that the case is one which ought to be tried by the Court of 
Session or High Court, is not empowered under S. 347 Cr. P. C. (subject to the production of 
defence witnesses under S. 212 ), to commit the accused for such trial without completing 
the rest of the prosecution evidence, and he is bound to record the rest of the evidence for 
the prosecution under S. 208 Cr. P. C., and then commit. The evidence duly recorded under 
Ch. XVIII would include not only the evidence recorded by the Committing Magistrate 
himself but also the evidence of supplementary witnesses examined under S. 219 and recorded 
by some other competent Magistrate, and by the amendment, the latter evidence has also 
been made admissible, if taken in the presence of the accused.*** It does not matter 
whether the order of commitment was made by the Magistrate who recorded the evidence, 
or by his successor in office under S. 350, or by the revisional authority under S. 437.**^ 
The evidence will be admissible under S. 288. Statement to a Magistrate not empowered 
to commit,**® and depositions taken under S. 164*** are not admissible under S. 288. 
Where the Magistrate was holding a trial and examined witnesses but afterwards decided 
to commit the case for trial before the Sessions, it was held that the evidence was taken 
under Chap. XVIII.**® 

S. 288 does not provide that the Judge may treat the evidence before the Magistrate of 
all the witnesses for the prosecution as evidence, if all the witnesses are produced and 
examined. If such was the intention of the Legislature, different language would have been 
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used. The language is "the evidence of a witness" and no doubt this language would 
justify.a Judge in a proper case in exercising his discretion in respect of any witness or 
witnesses. It does not contemplate a complete change of the course and practice of law 
specially laid down in S. 286 Sub-s. (2).^** 

"Duly recorded" means recorded in the manner required by the provisions of law as 
contained in the Evidence Act as well as contained in Ch. XXV, which deals with the mode 
of taking and recording evidence in inquiries and trials (See Ss. 353, 356, 357, 360). The 
previous words were "duly taken", and under them it was held that when a exposition was 
taken without any cross-examination by the accused being allowed, such a deposition was 
improperly treated as evidence in the Sessions Court as it had not been "duly taken" in the 
presence of the accused within the meaning of S. 288'*^ And under the present wording 
also, it has been held that where the witnesses were examined-in-chief at the hospital and the 
accused, who was then well enough to cross-examine, was given but refused the opportunity 
to do so at the time and they were cross-examined a week later, the statements were duly 
recorded.^** A statement is admissible if the cross-examination was not prevented by the 
Courts' action, as when it was voluntarily reserved,^®® or the pleader was refused audience, 
but the accused was not prevented from cross-examining personally.' ® ' It is a clear right of 
the parties to cross-examine prosecution witnesses before the Committing Court makes up 
its mind as to whether there is a case to be committed. Where a prosecution started 
first of all as an ordinary warrant case but the Magistrate made up his mind, in view of the 
suggestion that there was a case exclusively triable by the Court of Session, to deal with the case 
from the beginning as though it were to end in a commitment and allowed the defence to 
reserve cross-examination ; and later on, he committed the case to the High Court Session 
rejecting an application made by the accused to allow them to cross-examine ; it being found 
that the reserving of the cross-examination only meant that the Counsel would have an 
opportunity of cross-examining later on, it was held that the Magistrate acted illegally in not 
giving the accused an opportunity to cross-examine the witnesses and to adduce evidence 
in defence'®* It should be noted that S. 288 has been expressly made subject to the 
provisions of the Evidence Act. 

It has been held that S. 360, requiring the evidence to be read over to the witness in the 
presence of the accused, is mandatory and not directory, and the omission to conform to 
the law in this respect may render the evidence inadmissible both against the accused as 
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iiWBill as against the witness himself, if he is prosecuted for giving false evidence. 
fBut . the , Privy Council has recently held that non-compliance with S. 360 is an 
•irregularity and does not vitiate the trial in the absence of a failure of justice.^®* 
But the question whether the deposition would be admissible under S. 288 was not before 
the Privy Council and so was not decided. 

, ' Next, the deposition sought to be put in must have been taken in the presence of 
the accused.'®® Where a previous statement of the witness in another case against a 
different person in which the present accused was named, was put to the witness 
■and referred to in the course of the evidence that he gave before the Committing 
Magistrate, that statement could not properly go in and be used as independent evidence 
^ablishing the guilt or innocence of the accused, though it could be used for the 
purpose of contradicting the statement made by the witness in the trial, under S. 145 of 
the Evidence Act . ' ® ® If the previous statement is incorporated in the evidence given 
before the Committing Magistrate on the witness admitting his former statement as true, 
it might possibly be admissible under S. 288.'®' To be admissible under S. 80 of the 
Evidence Act the certificate must state that the deposition was duly taken in the 
accused’s presence and not merely that "it was read over and admitted correct" .'®* 
Deposition of a medical witness, not certified as above, in not admissible under S. 288 .'®* 

Evidence not taken in the presence of the accused may be admissible under other 
special provisions of law, but not under S. 288 of the Code. As to the other provisions 
•in this Code, see: S. 512. — Record of evidence in the absence of the accused ; Chap. XL. 
( evidence taken on Commission ) ; or S. 509- — Deposition of medical witness taken on 
commission. See also S. 9 of the Bengal Criminal Law Amendment Act, 1 925. 

(2) The second condition is that the witness must not only be produced but examined 
'in the trial. S. 288 does not apply if the witness was not produced at all '®®, or was 
only tendered for cross-examination '®',or only cross-examined. Unless the witness was 
first examined in the ordinary way, there was no room for exercising any discretion.'** 
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The former deposition of the witness cannot be read befotie taking his evidence at th^ 
Sessions trial.^®* To read a previous deposition of a witness and then ask him if it was 
true, instead of regularly examining him, is irregular ; such a procedure amounts to 
putting a leading question to the witness, and also is an implied intimation that the same 
story is expected from him again.^ 

Previous evidence of a witness, not called and examined, cannot be admitted as 
evidence in the trial under S. 283 of the Code, but may be admissible under S. 33 of the 
Evidence Act under the conditions therein. ^ ® ® 

The words "for all purposes subject to the provisions of the Evidence Act" Were 
added by S, 78 of Act XVIli of 1923. The expression "subject to the provisions of the 
Evidence Act" means "in compliance with the law of evidence under the Evidence Act" ; 
so that evidence wrongly admitted by the Magistrate cannot be used at the trial.*®* 
It does not refer only to cases where the Act especially authorises its use, nor does it 
mean that S. 288 can be utilised in all cases except those in which the Act directly prO' 
hibits such use ; what is meant is that the evidence before the Magistrate can be used for 
all purposes, if it is evidence under the Act. *®^ It may mean probably also that the 
evidence before the Magistrate can only be used at the trial subject to the procedure laid 
down in the Evidence Act, *®* ; as for instance, to contradict a witness it is necessary under 
S. 145 of the Evidence Act, to draw his attention first to those parts of the previous- 
statement which are to be used for the purpose of contradicting him, so as to aflford 
him an opportunity of explaining their meaning, or denying that they had made any such 
statements, and so forth . * * * 

When thus properly admitted, the evidence may, in the discretion of the presiding Judge 
be treated as evidence for all purposes. Evidence taken before the Magistrate but not used 
at the trial, cannot be referred to on appeal.”® The whole of the prisoner's statement is to 
be treated as evidence and not only portions of it ; and, therefore, it is essential to put the whole 
of it to the witness and then after giving notice to the prosecution and the defence, it could be 
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'brought on the record under S. 288.^^^ Admitting deposition of a witness under S, 288 
■without asking him to explain discrepancies is improper.^ 

"For all purposes" means (I) as substantive evidence, (2) or for corroboration of the 
deposition at the trial, or (3) for contradiction of the deposition at the trial, or (4) for refresh' 
ing the memory of the witness. 

(1) As SUBSTANTIVE EVIDENCE.— The object of the amendment is to remove the doubt 
as to the use of the evidence given before the Committing Magistrate, as substantive evidence 
at the trial, when it has, in the discretion of the Court, been properly brought on the record. 
Its use is not limited to the purposes of corroboration or contradiction of the evidence at the 
trial, but it can be acted upon precisely as if that evidence had been deposed to before the 
Sessions Judge * If the phrase was limited to the purposes mentioned in Ss. 155 and 
157 of the Evidence Act, S. 288 of the Cr. P, Code would be superfluous In another 
view the expression "for all purposes" means "for the purposes of determining the guilt or 
innocence of the accused".* In Q. v. Amanullah * ** It was held that a Judge may base 
his judgment on the evidence given before the Magistrate in the presence of the accused, 
when there are special and particular reasons for considering that evidence to be honest and 
true, and when that evidence is to a certain extent corroborated "by independent testimony before 
himself; and in E v - it was held that S. 288 was not intended to be used for 
the purpose of enabling the Court to take a witness's deposition bodily from the Committing 
Magistrate's record and to treat it as evidence before itself. Hence it was held in Abdul Qani 
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V. E; * that the words "for all purposes" were added to remove the limitation as to the 
necessity of corroboration laid in the above two cases, and that evidence admitted under S^ 
288 may be the basis of the Judge's finding or the verdict, it being on the same footing as any 
other evidence. Such evidence may be used as much in favour of the defence as in support 
of the prosecution ^ ® The question of its value, and whether a conviction may be based on 
it, wholly or partly, are not dealt under S. 288, but are for the Jury, assessors or the Judge, and 
the superior Court in each case The Legislature in amending the Section has, it seems, 
followed the decisions noted at foot, which held that the previous deposition could be used 
as substantive evidence and not merely to contradict the witness * * * , and as part of the 
materials for the consideration of the Jury or the Judge and assessors. The object of the 
Section is to provide for the contingency that may arise when a witness who is produced before 
a Sessions Court holds back information and tells a different story from that told in the 
preliminary inquiry .‘® * Previous statements are ordinarily admissible to contradict or corrobo- 
rate witnesses. The Section must be employed when there is reason to believe that a witness 
at a trial is deliberately departing from the evidence he gave before the Magistrate and where 
it is considered by the trial Judge to bring the whole statement, made before, as substantive 
evidence .^®* The object and effect of S. 288 is to place the deposition in the committal 
inquiry on exactly the same footing as the depositions in the Sessions Court . ^ ® ® 

But the Patna High Court has followed the view taken in some of the earlier cases 
prior to the amendment of the Section, and has held that the evidence before the Committ- 
ing Magistrate cannot be effectively utilized to support a conviction unless it is shown by 
other evidence in the case that it should be preferred to and substituted for the statement 
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made at the trial and that unless the statement is meterially corroborated by other evidence or 
shown true by facts clearly established by other evidence, it cannot supjxjrt a conviction. ^ * 

The Oudh Chief Court has also held that corroboration is necessary. * * 

The Allahabad High Court has taken a middle course and has held that the Court may, 
if satisfied that the previous depositions of the witness are true and those made at the 
trial are false, rely on the former to uphold the conviction,, though ordinarily they should 
not be acted upon when wholly uncorroborated. When an approver, to whom pardon 
was granted, repudiated at the trial his statement before the Magistrate as being given under 
compulsion, that this repudiation did not prevent the Sessions Court from consider- 
ing his evidence before the Magistrate under S. 288^**; but the use of it as substantive 
evidence of the facts alleged on the prior occasion is fraught with the greatest peril, and 
could never have been intended by the Legislature. ^ ® ° 

The Madras High Court has held that it is a matter for the exercise of judicial 
discraion, whether in the circumstances of a given case, the depositions can be used 
as substantive evidence in the Sessions trial ; such discretion will be properly exercised 
if there is some independent corroborative evidence to show that the earlier statements are 
more likely to prove true than the latter statements given in the Sessions Court. ' ® ^ 

The Rangoon High Court has held that a judgment may be based upon a deposition 
taken before a Committing Magistrate when the Court could not see special reasons for dis- 
believing the original statement to be true either from the evidence of the same witnesses 
before itself or when that statement is to a certain extent corroborated by independent testi- 
mony ; such evidence is, however, subject to the provisions of the Evidence Act.' 

The Lahore High Court has held that there is nothing in S. 288 Cr. P. C. itself to 
show that there need be corroboration of evidence so recorded. The evidence is precisely 
the same as any other evidence. It has, like other evidence, to be examined with care : 
the Judge or Jury, as the case may be, must make, up their minds whether the evidence is to 
be believed or not, and if it is to be believed, what value is to he placed .upon it. No. general 
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law can therefore be laid down as to this. This evidence must be judged, as all evidence must 
be, according to the facts of each particular case. There is no difference in law between 
evidence of this sort and any other evidence.^ 

In any case, as a matter of prudence, though not of law, there should be some reason 
for preferring them to the statements at the trial.^®^ It is not expedient to lay down 
a general rule as to the effect to be given to evidence before the Magistrate's Court 
except that it must be accepted with greater caution than the evidence of a witness who has 
adhered to his previous statement.^®"* Such evidence must be scrutinised like the other 
evidence in the case and the Court must consider whether it can be believed or not, after due 
regard to the fact of its contradictory character The Jury must be given the option to act 
upon it or not 

In this connection it should be noted that S. 249 of the Code of 1872, corresponding to 
the present S. 288, was better worded. It ran as follows : — '"When a witness is produced 
before the Court of Session or High Court, the evidence given by him before the Committing 
Magistrate may be referred to by the Court, if it was duly taken in the presence of the accused 
person, and the Court may, if it thinks fit, ground its judgment thereon, although the witness 
may, at the trial, make statements inconsistent therewith". 

(2) For corroboration. — Under S. 157 of the Evidence Act, in order 
to corroborate the testimony of a witness, any former statement made by such witness 
relating to the same fact before any competent authority legally competent to investigate 
the fact, may be proved. The principle, on which this rule of evidence is based, is 
that he who is consistent in all his statements, previous and subsequent, fully deserves 
to be believed: consistency is a ground for belief.^ The nature of such corroborative 
evidence, however, varies, and a person may persistently adhere to a falsehood once 
uttered with design. The Judge, however, should discriminate between such evidence 
and that which really corroborates* It has been held in In re Velliah Kone,^^^ 
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that when the evidence of witnesses given during the preliminary inquiry before the Committing 
Magistrate is once admitted as evidence under S. 288 Cr. P. C. at the trial in the Sessions 
Court, it stands exactly on the same footing as a deposition given in that Court, and 
constitutes the testimony of a witness under S- 1 57 of the Evidence Act, to corroborate 
which the former statement of the witness given before the investigating officer under 
S» 164 Cr. P. C. is admissible in evidence. Under S. 288, the previous testimony may 
be given in evidence by either party in corroboration of the evidence of the witness at 
thetrial.^®® 

(3) For Contradiction . — The Sections of the Evidence Act under which the previous 
deposition of the witness can be put in for the purpose of contradicting his evidence at the trial, 
are Ss. 145 and 155 (3) read with S. 153. The Evidence Act appears to have made a distinc- 
tion between contradicting a witness' and 'impeaching the credit of a witness'. The effect of the 
above three Sections seems to be this: — When questions, put to a witness on cross-examination 
for the purpose of directly testing his credit, relate to relevant facts, his answers may be con- 
tradicted by independent evidence (e. g., his previous deposition read with S. 80 of the 
Evidence Act ) : if questions are put with this object upon irrelevant facts, the answers given 
cannot be contradicted except in the case of a denial of previous conviction or a denial of 
his partiality (Exceptions 1 and 2 to S. 153). If such denials can be shown to be false from 
his previous deposition before the Committing Magistrate, the said deposition may be put in. 
Again, a party may with the permission of the Court cross-examine his own witness (S. 154) 
and impeach his credit by, amongst others, proof of the previous statement inconsistent with 
any part of his evidence liable to be contradicted (S. 155(3)). So far, therefore, as the 
Evidence Act goes, the previous statement, when put in under the aforesaid Sections of the 
Evidence Act. can be used only to discredit the witness, or if put in under S. 157 it can be 
used only for corroborating him. And so, in some of the earlier decisions, it was held that 
the previous statement could be used only for the purpose of contradicting the witness and 
not as substantive evidence; even under S. 288 Cr. P. Code.^*^® But as Kernan, C. J. 
observed : — "Without this Section 288 a witness might be cross-examined as to his prior 
evidence before the trial and such prior evidence might be relied on to discredit the witness ; 
but his evidence before the Magistrate could not be treated as evidence in the case, except under 
proper circumstances governed by S. 288. In my judgment, S. 288 applies to the evidence of 
cases of individual witnesses, each case treated by itself and under the circumstances of which 
the Judge in his discretion thinks it advisable for the ends of justice that the prior evidence 
should be treated as evidence." And in the same case Muthusami Ayyar, J, also observed, : — 
"The intention (of S. 288) was to confer a power on the Judge, when he considers 
that the evidence given before the Magistrate is true and that the evidence given 
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before him is not true, to treat the former as evidence in the cause, that is to 

say as evidence on which he may found the conviction or acquittal of the 

prisoner." S. 288 of the Code has, therefore, gone further that S. 1 55 of the Evidence Act 
and made statements made before the Commtting Magistrate "evidence in the case" i. e., 
substantive evidence of the facts therein deposed to,*“* and not merely to contradict the 
witness {See Notes under the heading “As substantive evidence," ante). When a Sessions 

Judge admits a deposition of a witness taken before the Committing Magistrate as evidence 

in the trial under S. 288, he should in his proceedings distinctly note that he has done so, and 
give the deposition a number in his proceedings and translate it or the material portions 
of it in his English minute of the proceedings. When Counsel or pleader cross-examines 
a witness with reference to a previous deposition, the parts thereof to which the cross-' 
examination is directed should be set out in the Judge's minute of the proceedings ; the 
deposition itself need not in such a case be made a portion of the evidence in the 
Sessions Court, unless the Government pleader desires that it should be so recorded or the 
Sessions Judge adopts it under S. 288.^“* Where a Sessions Judge read to the Jury the 
evidence of witnesses taken before the Committing Magistrate, and it did not appear 
that that evidence was ever read over to the witnesses, and the depositions were not 
recorded in the trial before the Sessions Court, the High Court drew the Judge's attention 
to the provisions of S. 145 of the Evidence Act and asked him to note for his future guidance 
that when he admits such statements in evidence, he should record them as exhibits in 
his own proceedings.*®* 

(4) For refreshing memory.— Under S. 159 of the Evidence Act, the previous 
deposition may be used by the witness for refreshing his memory for obtaining from him an 
explanation of discrepancies or for contradicting his present testimony.*®® 

15. Discretion of the Presiding Judge. — 

When the previous deposition of the witness is brought on the record of the 
trial at the Sessions Court, at the instance of either party or by the Court of its own 
motion under S. 288, the question of the Court's discretion as to how to use it comes 
in. As observed by Plowden, J. in Umars/. jE^:*®® "There is nothing in the Section 
which prescribes the value or weight to be attached to the evidence admitted. Once 
admitted, the power given by this Section in respect of the evidence is exhausted, the 
discretion of the Judge extending only to the question whether the former evidence is 
to be freated as evidence in the case. Once admitted, it is on the same footing with all 
other evidence in the case: that is to say, it is to be considered by the Jury or by the' 
assessors and the Judge, according to the nature of the trial, as part of the materials' 
upon which the verdict or the finding is to be given. The value of the previous evidence 
is a matter entirely beyond the scope of the Section, as it is also of the Evidence Act. 
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Its value is a question in the particular case for the Jury or for the assessors, subject 
to the direotions of the Judge in summing up or for the Judge in cases where he is a 
judge of the facts. Whether any portion or the whole of the evidence thus admitted 
is entitled to credit, and if so, to such a degree that a conviction may be based upon 
it, wholly or in part, are very important questions for the Jury, or assessors or for the 
Judge, as the case may be, but they are in no way affected by this Section". Although 
under the present amended Section, a retracted statement of a witness may be treated 
as a substantive piece of evidence discarding wholly his testimony at the trial Court, the 
observations of Phear, J. in Q. v. Amanullah^^^ should be borne in mind, viz : — "Court's 
discretion should be exercised upon substantive materials rightly placed before the Court and 
reasonably sufficient to guide the judgment of ^he Court to the truth of the matter and not 
upon mere speculation and conjecture". Before a Judge uses a previous deposition as 
evidence, on which to form his judgment, he is bound to let his intention, or the possibility 
that he may do so, be known to the accused and the prosecution, in order to afford the accused 
and the prosecution an opportunity of testing such statement by cross-examination or otherwise, 
dealing with such statement as part of the case which may be taken into consideration by the 
Judge. Otherwise, it is impossible for the prosecution or the defence to deal with the matters 
which may influence the Judge's mind in coming to a decision.^®® The previous deposition is 
admissible only when in the exercise of his discretion the Judge determines so to use it, and 
his decision is reviewable by the High Court.*®* If the statements differ materially from those 
made to the Magistrate, he ought to examine the witness on such statement, especially if the 
accused is undefended, and make the previous deposition evidence in the case. If the Sessions 
Judge has omitted to examine witnesses on obvious and important discrepancies in their state' 
ments, the High Court will, in general, direct that such an examination be made and the Sessions 
Judge, having the witnesses before him for such purpose, will, in most cases, feel it his duty to 
make the former depositions evidence quantum valeant for the purpose of the final adjudication 
in appeal. The alternative is for the High Court, in such cases, to order a new trial on 
the ground that there has been a misuse of the Sessions Judge’s discretion, which may 
have caused a defeat of justice ; but a new trial will not be ordered except in special 
cases.* ^® The Judge should act with great caution and refuse to place on the record the 
previous statement when retracted and declared to be forced, without enquiry into the 
alleged illegal detentions and threats by the Police.*^* It ought not to be put on the 
record when the witnesses are wholly untrustworthy at the trial.* ^* The Judge may act 
under S. 288 on the application of the accused.* Admission of the previous evidence is 
improper when the witness has shown no disposition to resile from the former statement, or 
has merely omitted to repeat a statement at the trial, not contradictory of any evidence given 
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thereat, when he was not questioned about it.®^* The Section does not apply unless the 
witness makes statements inconsistent with those made to the Magistrate.*^® Inconsis- 
tency is the ordinary ground, but there are others on which the Section may be used : 
as, where he holds back the evidence and tells a different story,* or is unable to 

identify the accused owing to their altered appearances,*” or does not tell the real 
facts through mistake or forgetfulness. *” Where the witnesses identified the accused 
before the Magistrate, but failed to identify them at the Sessions trial owing to their 
altered appearances ; it was held that the Judge ought to have acted under S. 288, 
and the High Court directed the Judge under S. 428 to bring their statements before 
the Magistrate on the Sessions record after notice to the accused. *^* The Judge 
must be satisfied on judicial grounds, that the previous deposition was true, and that 
before him is false.**® As to the necessity of corroboration, see notes under 
heading "As substantive evidence," ante. 

There is nothing to prevent the Court in the exercise of its discretion to accept 
the statement in examination- in-chief to be true and to disbelieve the retracting cross- 
examination, but the examination-in-chief and the retracting cross-examination should 
both be transferred to the Sessions file. ** ^ The whole statement should be filed, and 
the Court may then come to a conclusion after weighing the evidence : it is irregular 
to mark only portions of it and use the latter to contradict the statement before the 
Judge. *** 

Approver’s statement before the Committing Magistrate, subsequently resiled from 
in the Sessions Court, can be taken into consideration, provided it is brought on the 
record under S. 288- * * * 

Though a Sessions Judge has a discretion to put in depositions given before the 
Committing Magistrate, yet a damaging deposition that would seriously prejudice the case 
of the accused, as not having been subjected to cross-examination, ought not to be put in 
for the first time before the Jury.* * * 
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CHAPTER VI 


E. — Trial to close of case for the defence — Ss. 289-296. 

S. 289. ( 1 ) When the examination of the witnesses for the prosecution and the examination (if any) of the 

accused are concluded, the accused shall be asked whether he means to adduce evidence. 

(2) If he says that he docs not, the prosecutor may sum up his case ; and if the Court considers that there 
is no evidence that the accused committed the offence, it may then, in a case tried with the aid of assessors, record 
a finding or, in a case tried by a jury, direct the jury to return a verdict of not guilty. 

(3) If the accused, or any one of several accused, says that he means to adduce evidence, and the Court 
considers that there is no evidence that the accused committed the offence, the Court may then, in a case tried with the 
aid of assessors, record a finding, or, in a case tried by a jury, direct the jury to return a verdict of not guilty. 

(4) if the accused, or any one of several accused, says that he means to adduce evidence, and the Court 
considers that there is evidence that he committed the offence, or if, on his saying that he does not mean to adduce 
evidence, the prosecutor sums up his case and the Court considers that there is evidence that the accused committed 
the offence, the Court shall call on the accused to enter on his defence. 

S. 290. The accused or his pleader may then open his case, stating the facts or law on which he intends 
to rely, and making such comments as he thinks necessary on the evidence for the prosecution. He may then examine 
his witnesses (if any) and after their cross-examination and re-examination (if any) may sum up his case. 

S. 291. The accused shall be allowed to examine any witness not previously named by him, if such witness 
IS in attendance ; but he shall not, except as provided in sections 211 and 231, be entitled of right to have any witness 
summoned, other than the witnesses named in the list delivered to the Magistrate by whom he was committed 
for trial. 

S. 292. The prosecutor shall be entitled to reply — 

(a) It the accused or any of the accused adduces any oral evidence ; or 

(b) with the permission of the Court, on a point of law ; or 

(c) with the permission of the Court, when any document which docs not need to be proved is 
produced by any accused person after he enters on his defence : 

Provided that, in the case referred to in clause (c) the reply shall, unless the Court otherwise permits, be 
restricted to comment on the document so produced. 

S. 293. (1) Whenever the Court thinks that the jury or assessors should view the place in which the offence 

charged is alleged to have been committed, or any other place in which any other transaction material to the trial is 
alleged to have occurred, the Court shall make an order to that effect, and the jury or assessors shall be conducted 
in a body, under the care of an officer of the Court, to such place, which shall be shown to them by a person appointed 
by the Court. 

(2) Such officer shall not, except with the permission of the Court, suffer any other person to speak to, or 
hold any communication with, any of the jury or assessors, and, unless the Court otherwise directs, they shall, when 
the view is finished, be immediately conducted back into Court. 

S. 294. If a juror or assessor is personally acquainted with any relevant fact, it is his duty to inform the 
Judge that such is the case, whereupon he may be sworn, examined, cross-examined and re-examined in the same 
manner as any other witness. 

S. 295. If a trial is adjourned, the jury or assessors shall attend at the adjourned sitting, and at every subsequent 
sitting until the conclusion of the trial. 

S. 296. The High Court may, from time to time, make rules as to keeping the jury together during a trial 
before such Court lasting for more than one day ; and subject to such rules, the presiding Judge may order whether 
and in what manner the jurors shall be kept together under the charge of an officer of the Court, or whether they 
shall be allowed to return to their respective homes. 
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List of Headings : — 

Procedure after examination of witnesses for the prosecution. 

Examination of the accused (S. 3'*2). 

Meaning of the expression, “Question him generally on the case." 

Sub-s. (2) of S. 342. 

Sub^s. (3) of S. 342. 

Sub-s. (4) of S. 342. 

Procedure after asking the accused whether he means to adduce evidence (S. 289). 
Prosecutor may sum up his case. 

*No evidence'. — Meaning of. 

'Call on the accused to enter on his defence'., — Meaning of. 

Procedure, after the Court calls upon the accused to enter on his defence (S. 290). 
Defence of alidi. 

Pleading Exceptions. 

Summing up the defence case. 

Summoning of defence witnesses (S. 291). 

Prosecutor's Right of Reply (S. 292). 

Local Inspection by Jury or Assessors (S. 293), and by Judges (S. 539 B), 

Notice of Local Inspection to the parties. 

Record of memorandum of relevant facts observed at Inspection. 

When a juror or assessor or a Judge may be examined (S. 294). 

Adjourment of trial. — Attendance of jurors or assessors (S. 295). 

Continuation of a trial by the successor of the Judge. 

Locking up Jury (S. 296). 


1. Procedure after Examination of Witnesses for the Prosecution. — 

The case for the prosecution is finished when the prosecutor has finished the 
examination of his witnesses (S. 286), has tendered the examination of the accused before 
the Committing Magistrate (S. 287) and the presiding Judge has brought on the record of 
the trial the depositions before the Committing Magistrate of any witness or witnesses, which 
he, in his discretion, allows to be treated as evidence in the case (S. 288). 

Besides the witnesses examined by the prosecutor, there may be other witness or 
witnesses called by the Court, because under S. 540 of the Code the Court has such 
power to examine any person as a witness at any stage of the trial, and it is obligatory on the 
part of*the Court to summon and examine a person if his evidence appears to it essential 
to the just decision of the case.^ The Court has also power, under the same Section, to 
recall and re-examine a witness already examined. The parties are entitled to cross-examine 
a witness called and examined by the Court, and they cannot be restricted in their cross- 
examination to the point on which the Court has examined him.^ When after the close of the 
argument the Court admits a document as fresh evidence in favour of the prosecution, it 
should ascertain from the accused whether there was any evidence that they wished to 
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give in rebuttal, apart from the question of cross-examining the witness, and if necessary 
grant an adjournment.® The prosecution cannot examine a new witness by interposing in 
the midst of the case of the accused, but the Court may, in its discretion, allow it for good 
cause under S. 540.* That Section, however, does not authorise a Sessions Judge to examine 
the witnesses for the defence before the case for the prosecution is closed, because that would 
be reversing the order of a Sessions trial.® But the irregularity is not fatal when the parties 
are not materially prejudiced thereby. * When there was no evidence regarding the nature 
of the injuries which formed the subject of the offence under trial, the Sessions Judge was 
bound under S. 540 to summon the Medical Officer as a witness. ’ The Court is not bound 
to examine a witness, who was examined by the Committing Magistrate but who was not 
examined at the trial by the prosecutor because he could not rely on his testimony.® The 
Public Prosecutor cannot demand, as of right, that a witness not examined by the 
Magistrate should be called and examined ; it is within the discretion of the Court.® 
In a case in which there is a matter necessitating inquiry or there is a question to 
be cleared up, and the witness proposed by the defence to be called is one upon 
whose testimony the Court could place confidence, it should call him ; but it should 
not call a witness on whose evidence the Court would not place reliance, though that 
witness was examined by the Committing Magistrate but the prosecution did not examine 
him at the trial as it considered him unreliable.* ® 

The Court has another power given to it by law, namely by S. 165 of the 
Evidence Act, under which the Judge may, in order to discover, or to obtain proper proof 
of relevant facts, ask any question he pleases, in any form and at any time, of any witness or 
of the parties, about any fact, relevant or irrelevant ; and may order the production of any 
document or thing. Neither the parties, nor their agents shall be entitled to make any 
objection to such question or order, nor, without the leave of the Court, to cross- 
examine any witness upon any answer given in reply to any such question ; provided 
that the judgment must be based upon facts declared by the Evidence Act to be relevant, 
and duly proved, and provided further that this power to question is subject to the 
provisions of Ss. 121 to 131, S. 168 and S. 149 of the Evidence Act {See S. 165 
of the Evidence Act). A Judge or Magistrate in India frequently has to perform duties 
which in England would be performed by Police officers or attorneys. He has to sift out 
the truth for himself as well as he can and with little assistance of a professional kind. 
S. 1 65 is therefore intended to arm the Judge with the most extensive power possible 
for the purpose of getting at the truth. The effect of this Section is that, in order to get to 
the bottom of the matter before it, the Court will be able to look at and enquire into 
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any fact whatever.^ ^ A Judge may ask any question he pleases about any irrelevant 
fact, if he does so in order to discover or to obtain proper proof of relevant facts.^® 
When after the examination of a witness by the prosecution and cross-examination by the 
defendant, the Court takes him in hand, he is put under special pressure, as the Judge is 
empowered to ask any question he pleases, in any form, about any fact, relevant or irrelevant, 
under S. 1 65 of the Evidence Act ; and he is therefore at the same time placed under the 
special protection of the Court, which may, in its discretion, allow a party to cross-examine ; 
but this cannot be asked for as a matter of right. It should be remembered, however, 
that it is not the province of a Court to examine the witnesses, unless the pleaders on 
either side have omitted to put some material question ; and the Court should, as 
a rule, leave the witness to be dealt with by the pleaders as laid down in S. 138 
of the Evidence Act. Where, therefore, a Judge questioned the witnesses at considerable 
length after their examination-in-chief by the prosecution was finished, upon points to 
which he must have known that the cross-examination would certainly and properly 
be directed, it was held that such a course of procedure was irregular and opposed to 
the provisions of S. 138 of the Evidence Act. 

The Jury or assessors may also put questions to the witnesses. S. 166 of the Evidence 
Act provides that the Jury or assessors may put any questions to the witnesses, through or 
by leave of the Judge, which the Judge himself might put and which he considers proper. 
But where the Judge allowed the Jury to make an experiment about the identification of the 
accused in the absence of the accused, by reason of which the Jury ultimately brought in 
their verdict, a verdict which the jurors were not in a position to deliver before the experiment 
was allowed to be made, there was a serious irregularity; the verdict of the Jury in such 
circumstances is not proper and must be set aside. If a Juror or assessor is personally 
acquainted with any relevant fact, it is his duty to inform the Judge, whereupon he may be 
examined as any other witness (S- 294). 

Lastly, the Court, while recording the evidence for the prosecution, may at any time 
question the accused to enable him to explain any circumstances appearing in evidence against 
him and such question and answer must be recorded in the manner provided for by S. 364 of 
the Code. The circumstances under which the Court may ask such questions have been 
dealt with under the next heading. 

Besides the oral statements of witnesses, there may be documentary evidence, such as a 
confession recorded under Ss. 164 and 364 of the Code, but the same is brought on record 
through some witness or witnesses. Evidence may be recorded on commission but commis- 
sions ought not to issue without good and sufficient reasons.^ ® In that case it was doubted 
whether the opportunity to administer cross-interrogatories is an opportunity to cross-examine 
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within the meaning of the proviso to S. 33 of the Evidence Act. In a case tried by a Jury, 
when an application for the issue of a commission for the examination of a witness was made, 
Wilson, J. said — "The difficulty seems to be in the time you make your application. The Jury 
are sworn* • I do not think I can grant this application. I think that to do so would be wholly 
without precedent after the Jury have been sworn.* ^ The deposition of a witness before the 
Coroner cannot be taken in evidence under S. 33, where the witness died before the commit- 
ment enquiry, because although the proceeding before the Coroner is a judicial proceeding, yet 
it is not a proceeding between the prosecutor and the accused. The proceedings before the 
Coroner are merely an inquiry into the circumstances leading to the death of the person 
whose death is under inquiry and it is impossible to say that the Crown is a party to these 
proceedings even if it can be said that the accused is a party on the ground that he was during 
these proceedings a suspect.** 

When all the available evidence relevant to the case has been recorded as 
stated above, the Court may proceed to examine the accused. 

2. Examination of the accused. — 

As regards the examination of the accused before the Committing Magistrate, 
see Notes ante, with reference to S. 287. The accused may be examined in Court 
before the Committing Magistrate and again before the Sessions Judge. The law 
in reference to such examination has been dealt with in S. 342. The Section runs 
thus 

"S. 342 (1) For the purpose of enabling the accused to explain any circumstances 
appearing in the evidence against him, the Court may, at any stage of any inquiry 
or trial without previously warning the accused, put such questions to him as the Court 
considers necessary, and shall, for the purpose aforesaid, question him generally on 
the case after the witnesses for the prosecution have been examined and before he is 
called on for his defence. 

"(2) The accused shall not render himself liable to punishment by refusing to 
answer such questions, or by giving false answers to them ; but the Court and the Jury 
( if any ) may draw such inference from such refusal or answers as it thinks just. 

"(3) The answers given by the accused may be taken into consideration in such inquiry 
or trial, and put in evidence for or against him in any other inquiry into, or trial for, any other 
offence which such answers may tend to show he has committed. 

"(4) No oath shall be administered to the accused." 

On analysing the first clause of the Section, the following elements appear : — 1st. There 
must be evidence taken before the accused is questioned ; 2nd. The evidence must disclose 
some circumstance which appears to go against him ; 3rd. The question may be put to enable 
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the acoised to explain or acxiouht for any circumstance which seems to go against the accused ; 
4th. Such questions may be put at any stage of the inquiry or trial ; 5th. Such questions may 
be put without previously warning the accused, which suggests that the accused shall not be 
given an opportunity to consult his pleader or Counsel before answering ; and 6th. It is 
obligatojy on the Court to question the accused generally on the case after the witnesses for 
the prosecution have been examined and before he is called on for his defence, and that too 
for the purpose of enabling him to explain the circumstances which appear in the evidence 
given on the side of the prosecution. 

It should be remembered that at the very commencement of the trial before the Court 
of Session, the accused is first questioned upon the charge on which he has been sent up for 
trial, and that question is whether he is guilty or claims to be tried (S. 271). The answer to 
that question must be through his own mouth, and in answer he may or may not make a 
statement and the statement, if made, may amount to a plea of guilty or not guilty. In the 
course of that statement also the accused may give explanations bearing on the charge put 
forth against him ( See Notes in Chapter II ante, bearing on S. 271 ). There is no such 
thing as examination of the accused then ; ^ * only one question is put to find out whether the 
accused pleads guilty or claims to be tried. If he pleads guilty the case ends there, so far as he 
is concerned, and no trial takes place. If he does not plead, or refuses to plead, or volunteers to 
make a statement which does not amount to a full confession, or promises to file a written 
statement, the trial begins by the choosing of jurors or assessors, as the case may be. A 
statement or a promise to file a written statement made at the time of the plea in no way 
exonerates or exempts the Court from examining the accused at a later stage as required by 
•S. 342,® ® though the Court is bound to record such statements in the manner indicated 
in S. 364.®* Voluntary admissions by the accused stand on a different footing 
from answers given by him to questions put by the Court in the course of his 
examination under S. 342. That Section does not prevent the accused from making 
them though under S. 58 of the Evidence Act, the Court may, in its discretion, require 
the facts admitted to be proved otherwise than by such admission.®® During the Police 
investigation a Magistrate may record under S. 164 any voluntary statement made 
by the accused, but he cannot examine him as to the facts of the case.®* 

(l)&-(2). One of the fundamental principles of English Criminal law on which the 
Indian system is based is that the accused is presumed to be innocent until he is proved to be 
guilty. ■ There is no such thing as cross-examination with a view to elicit evidence of guilt 
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a^inst him. So, before he can be questioned, there must be evidence of some incriminating 
circumstance against him. The evidence referred to in Section 342 is the evidence already 
given at the trial when the Court puts questions to the accused.*** And the evidence that 
was given must be legally admissible evidence. Where the accused was asked about a 
confessional statement or document which was not legally admissible or legally admitted ; 
AeW, that the record of such examination could not be used in evidence against him.*® A 
gap in the evidence for the prosecution cannot be filled up by any statement made by the 
accused in his examination.* ® Where a Magistrate, before evidence taken for the prosecution, put 
questions to the accused of the nature of a cross-examination, it was held that such a procedure 
was illegal.* ’’ In permitting a Sessions Judge to examine an accused person from time to time 
during a trial, the law does not contemplate that he should commence a trial with a strict 
examination of a prisoner after the manner of cross-examination of an adverse witness by 
Counsel.*® The Court should bear in mind that one of the not the least important incidents 
in the administration of criminal justice "is to clear away every thing which might engender 
suspicion and distrust of the tribunal, and to promote the feeling of confidence in the 
administration of justice which is so essential to social order and security.** Where no 
evidence has been given by the prosecution, implicating the accused, the Magistrate has no 
right under the Code to put questions to the accused or invite him to make a statement ; even 
if a statement is made by the accused in such circumstances, it is not admissible in evidence 
against the accused on his subsequent trial.** Where, in a prosecution for defamation, the 
prosecution has let in no evidence of publication by the accused, any statement of the accused 
admitting publication in his examination under S. 342 cannot be used to fill up the gap.*' 
The word "evidence" in S. 342 must be taken in the sense in which it is defined in the 
Evidence Act, and hence previous statements made by the accused and not recorded, as 
provided for by S. 164 and S. 364, cannot be admissible as "evidence given by witnesses 
against them."** 

(3) Next, the questions may be put to enable the accused to explain any circumstance 
appearing in evidence against him. The Sessions Court is not to establish a Court of 
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Inquisition and to force a prisoner to convict himself by makins* some incriminating admissions 
after a series of searching questions, the exact effect of which he may not readily comprehend. 
The real object is to enable a Judge to ascertains, from time to time, from a prisoner, parti- 
cularly if he is undefended, what explanation be may desire to offer regarding any fact stated 
by a witness, or after the close of the case, how he can meet what the Judge may consider 
to be damnatory evidence against him. The minds of both the Judge and the Jury are at the 
outset prejudiced by irresponsible statements made by the accused while subject to this 
system of cross-examination before their guilt has been established by the examination of a 
single witness (conviction set aside and re-trial ordered). •'** The discretionary power given 
by law to examine a prisoner should be used to ascertain from him how he may explain 
facts in evidence appearing against him, not to drive him to make self-incriminating state- 
ments.®* It is improper for a Judge to cross-examine him,®® so as to extract from him an 
admission®® or to prove a previous conviction.®^ In other words, it is not neccessary to 
imitate the searching rigour of the French examination, but a series of relevant and carefully 
prepared questions is of the utmost importance as enabling an innocent man "to explain 
the circumstances appearing against him,” and if the accused is guilty, as rendering his 
conviction more probable. The object of S. 342 is not to supplement the case for the 
prosecution, not to show that he is guilty, nor to drive him to make self-criminatory statements ;®* 
nor to prove a recorded admission when there is no legal evidence of it ;®® nor ’ to elicit 
the name of his accomplices;* " nor for ascertaining what witnesses he intends to call, or 
what evidence they will give, or what his defence is.** 

The Section is for the benefit of the accused and also to enable the Court to discover 
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the truth.** The intention is that at a certain stage of the case the Court shall itself call 
on him to state In his own way anything he may desire, so that the Court may hear his 
<iefence from his own lips.* * The object of the examination is to enable the accused to 
explain, in his own interest, the circumstances in the evidence against him, if he so likes.** 
The proof of the case against the prisoner depends for its support, not upon the absence 
or want of any explanation on the part of the prisoner himself, but upon the positive affirma- 
tive evidence of his guilt that is given by the Crown ; if there is a certain appearance made 
out against a party, if he is involved by the evidence in a state of considerable suspicion, 
he is called upon, for his own sake and his own safety, to state and to bring forward the 
circumstances, whatever they may be, which might reconcile such suspicious appearances 
with perfect innocence.** 

4. The Court may put the questions at any stage. The first part of S* 342 is enabling 
and discretionary,** the object being to put, during the examination of the prosecution 
witnesses, questions necessary to obtain an explanation.*^ The Code of 1861, S. 373, did 
not justify the putting of any question to the accused in the midst of a trial.** It is legal 
and often desirable to put questions after the complainant’s examination or before all the 
prosecution evidence is taken.** 

5. Such questions may be put without warning the accused. The intention is to put 
aside all Counsel and pleaders and call upon the accused solemnly to state in his own way 
anything he desires. What is necessary is that the accused shall be brought face to face 
solemnly with an opportunity given to him to make a statement from his place in the 
dock in order that the Court may have the advantage of hearing his defence, if he is willing 
to make one with his own lips-*® Under the old Code of 1861, it was held in some cases 
that the Court should inform the accused that he was not bound to answer, though the 
answers were held to be admissible even if the warning was omitted.*^ The words 
""without previously warning" were inserted in the Code of 1872, S. 193. They make it clear 
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that such a warning is not necessary. Compare S- 29 of the Evidence Act which say that a 
confession otherwise relevant does not become irrelevant merely because the person making the 
confession was not warned that he was not bound to make such a confession. 

6. The last part of S. 342 (1) makes it obligatory on the part of the Court to question 
the accused generally on the case after the witnesses for the prosecution have been examined 
and before he is called on for his defence. Sub'S. (1) of S. 289 requires that after the 
examination of the witnesses for the prosecution and the examination (if any) of the accused 
are concluded the accused shall be asked whether he means to adduce evidence. The 
accused is not then called on for his defence, he is called on for defence only under 
the circumstances mentioned in Sub-s. (4) of S. 289. The 'examination' mentioned in Sub^ 
s. ( 1 ) cannot therefore possibly be an examination under the last part of S. 342. And as on: 
the face of the Code every reference to any examination of the accused is to S. 342 (it is 
presupposed in Chaps. XVlll and XX to XXIII, and applies to all cases in the absence of an 
express or implied exception),®* the ‘examination’ mentioned in that Sub-section should refer 
to the first part of S. 342, and this is suggested by the words 'if any' within brackets. Again, 
there may not be any examination at all, if there was no circumstance appearing in evidence • 
against the accused so as to call for an explanation from him ; and asking the accused 'whether 
he means to adduce, evidence’ does not presuppose that there is evidence against the accused, 
as Sub-sections (2) and (3) clearly indicate. It is submitted, therefore, that Sub-s. (I) of S. 289 
does not necessarily control S. 342 as has been held in one case ;®® for it may be quite 
consistent with the first part of S. 342. In a Sessions trial, the accused is called on to enter 
on his defence when the Court considers that there is evidence that the accused has committed 
the offence (S. 289 (4)). When, therefore, the Court, after examining the witnesses for the 
prosecution and considering it desirable to give the accused an opportunity to explain any 
circumstance appearing in evidence against him (which is quite discretionary on its part), 
puts some questions to the accused, and after getting answers from him or not, still considers 
that there is evidence against him and thereupon decides to call on the accused to enter on his 
defence, it must, before doing so, examine the accused generally on the case under the last 
part of S. 342 (1). The phrase "called on for his defence" in S. 342 means the same thing as 
the phrase "called on to enter on his defence".®* It does not mean that the accused is called 
on to produce his defence witnesses, for he may be called on to enter on his defence even'^' 
though he says that he does not mean to adduce evidence. (See Sub-s. (4) of S. 289). This 
view is confirmed by the decision in the case of Eaghu v. K. JS7.®® which has held that the 
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last part of S. 342 (1) applies to the stage indicated in S. 289 (4). The provision contained in 
the last part of S- 342 (I) is thus mandatory and it is essential that that procedure should be 
adopted as there are many cases in which it is the only opportunity the accused has of 
explaining things which might otherwise be allowed to be taken without any explanation at 
all ; omission to do so is an irregularity which vitiates the trial.®® The trial becomes illegal 
from the moment when, without compliance with $• 342, the Magistrate calls upon the accused 
to enter on their defence.® ^ It is no compliance with S. 342 to examine the accused after the 
accused has entered on his defence, ® * or to examine him before the stage in the trial 
prescribed in the Section and there was no examination at that stage.®’ Where there are 
several accused, the omission to examine each of the accused separately is an illegality. The 
Court is not absolved from its duty because it has examined the accused under the first part 
of the section S. 342 (1),®® or because of his having been examined by the Committing 
Magistrate.®^ A contrary view has been taken by some of the other High Courts®’ which 
have held that omission to examine the accused further is a mere irregularity which does not 
vitiate the trial in the absence of prejudice. The effect of non-compliance with the require- 
.(..ments of S. 342 depends on the question whether the proceedings have resulted in a 
miscarriage of justice. ® * 
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86 I. C. 459 (dissenting from Mitarjit (1921) 
6 P. L. J. 644 : 22 Cr. L. J. 697 : 63 I. C. 
825]. See In re Varisai P.owther (1922) 46 M 
449 : 24 Cr. L. J. 547 : A. I. R. 1923 M 609: 
73 I. C. 163 : Pitam (1931) 9 O. W. N. 116 : 
33 Cr. L. J. 81 1 : A. 1. R. 1932 0 113: 139 
I. C. 636. 

63. NgaPo (1932) 10 R. 51 1 (F. B.) : 34 Cr. 
L. J. 121 : A. I. R. 1932 R. l9o : 141 /. C. 
89 [following Erman Ali (1929) 57 C. 1228 
(F. B.) : 34 C. W. N. 296 : 51 C. L. J. 171 : 
31 a. L. J. 536 : A. I. R. 1930 C 212 : 123 
1. C. 664]. 
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A written stuement of defence cannot be allowed to take the place of an examination 
of the accused person, it cannot relieve the Court of its duty to comply with the imperative 
requirements of the law under S. 342.^ ^ There is no provision in the Code for the making 
of a written statement by an accused in the Sessions Court, and the practice of refusing to 
answer questions and of putting in a written statement is a permissive one/*"* The promise, 
at the time of the plea, to file such a statement does not absolve the Court from the obligation 
to examine the accused.*’'^ A written statement accepted from the accused does not take 
the place of evidence nor of sttch examination of the accused as is contemplated by the 
Code.'*^ It has been held, however, that where the accused has filed a written statement not 
only after the prosecution evidence was over but also after the defence witnesses were 
examined, cross-examined and discharged, there is no ground for interference in revision, if the 
accused was not examined under S. 342, as no miscarriage of justice had taken place and the 
accused was not prejudiced,*’^'' When the accused refuses to answer and says he will file 
or has filed a written statement, the Court is not bound to keep on asking questions, especially 
when it is filed at the timed’*^ The Section contemplates the c.xamination of an accused 
willing to answer. * If he does not wish to answer orally, the written statement may be 
taken as an answer to the question.' ^ 

A Judge has the right to refuse to allow a prisoner on his defence making a statement 
irrelevant to the issue or subversive of law.'^’ 

This compulsory examination is to take place after all the witnesses for the prosecution 
have been examined, cross-examined and re-examined. Where one witness for the prosecu- 


6-1. H'lrnami (!92!) 22 Cr. L. J. 276 : 60 I. C. 
676; Moinu.ljin (1921) 22 Cr. L J. -142: 
61 I. C. 791; In rt; Nairiainalj.! (1921) 
23 Cr. L. J. 677 : 69 I. C. 377 ; Mazahar 
All (1922) 50 C. 223 ; 27 C. W. N. 

99 : 36 C. L. J. 41 / : 21 Cr. L. J. 198 : A.l.R. 
19.3 C. 196 : 71 I. C. 662 ; B.slkeshwar (1922) 
23 Cr. L. J. 114 : A. I. R. 1922 P. 5 : 65 I. C. 
546 ; Nataraja v. Diivasigamani (1930) 1930 
M. W. N. 914 : 32 Cr. L. J. 757 : A.l.R. 1931 
M. 241 ; 131 l.'C. 49-.. 

65. DwijenJra ( 1915) 19 C. W. N. 1043, 1054: 
16 Cr. L. J. 724 : 31 I. C. 164 ; Ring (1929) 
53 B. 479 : ,31 Cr. L. J. 65 : A. 1. R. 1929 B, 
295: 120 I. C. 340; Taraknath (1935)33 
C. W. N. 1309: 37 Cr. L J. 30: A. I. R. 
135 C. 687 : 159 I. C. 149. 

66. Prornotha (1923) 50 C. 518; 26 C. W. N. 
389 : 24 Cr. L. J. 248 : A. I. R. 1923 C. 470 : 
71 I. C. 792. 

67. Amritalal (1915) 42 C. 957: 19 C. W. N. 
676 : 21 C. L. J. 331 ; 16 Cr. L J. 497 ; 29 
I. C. 513. 
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68. Mir Tilawan (1921) I P. 31 : 23 Cr. L. J. 703 : 
A. 1. R. 1922 P. 388 : 69 I. C. 38. .See ah» 
Mohiuddin (1925) 4 P. 488, 494, 501 : 26 
Cr. L. J. 811: A. 1. R. 1925 P. 414 : 86 

I. C. 459. 

69. Bhagwat Singh (1924) 4 P. 231 : 26 Cr. L. J. 
932; A.l.R. 1925 P. 373; Sa I. C. 996: 
Harnama (1921) 22 Cr. L. J. 276 : 60 I. C. 
676; Harjivan (1925) SOB. 174: 27 Cr. L. 

J. 1335: A.l.R. 1926 B. 231: 98 I. C. 
407. M'c: Alimuddin (1924) 52 C. 522, 542 : 
29 C. W. N. 231 : 41 C. L J. 101 : 26 Cr. 
L. J. 631 : A. I. R. 1925 C. 361 : 83 I. C. 
919. 

70. Hariivan (1925) 50 B. 174, 179 : 27 Cr. L. J. 
1335 : A. I. R. 1926 B. 231 ; 98 I. C. 407. 

71. In re Varisai Rowther (1922) 46 M. 449, 47,3, 
(F. B.) ; 24 Cr. L. J. 547 : A. I. R. 1923 M. 
609 : 73 1. C. 163; Mohiuddin (1925) 4 P. 
488; 26 Cr, L. J. 811: A.l.R. 1925 P. 
414 : 86 I. C. 459 ; Hashain (1935) 37 Cr. L. 
J. 428 : A. I. R. 1936 L. 28 : 161 I, C. 314. 

72. Dunn (1922) 17 Cr, A. R. 12. 
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tion was examined subsequent to the examination of the accused, it was held that the trial 
was vitiated.’ ® The examination of witnesses cannot be said to have concluded until they 
have also been cross'cxamined. So when after the examination-in'chief of the prosecution 
witnesses the accused was questioned by the Court but he was not questioned after their cross- 
examination was finished, the provisions of S. 342 have not been complied with and the 
conviction is illegal ; the trial should be held again and continued from the point at which 
there should have been an examination of the accused under S. 342.’* Where after the 
arguments had commenced, one prosecution witness was recalled and some questions were 
put to him, the mere fact that formalities of asking the accused some questions under S. 342 
were not gone through, was held not to have vitiated the trial.’® 

This mandatory examination must be for the same purpose as under the first part of 
S. 342 (1), viz, to explain the circumstances appearing in evidence against him.’® See Notes 
ante, under para marked (3). 

Where the only circumstance appearing in evidence against the accused was his 
retracted confession, it was a grave omission on the part of the Judge not to question the 
accused ( as he was required by S. 342 to do ) for the purpose of enabling him to explain 
his having made the confession. The question, "What offence are you going to confess", was 
held to be an improper form of question to an accused person.” 

The Court must ask the question directly of the accused and not of his pleader.” The 
Section contemplates an individual examination of all the accused, and a joint statement 
taken from all the various accused persons is not a compliance with the requirements of the 


73. Rameshwar (1921) 2 P. L. J. 741 : 22 Cr. 

L. J. 259 : 60 I. C. 659 ; Tilak Gops v. 
Bhayaram (1921) 22 Cr. L. J. 598 (P) : 62 I. 
C. 870 ; Mazahar All (1922) 50 C. 223 : 27 
C. W. N. 99 : 36 C. L. J. 417 : 24 Cr. L. J. 

198 ; A. I. R. 1923 C. 196 : 71 1. C. 622 ; 

Gulzari (1922) 49 C. 1075 : 39 C. L. J. 31 : 

24 Cr. L. J. 3 : A. 1. R. 1923 C. 164 : 71 1. C. 
51 : Kashi v. Damu (1921) 27 C. W. N. 28 : 

25 Cr. L. J. 524 : 77 1, C. 988 ; Sailendra 

(1923) 38 C. L. J. 175 : 25 Cr. L. J. 460 : 

A. 1. R. 1924 C. 153 : 77 I. C. 812 ; Hamid 
V. Srikissen (1922) 28 C. W. N. 118: 37 C. 

L. J. 413 : 24 Cr. L. J. 943 : 75 1. C. 367 ; 
Nataraja V. Divasigamani (1930) 1930 M. W. 
N. 914 : 32 Cr. L. J. 757 : A. I. R. 1931 M. 
241 : 131 l.C. 493; Rihan (1932) 34 Cr. L. 
J. 161 : A. I. R. 1932 S. 165 : 141 I. C. 529. 
Contra In re Varisai Rowther (1922) 46 M. 
449 (F. B.) : 24 Cr. L J. 547 : A. 1. R. 1923 

M. 609 : 73 I. C. 163 ; Byrne (1922) 4 L. 61 : 
25 Cr. L. J. 801 : A. 1. R. 1924 L. 84 : 81 I. 
C. 337 : Bechu (1922) 45 A. 124 : 24 Cr. L. 
J. 67 : A. I. R. 1923 A. 81 : 71 I. C. 115. 


74. Jum non (1922) 50 C. 303 : 25 Cr. L. J. 799 
A. 1. R. 1923 C. 658 : 81 I. C. 319 ; Dibakanti 
V. G )ur Gopal (1923) 50 C. 939 : 27 C. W. 

N. 743 : 25 Cr. L. J. 27 : A. 1. R. 1923 C. 
727 : 75 1. C. 715 (per Cuming, J.) ; Sailendra 
(1923) 38 C. L J. 175 : 25 Cr. L. J. 460 ; A, 
I. R. 1924 C. 153 : 77 1. C. 812 ; Moharrum 
Mahammad (1931) 32 Cr. L. J. 623 ; 130 : 1. 
C. 845 (C); Tej Ram (1933) 35 Cr. L. J. 104 : 
A. I. R. 1933 L. 10.2 : 146 I. C. 434 ; 
Hojghly-Chinsurah Municipality v. Ktshab 
(1931) 56 C. L. J. 583 : 34 Cr. L. J. 519 : A. 
I. R. 1933 C. 347 ; 143 1. C. 285. 

75. Dharani (1932) 57 C. L. J. 57 ; 35 ‘Cr. L. J. 
226 : A. 1. R. 1933 C. 594 : 146 1. C. 1051. 

76. Mohammad Nasiruddin (1925) 4 P. 459, 466 : 
26 Cr. L. J. 954 : A. I. R. 1925 P. 713 : 87 I. 
C. IC6. 

77. Cholakel (1836) 2 Weir 507. 

78. Promotha (1923) 50C. 518, 522: 27 C. W. 
N. 389 : 24 Cr. L. J. 243 : A. I. R. 1923 
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Section. It is an illegality vitiating the trial and the consequent conviction.’* S. 342 is restricted 
to the accused who is on trial, it cannot apply to a convicted person ( who has already pleaded 
guilty ): such a person can give evidence in the proceeding.*® When the accused says that, 
his statement is the same as of that of his co^accused, and the co-accused has made two 
contradictory statements and no question is put to the accused to ascertain which of the two 
contradictory statements made by the co-accused was true, the accused is entitled to the 
benefit of the statement beneficial to him.* ’ 

3. Meaning of the expression, “Question him generally on the case.” 

The following extract from the Report of the Select Committee on the Bill of Act X 
of 1882 clearly shows the object of the Legislature in inserting the words, "For the purpose 
of enabling the accused" etc. : — 

"We think that the present law gives too great a latitude to the Courts with regard to 
the examination of an accused person. The object of such an examination is to give the 
accused an opportunity of explaining any circumstances which may tend to criminate him, 
and thus to enable the Court, in cases where the accused is undefended, to examine the 
witnesses in his interest. It was never intended that the Court should examine the accused 
with a view to elicit from him some statement which would lead to his conviction. We have, 
therefore, limited the power of interrogating the accused by adding to the first paragraph 
the words ‘for the purpose of enabling the accused to explain any circumstances appearing 
in the evidence against him.’ We think the accused shall always have this opportunity of 
explaining and we have, therefore, required the Court to question him generally for that 
purpose before he enters on his defence." 

The first portion of S- 342( 1 ) is thus meant to be confined to questions, more or less 
of specific nature, so that by the accused's explanation the Court may be enabled to examine 
or cross-examine a witness who has given evidence against the accused, in the interest of the 
accused, especially when he is undefended. The Court need not do so when it finds that 
the accused is being properly defended. When all the evidence for the prosecution is finished 
and the whole case is before the Court, the Court is required to ask the accused generally 
on the case as made out against him and it need not confine itself to specific questions as 
to what this witness or that witness has said. 1 he Court must do it keeping this object in 
view that it is for the benefit of the accused and to enable him to have an opportunity 
of explaining the circumstances going against him (jS.ie Notes artifc, under para marked 3). 
How the questions are to be framed depends on the circumstances of each case. When 
the accused is undefended, the elements of the evidence demanding explanation should be 
pointed out to him,* ^ but the High Court would not enquire in Revisional Jurisdiction into 
the sufficiency of the examination in a case where he has been defended by a pleader, except 

79. Bilkrishna (1930) 55 B. 356 : 32 Cr. L. J. 81. Rihan (1932) 34 Cr. L. J. 161 : A. 1. R. 1932 

572:A. I. R. 1931 B. 132: 133 I. C. 577. S. 165; Mil. C. 529. 

83. Muhammad Yusuf (1931) 58 C. 1214: 35 

C. W. N. 490 : 32 Cr. L. J. 667 : A. 1. R. 

1931 C. 341 : 131 I. C. 142. 


82. Panchu (1921) 23 Cr. L. J. 233 : A. I. R. 
1923 P. 91 : 66 I. C. 73. 
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possibly in very exceptional and special circumstances. CT"his distinction has been criticised 
in E. V. Aiimuddin (1524) 52C. 522, 538. See po.s*0. Similarly, if the accused be an ignorant 
person, the main points of the damnatory evidence should be clearly made known to him 
and the Court should not be satisfied with putting vague questions to him.® ^ There is, however, 
some difference of opinion in the judicial interpretation of the words, “question him generally 
on the case“. In some cases it has been held that the object of S. 342 being to enable the accused 
to explain each and every circumstance appearing in evidence against him, the accused is not 
afforded any reasonable opportunity of clearing up the case by such a question as, “You have 
heard the evidence, what have you tD say" ; the specific points or points which weigh against 
him must be mentioned, for if this is not done he cannot be reasonably expected to be able 
to explain it or them.® * The mere asking the accused as to whether he had anything further 
to say is not sufficient compliance with the second part of S. 342 (1), the question must be 
framed in such a way as to enable the accused to know what he is to explain, as to what are 
the circumstances which are against him and for which an explanation is needed®®’, or what, 
in the opinion of the Court, are the circumstances against him.®^ Where the accused 
were once examined before the examination of all the prosecution witnesses and they 
rhade a statement, and thereafter, at the close of the case for the prosecution and befoie 
calling for the defence, the only record of the examination consisted of these words “Plea- 
Not Guilty" : Hvld, that there was no substantial compliance with S. 342.® ' In the examina- 
tion in the trial before the Sessions Court, merely reading to the accused the statement 
before the Committing Magistrate, without questioning him on the prosecution evidence 
and directing his attention to any part of it requiring his explanation is an omission to 
examine and an illegality."® The Judge should ascertain from the ptisoner his 
explanation of his presence at the scene of the crime, and an innocent person cannot 
injure himself by a truthful explanation of the circumstances appearing in the evidence 
against him.®*' The Judge should enquire from the prisoner his knowledge of the 
poison administered and his explanation of the relevant portions of the retracted confession,''^’ 
or of apparently contradictory statements,'’ or of his admission of having buried the 
stolen property.*'" 


83. Tani (191S) 20 Cr. L. J. 12: 48 I. C. 487 
(N). iSVv (dnn Durja Ram (19.74) 76 Cr. L. J. 
716: A. I. R. 1925 P. 342: 86 I. C, 156; 
Shamlal (1924) 26 Cr. L. J. 572 ; A. 1. R. 
1925 C. 980: 85 1. C. 716. 

84. Maung Hman (1923) 1. R. 689: 25 Cr. L. 
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85. Bhokhari Singh (1923) 1924 P. 198 : 25 Cr. 
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86. Durga Ram (1924 ) 26 Cr. L. J. 716 : A. I. R. 
1925 P. 342 : 86 1. C. 156 [dissenting from 

. Mir Tilawan (1921) 1 P. 31: 23 Cr. L. J. 
7o3 : A. 1. R. 1922 P. 388 : 69 I. C. 383J. 


87. SailrriJra (1923) 38 C. L. J. 175 *. 25 Cr. L. 
J. 460 : A. I. R. 1924 C. 153 : 77 I. C. 812. 

88. FatuSantal (1921) 6 P. L. J. 147, 162:22 

Cr L. J. 417: 61 I. C. 705 ; Ragh'u Bhumii 

' (1920) 5. P. L. J. 430 ; 21 Cr. L. J. 7C5 ; 

58 1. C. 4S>. 

89. Nagendra (19151 19 C. W. N. 923 : 21 C. 
L. J. 396: I6Cr. L. J. 576: 30 1 C. 128. 

90. Bhagi (1886) Rat. 242, 243. 

91. Puran (1599) 19 A. W. N. 39, 40. 

92. Sogai Mutl-.u (1925) 50 M. 274, 299 : 27 
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In i?* V. Narayan^'-' it has been held that under S. 342 it is incumbent on the Court to 
ask the accused generally whether he wishes to offer an explanation of any of the evidence 
which has been given against him ; and if the Court does so, that would be a sufficient com- 
pliance with the Section ; the Section also gives the Court power to put specific questions to 
the accused with regard to any of the evidence adduced for the prosecution : but it is left 
entirely to the discretion of the Courts whether they should, after having put the general 
question, ask specific questions on particular points in the evidence. In ./n />' Mirrthi Naikan'^ '- 
it was held that the proper way to examine the accused was to tell him that he is charged 
with a certain offence and ask him if he has any explanation thereof and wishes to make any 
statement. \n ShamUd Siwj V. E-'^^ it was held that the proper method of applying S. 
342 is to bring to the attention of the accused specific matters which appear in the evidence 
against him ; merely questioning him generally as to whether he has anything to say or 
anything to add to what he has said before the Committing Magistrate is not a satisfactory 
method of applying the Section : while in Hcz MiiliantiiKtd f”. where all the accused 

were asked the same question namely “What is your defence", and each of the accused 
replied "I am innocent", it was held that there was a sufficient compliance with the 
Section. 

In E. V. Aliinnthlin,''-' ‘ Mukerji, J. took a long view of S. 342. In his opinion the Section 
is not intended merely for the benefit of the accused ; it is a part of a system for 
enabling the Court to discover the truth, and it may happen that the explanation 
of the accused or his failure to explain is the most incriminating circumstance against him ; the 
result of the examination may benefit the accused, if a satisfactory explanation is offered by him ; 
it may, however, be injurious to him, if no explanation or a false explanation is given ; the Court 
should, therefore, not only have the power to point out to the accused the circumstances 
appearing in the evidence which require explanation, but it must exercise that power in such 
a way that the accused may know what points, in the opinion of the Court, require explana- 
tion, failure or refusal to give which will entitle the Court to draw an inference against him. 
He has accordingly held that the word "generally" does not limit the nature of the ques- 
tioning to one or more questions of a general nature relating to the case but that it means that 
the questions should relate to the whole case generally and should not be limited to any 
particular part or parts of it, that the Court should always frame questions dealing with such 
salient points in a case, as in its opinion call for explanation, taking every precaution not to 
entrap the accused to make incriminating answers and avoiding all questions in the nature 
of cross-examination : the incompetency of a tribunal in administering the law or the 
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difficulty in administering it, is no ground for whittling down its provisions. On the other 
hand, Newbouid. J. held that what is necessary under S- 342 is that the accused should be 
brought face to face solemnly with an opportunity given to him to make a statement from 
his place in the dock, in order that the Court may have the advantage of hearing his 
defence, if he is willing to make one, with his own lips ; that a formal question in general 
terms which gives the accused an opportunity of making a statement of his defence with 
his own lips, for instance, the question "What is your defence", is a sufficient compliance 
with the mandatory provisions of S. 342, since it enables the accused to explain any circum- 
stance appearing in the evidence against him ; that whether the Court should put further 
questions depends on the facts in each case ; if it appears from the cross-examination that he 
understood the facts requiring explanation, they need not be repeated. 

In Mahammad Nasiruddin v. £'.,** it has been held that it is impossible to lay down 
any hard and fast rule as to the nature of the examination of the accused, that it is not 
necessary nor is it desirable to examine the accused at great length or to force him to disclose 
his defence, so as to enable the prosecution to take advantage of it when the witnesses 
for the accused are examined. 

Thus, different views have been held by the different High Courts and even by the 
same High Court. The nature in which the questions are to be framed very often 
depends upon the nature of the case and the way in which it is being conducted. 
Questioning the accused generally on the case does not mean that the Court should 
put specific questions to him or discuss the case with him^’*, and in some cases 
formal questions in general terms may be a sufficient compliance with the mandatory 
provisions of S. 342. In a complicated case it will be entirely insufficient to put 
a general question asking the accused what he had to say in explanation of the 
evidence against him. Where a large number of documents on which the prosecution 
mainly relies are obscure in themseleves and capable of more than one explanation, 
the accused should be asked what their explanations are of the doubtful passages ; there 
should be some examination of the accused as to the contents of some of the more 
important documents. ® ‘ The duty imposed on a Session Judge to comply with S. 342 is 
a very difficult one, and has to be performed with the greatest caution so that 
without the slightest flavour of cross-examination, without asking anything which may 
lead the accused to incriminate himself, the important points against him may be 
brought to his notice and he may have an opportunity of explaining them ; the task 
is such a difficult one that when the accused is represented by Counsel it is often in his 

98. (1925) 4 P. 459 : 26 Cr. L J. 954 : A. I. R. 100. Wasudeo (1925) 27 Cr. L. J. 181 : A. I. R. 

1925 P. 715: 87 1. C. 106. See also 1927 N. 71 : 91 I.C. 997 [following NewboulJ, 

Mohiuddin (1925) 4 P. 483, 497 : 26 Cr. L. J. J. in Alimuddin (1924) 52 C. 522 : 29 C. W. 

811; A. 1. R. 1925 P. 414 ; 86 I. C. 459. N. 231 s 41 C. L. J. 101 : 26 Cr. L. J, 631 : 

A. I. R. 1925 C. 361 : 85 1. C. 9191 
101. Mauog Ba Chit (1928) 7 R.821 : 31 Cr. I- 
J. 387 : A. 1. R. 1930 R. 114 : 122 1. C. 273. 


99. In re Riinaswami (1926) 28 Cr. L. J. 383 : 
A. I. R. 1927 M, 613 ; 100 I. C. 991. 
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interest that the Judge should formally comply with the Section by asking a general question 
and then leave the accused's Counsel to offer explanation on his behalf in the way most 
favourable and least dangerous to him. The Privy Council has held that under 
S- 342 it is the duty of the Court before drawing an adverse inference against the accused 
on any point to call his attention to it and ask for an explanation ; where the Judge 
fails to do so the accused can not be said to have failed to explain and no adverse 
inference can be drawn against him. This decision of the Privy Council tends to support 
the view that the questioning should relate to the whole case generally, and should not 
be confined to one or more questions of a general nature relating to the case, to give 
proper effect to the intention and scope of S. 342. The questioning is not meant to be a 
lengthy crosS'Cxamination as regards all evidence produced by the prosecution ; it is 
only to enable the accused to explain any evidence against him. And the accused must 
confine himself to relevant answers to the questions asked by the Court. The Judge has 
power to refuse to record irrelevant answers, and, if necessary, may prevent the accused 
making lengthy irrelevant answers.*®* 

In this connection S. 18 of Stat. II and 12 Vic, Ch. 42 may be compared. It 
says that the justices shall say to the accused these words or words to the following effect : — 
"Having heard the evidence, do you wish to say anything in answer to the charge ? 
You are not obliged to say anything unless you desire to do so, but whatever you say will be 
taken down in writing and may be given in evidence against you on your trial. You have 
nothing to hope from any promise of favour and nothing to fear from any threat which 
may have been held out to you, but whatever you now say may be given in evidence against 
you on your trial, notwithstanding such promise or threat”. 

4. Sub-8. (2) of S. 342.— 

The accused is not bound to answer the questions put by the Court ; he has a right 
to decline to answer.*®* An innocent person cannot injure himself by a truthful explanation 
and a failure even to offer evidence is unwise.*®® 

Refusal to answer is not an offence under the Indian Penal Code, S. 170; *®*orof 
Bombay Act VIII of 1867, S. 15.*®* 
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Refusal to sign the record of the examination is not an offence under the Indian Penal 
Code, S. 

S. 342 applies only to oral examination, and does not prohibit a direction to the 
accused to take his finger-marks in Court.^^^ His finger-prints may also be taken under 
Act XXXIII of 1920 for comparison by an expertJ^^ The prisoner's body cannot be 
medically examined by a doctor without his consent for the purpose of qualifying some medical 
witness to give medical examination in the case against himj^^ 

The non-liability to punishment for giving false answers is limited to answer questions 
by the Court and does not apply to the accused's written statements'^ ^ Relevant statements 
under S. 342 or in written statements are not absolutely privileged in a prosecution under 
S. 499 1. P. CU^ ^ 

The accused may rely on the weakness of the case for the prosecution, or, for reasons 
of his own not disclosed decline to say anything in answer to Court's question. From 
this it cannot be presumed that his silence or apparent want of candour and explicitness 
is a sure indication of his guilt J ^ But refusal to answer involves the grave risk of an adverse 
inference.^ ^ Where a prima facie case of circumstances making out or tending to make 
out the charge is established and the accused withholds evidence in disproof or explanation 
available to him and not accessible to the prosecution, an inference unfavourable to the accused 
may legitimately be drawn ; under S. 342 Cr. P.C it is open to the Court and the Jury to draw 
such inferences as they think just from the answers made by the accused to the necessary 
questions put by the Court. ' ^ ^ If an adverse inference is to be drawn against an accused 
from what he has said in his examination, the statement should be taken in its entirety ; the 
accused in their statements put forward a story in defence as justifying the use of force by 
them in repelling the attack of the opposite party ; field, that in order to draw an inference against 
them that they had used force the whole and not merely parts of their statements should be 
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taken into consideration.*'® Before drawing an adverse inference against the accused on 
any point, it is, however, the duty of the Court to call his attention to it and ask for an 
explanation ; where the Judge fails to do so the accused cannot be said to have failed to 
explain and no adverse inference can be drawn against him."® The proof of a case against 
the accused depends for its support, not upon the absence or weakness of explanation 
on his part, but upon the positive affirmative evidence of his guilt that is given by the 
Crown.*®® 

5. Sub-s. (3) of S. 842.— 

In cases of circumstantial evidence, the answers given by the accused may be 
considered as a part of the materials for the Court’s decision as to his guilt, though technically 
not "evidence” under the Evidence Act ; where the accused has no opportunity to 
prove his explanation, it must be accepted as it stands.*®* The Court is at liberty to 
weigh his answers whether they tell for him or against him.*®® When it is found that 
the prosecution witnesses deliberately suppressed the part played by the deceased, there 
is every justification to rely on the statement of the accused, especially when from the very 
first time he had told the same consistent story, and which had been subsequently 
corroborated by medical evidence. * ® ® There can be no comparison between the sworn 
testimony of witnesses and the bare statement of the prisoners. * ® * A co-prisoner's statement 
has not the force of sworn evidence under S. 30 of the Evidence Act, as it is not on oath and 
cannot be tested by cross-examination.*®’ 

If a person voluntarily elects to put on record a statement of his criminal activities, 
and thereafter neither repudiates that statement nor offers a reasonable explanation of it, he 
has no grievance whatever if the Court regards that statement as conclusive against him. 
in such circumstances, there is no burden placed on the Crown of establishing the truth of 
the admission of guilt aZ/M>idi.*®® 
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6. Sub-s. (4) of S. 842.— 

For the purpose of S. 342 no oath should be administered to the accused.' * ‘ This 
Sub'section applies only to the conduct of trials and to the examination of the accused at 
the trial and does not apply to any proceeding outside the trial, such as an application to the 
High Court for transfer.'** The prohibition is restricted only to such persons as happen 
to be accused in the same inquiry or trial, and not in a different case.'*® 

7. Procedure after asking the accused whether he means to adduce evidence 
(S. 289).— 

It has already been seen that asking the accused 'whether he means to adduce evidence’ 
is not the same thing as calling upon the accused to enter on his defence. The former is 
an inquiry merely, while the latter is a positive direction. 

If the accused, or all the accused if there be more than one, informs the Court in reply 
that he does not mean to adduce evidence, then one of two things may happen the Court 
after allowing the prosecutor to sum up his case, ( 1 ) may, in a case tried with the aid of 
assessors, record a finding, or in a case tried by Jury, direct the Jury to return a verdict of not 
guilty, if the Court considers that there is no evidence against the accused (Sub'S. (2)) ; or 
(2) shall call on the accused to enter on his defence, if the Court considers that there is 
evidence against him (Sub-s. (4)). The prosecutor has the right to sum up only when the 
accused says that he does not wish to adduce evidence, whatever the Court’s order afterwards 
may be. The ‘accused' here signifies, where there are more than one accused, all the 
accused together.'** 

If the accused or any of the accused says he means to adduce evidence, the Court may 
act in either of the two ways mentioned above according to his view of the evidence, but the 
prosecutor has no right to sum up his case at this stage (Sub-ss. (3) and (4)). 

When, on being asked under this Section, the accused has stated through his attorney 
that he means to adduce evidence, but on further consideration does not do so, the Court 
is not at liberty to make a presumption adverse to the accused from the circumstance that 
he has not adduced evidence.' *' If the accused has not his witnesses present in Court, the 
Judge should, if he sees grounds for proceeding, first (now, first examine him under S. 342 
and then) call upon him for his defence, and then postpone the case.' ** If he makes any 
statement in defence, it ought to be recorded ; if he does not voluntarily make any statement 
and declines to answer any question put by the Court, the fact should be noted ; and when 
there is nothing else to show the nature of the defence, a note of the address to the Court 
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(if any) should be recorded ; the record is not complete unless it shows the nature of the 
defence ,set up.^ The omission to make a note of the defence on the record is not a defect 
by which the accused could be prejudiced, when the trial is before a Jury.'^'*^ 

8. Prosecutor may sum up his case.-— 

Properly speaking, the case for the prosecution consists of three parts, viz :*—(l) the open> 
ing, in which the Counsel for the prosecution states briefly the nature of the offence charged 
and the facts he hopes to be able to prove ; (2) the production of documentary evidence and 
examination of witnesses for the prosecution ; and (3) the summing up. The third is the 
last stage of the case for the prosecution. After this, the defence has the right of reply. The 
right to begin carries with it the right to reply whenever the opponent adduces evidence in 
support of his case, otherwise not. (See S. 292). The words 'prosecutor' here includes a 
pleader whose assistance has been accepted by the Public Prosecutor or other officer con- 
ducting the prosecution.^*^"' See Notes under S. 270 in Chapter I, ante. 

If the prosecution has not proved all the facts which it was proposed to prove but has 
proved only some of those facts, what the Court has to see is whether those facts which have 
been proved amount to the offence charged and whether the frame of the charge gave to the 
accused sufficient notice of the case to be met.’ In a criminal case the quantity of evidence 
required does not vary with the enormity of the crime. Every person accused of any 
offence is entitled to claim that the charge against him shall be clearly established 
by admissible evidence. If the Judge is not so convinced then it is his duty not to convict. 
But if he is fully satisfied and if he has reached that satisfaction by the use of admissible 
methods of proof, then it is immaterial whether those methods be a confession, a 
circumstance or the testimony of a witness.’ ' 

9. ‘No evidence’ — Meaning of, — 

The words "no evidence" in the 2nd and 3rd Clauses of S. 289 must not be read as 
meaning " no satisfactory, trustworthy, or conclusive evidence". If there is evidence, the trial 
must go on to its close, when on trials by Jury the Jury and in other trials the Judge, after 
considering the opinions of the assessors, have to find on the facts. It is only in the absence 
of any evidence as to the commission of the offence by the accused or on such evidence 
that the Jury can conjecture only and not judge that the Court can record an acquittal without 
allowing the trial to go on, or obtaining the opinion of the assessors, or that the Court 
can direct the Jury, without going into the defence, to return a verdict of not guilty.’^* 
Where witnesses for the prosecution had not appeared as there was some blunder as to the 
date in summoning them, and the Public Prosecutor asked for adjournment, but the Judge refused 
the application and called upon the Public Prosecutor to open the case and the accused to 
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plead ; and the Public Prosecutor opened the case under protest and then the Judge directed 
the Jury to return a verdict of not guilty as there was no evidence ; Aeld, that’ in the 
circumstances of the case it was wrong for the Judge to tell the Jury that there was no 
evidence and they should return a verdict of not guilty J Sub-s. (3) means that if at a 
certain stage of a Sessions trial the Court is satisfied that there is not on the record any 
evidence which, even if it were perfectly true, would amount to legal proof of the offence 
charged then the Court has power, without consulting the assessors, to record a finding of 
not guilty. But when a Court so acts because it considers the evidence for the prosecution 
unsatisfactory, untrustworthy or inconclusive, it acts without jurisdiction, and its order discharg- 
ing the accused is illegal. Even if not illegal for want of jurisdiction, such action is a serious 
irregularity, which may or perhaps must have caused a failure of justice within the meaning 
of S. 537 of the Code, as the prosecution is debarred from summing up the case and the 
Sessions Judge himself is precluded from the advantage of taking the opinion of the assessors 
upon the evidence.^ *** 'No evidence worth the name' is not a case of 'no evidence'; direction 
to acquit because there is only one witness implicating the accused and that witness himself 
was contradicted, is an error of law.^ *’ When the only evidence against the accused is his 
own statement which did not amount to a confession, the Jury should be directed to find a 

verdict of 'not guilty' as there is no evidence against him at all.* The confession of a 

co-accused, though evidence against the other accused under S. 30 of the Evidence Act, cannot, 
if not corroborated by other evidence, sustain a conviction ; hence the Court should direct 
the Jury to acquit him.**** In a case tried by a Jury, when there is nothing which can, 
if believed, amount to proof, the case should not be put to the Jury at all, as a verdict of guilty 
cannot, under such circumstances, be sustained.** * The Sessions Judge has no right to 

pronounce his own judgment on the credibility of the evidence, and to withdraw the 

consideration of the due weight to be given to the evidence from the Jury ; in this case 
the prisoner was charged with murder and he made a confession that he did strike the deceased 
with a stick and the Sessions Judge discredited the confession and all the evidence except the 
medical evidence and discharged the prisoner, not considering it neccesary that the case should 
go before the Jury.**® When more persons than one are tried together and there is no 
evidence as against one, he must be immediately acquitted.'*® See further Notes under 
heading ‘No evidence' in Chap. 1. of Part IV, posL 

Where there is no evidence, then in a case tried with assessors, the Judge need not 
take the opinion of the assessors but may himself record a finding of not guilty ; but in a case 


139. Sadef Saik (1925) 30 C. W. N. 190 : 27 Cr. 
LJ. 125 : A. 1. R. 1926 C. 584 ; 91 I. C. 701. 

140. Munna Lai (1888) 10 A 414: 8 A. W. N. 

129 ; Ramcharitar (1927) 7 P. 15 i 28 Cr. L. 
J. 692 : A. I. R. 1927 P. 370 : 103 I. C. 548 ; 
Nawal Kishorc (1929) 1929 P. 244 : 30 Cr. L. 
J. 519 : A. 1. R. 1929 P. 121 : 115 1. C. 692. 

141. Rahamali (1925) 26 Cr. L. J. 1151 : A. I. R. 
1925 C. 1055 : 83 I. C. 463. 

142. Gteedhary (1867) 7. W. R. 39. 


143. Ashootosh (1878) 4 C. 483 (F.B.) t 3 C. L. R. 
270 ; Gangapa (1913) 38 B. 156 : 14 Cr. L. J. 
625 ; 21 I. C. 673 ; Giddigadu (1909) 33 M. 
46 : 9 Cr. L. J. 404 : I I. C. 867. 

144. Ruiton (1871) 16 W. R. 19. 

145. Hurroo (1871) 16 W. R. 20; High Court 
Proceedings, 28th January 1889 , No. 102 : 2 
Weir 391. 

146. Hari Charan (1925) 27 Cr. L. J. 398 : A I. R- 

1926 C. 728 : 93 I. C. 46. 



CASE FOR DEFENCE 


213 


Ch. VI 1 

tried by a Jury, the Judge himself cannot pass that order but must direct the Jury to return a 
verdict to that effect. Proceeding with the trial when there is no evidence is a contravention 
of S. 289 (2).** ^ The Court of Session cannot withdraw a case from the Jury, that is to say, 
quash it itself, on any ground whatever.* * * It can, however, withdraw a charge added by it to 
the charge on which the commitment was made under S. 227, without putting the case on the 
additional charge to the assessors at all ; S. 289 applies only where there is no evidence and 
would not cover a case when the Court considers that the charge was in itself improper.* ** 

10. *CaIl on the accused to enter on his defence’. — Meaning of, 

This is not a mere formality, but is an essential part of a criminal trial, and an omission 
to do so occasions a failure of justice and is not cured by S. 537, even where he could not 
have said much in his defence. * ® But it has been held on the contrary that where an 
accused person was asked after his examination whether he wanted to examine any witnesses 
and stated he did not and the case was then summed up by the prosecution and the defence 
pleaders, and it was contended that the trial was vitiated by non-compliance with Cl. (4), in as 
much as the Court did not call upon the accused to enter on his defence ; the said Clause only 
meant that if the accused called no witnesses, he or his pleader is to make his final address 
to the Court and there was no non-compliance with the provisions of law ; held further, 
that even otherwise, omission to call upon the accused to enter on his defence is a mere 
irregularity cured by S. 537 Cr. P.C.' ®* 

11. Procedure, after the Court calls upon the accused to enter on his defence 
(S. 290). 

The accused or his pleader may then open his case. 'Opening a case' means stating 
the facts or law on which he intends to rely and making necessary comments on the evidence 
for the prosecution. Every accused person may of right be defended by a pleader (S. 340). 
His duty is to act as an advocate, and not to any extent as a Judge, He is to put himself in 
place of the accused and is not, therefore, under any obligation which the accused would not 
be under ; thus, he is not obliged to divulge facts with which he may be acquainted and which 
are unfavourable to the prisoner.* The duty of the defence Counsel is to protect his 
client as far as possible from being convicted except by a competent tribunal and upon legal 
evidence sufficient to support a conviction for the offence with which he is charged, though 
the accused might have confessed his guilt to him.* Counsel for the prisoner should not 
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state as alleged existing facts, matters which he had been told in his instructions, on the 
authority of the prisoner, but which he does not propose to prove by evidence or suggest 
in cross-examination of prosecution witnesses J ® A prisoner, who is defended by Counsel, 
ought not to be allowed to make a statement in addition to the defence of Counsel, unless under 
very particular circumstances, and the general rule ought to be that a prisoner defended by 
Counsel should be entirely in the hands of . his CounselJ*'® The prisoner can not have 
Counsel to examine and cross-examine the witnesses and reserve to himself the right of 
addressing the Jury.' “ An accused person cannot be barred from setting up inconsistent 
pleas. He may plead «///;/ and at the same time plead the right of self-defence.'"' But 
such defences are weak, unconvincing and embarrassing Nature of the defence 

is to be ascertained not only from the statements of the accused persons themselves but 
also from the trend of the cross-examination of the prosecution witnesses and from the 
arguments of the accused's pleader at the close of the trial.'*'® Accused, having a defence, 
should give evidence in support of it and not trust to mere discrepancies in the prosecution 
case.'®® Falsehoods in a defence case do not tend to indicate the guilt of the accused. 
The entire omission of an available, true and complete defence and the substitution for it of 
an unsustainable falsehood are so universally common that one cannot infer from such a 
defence that the guilt is likely.'®* The conduct of a case by Counsel is not a negligible factor 
even in a criminal suit, though it may not conclude the accused, and in approaching the 
question whether the Judge rightly decided as a matter of law that there was no evidence of 
any of the exceptions in S. 300 1. P. C, it is relevant to consider how the accused's case was 
placed before the Court.'*® The accused is merely on the defensive and owes no duty to 
any one but himself. He is at liberty, as to the whole or any part of the case against him, 
to rely on the witnesses for the prosecution, or to call witnesses, or to meet the charge in any 
way he chooses, and no inference unfavourable to him can properly be drawn, because he 
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takes one course rather than another. It is unreasonable to reproach the accused for not 
calling those witnesses whom the prosecution thought to be untrustworthy.^®* An accused 
person is entitled to put forward any defence open to him, technical or otherwise, and to have 
the Court's judgment on it. It is no affair of the defence to supplement or explain deficiencies 
or suspicious circumstances appearing on the face of the prosecution evidence. It is open to 
it to say that the prosecution has not proved its case, and to refer to such deficiencies in proof 
of the submission or to other circumstances appearing on the face of the prosecution evidence 
which show that it is so open to suspicion that it would be unsafe to accept it. If, however, 
the defence puts forward a case of fraud or if the evidence for the prosecution is not 
ambiguous, the defence should give notice of the point they intend to take so that the prosecu- 
tion may have an opportunity of explanation. If any charge of fraudulent practice was going 
to be based on a circumstance which, standing by itself, was not necessarily suspicious, the 
defence should have cross-examined the witnesses on the point.*®* The prosecution must 
depend for its support upon the positive affirmative evidence of guilt given by the Crown, and 
not upon the absence or want of explanation on the part of the prisoner. For a conviction on 
circumstantial evidence, the inculpatory facts must be incompatible with the innocence of 
the accused.* Grave suspicion is not a justification for the conviction of an accused 
person.* ®'’ But where a set of facts is proved from which having regard to human experience, 
only one reasonable inference can be drawn, the accused must, if he wishes to escape the 
consequence of that inference, offer an alternative inference which can compete in probability 
with that suggested to an ordinary mind by the evidence.*®' There is no such recognised 
principle that if the pro.sccution witnesses have been discredited in essential particulars, it is not 
open to the Court nevertheless to accept a part of their story for convicting the accused.*®* 
But it is not the duty of a Judge to find any and every reason possible and accept any and 
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every argument to whittle away the significance and the defects of the prosecution^®* There 
is no fundamental rule of law which prevents a Judge, if he finds that the prosecution story 
as told by the prosecution witnesses is untrue, from doing the best he can, in view of all the 
evidence given in the case, to arrive at some theory as to what has actually happened, if he can 
fairly do so upon the evidence. But in a case where the story of the occurrence in its 
fundamental aspects has been found by the Judge to be untrue, it will rarely, if even, be 
possible to accept the evidence of the prosecution witnesses who have obviously conspired 
together to tell that false story. * * ®. 

12. Defence of Alibi. — 

Whenever a defence of rdibi is set up and that defence utterly breaks down, it is a 
strong inference that if the prisoner was not in fact where he says he was, then in all 
probability he was where the prosecution says he was. At any rate the line of defence 
adopted and his failure to substantiate it is an element which it is right to take into 
consideration in deciding whether or not the accused is guilty. ^ ‘ L 

13. Pleading exceptions. — 

Accused is not bound to plead an Exceptiond'^- The accused has only to plead 
not guilty, and it is the Court’s duty to determine on the entire evidence, whether any 
and what offence is established. If an Exception e. g., right of private defence, appears 
on the prosecution or defence evidence, the trial Court must accept the plea though 
raised only during the arguments,*"® or take it suo inotu if not raised at all. S. 105 
of the Evidence Act does not mean that the accused is to lead evidence ; if the exception 
appears from the prosecution or defence evidence, the presumption is removed and the Court 
may detertpine whether such evidence proves to its satisfaction that the case is within 
the Exception."'® The defence is entitled to be heard and developed during the 
prosecution case, * ’ ® so the onus may be discharged on the prosecution evidence. * ^ * 
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Even where a plea in exception will be inconsistent with the defence of denial, 
alibi, accident or the like, the Court may act on it where the exception is established o,r> 
the prosecution or defence evidence.”* 

But if the accused puts forward a substantial plea under S. 80 I. P. C., he must prove 
it and give a detailed account of the occurrence.^ On a prosecution under S. 341 I. P. C. 
the plea under S. 339 1. P. C. should be clearly raised.” ® It is for the accused to set forth and 
prove an exception under S. 76 1. P. C.^® * But the real point in all these cases is not whether 
the plea was taken, but whether there was evidence of it.*** 

The accused cannot be asked to account for his movements at or about the time art 
offence was committed, unless there was prima fade legal evidence to convict him of the 
offence.**® A Sessions Judge can, of his own motion, summon a witness for the defence 
though he may not have been included in the list given by the accused on commitment, 
and any witness so summoned is bound to attend;*** but S. 540 of the Code does not 
empower the Court to reverse the order of examination of the witnesses so as to entitle it 
to call a defence wimess before the close of the case for the prosecution,*** But the 
conviction will not be quashed therefor on appeal unless the accused was prejudiced.**® 
If the Sessions Judge recalls one witness for the prosecution and the prisoner had no 
opportunity of calling evidence with reference to the evidence of that witness, the High 
Court would quash the conviction and order a new trial.*** It is a grave irregularity 
to allow a witness to be examined on behalf of the prosecution after the prisoner 
had made his defence, the witness not being a witness to contradict a new case set up 
by the prisoner, which, under ordinary circumstances, would induce the High Court to 
set aside the trial ; but where the prisoner had notice of the point on which this evidence 
was taken and had already made his defence on that, the irregularity was not sufficient to 
cause a failure of justice.*** An accused should be given every opportunity to prepare his 
defence and not to be hampered.**® 

As to the examination of a witness not previously named, see Notes under S. 291, post. 

A witness called by one of the accused may be cross-examined by another accused when 
the case of the second accused is adverse to that of the first. The Evidence Act gives a right 
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to cross-examine witnesses called by the adverse party.^®® Statement made by a defence 
witness against a person other than the one who had called him as a witness, cannot be con- 
sidered as if it were evidence led on behalf of the complainant.*** 

14. Summing up the Defence Case. — 

After the witnesses for the defence are examined cross-examined and re-examined, 
the accused or his pleader may sum up his case. Compare S. 289 and see Note under Sub- 
heading "Prosecution may sum up his case". This is the last stage of the defence, and after 
this summing up, the prosecutor has got the right to reply, see S. 292, post. When there are 
more accused than one, their Counsel should all be heard after the close of the whole of the 
defence evidence ; if not, the procedure is irregular but does not vitiate the trial in the absence 
of any prejudice to the accused.**^ 

As to comments on the case for the prosecution, see Notes under the preceding heading. 
Where a fundamental portion of the prosecution case can not be believed, it is impossible to 
believe the rest and base a conviction on it,*®* without corroboration.*®* Where the prose- 
cution case is false materially and substantially and where the defence version is largely found 
to be true, it is illegal to convict the accused on the residue of the prosecution case.*"* 
Prosecution evidence must be judged on its own merits, and hence when the prosecution 
evidence is quite unreliable the accused cannot be convicted even though the version of the 
accused is also unconvincing. * ® * Where the story of the prosecution and the evidence in 
support of it are so garbled and distorted, and where the true facts of the case are so overlain 
with a mass of lies that it is practically impossible to disentangle them from the falsehoods 
in which they lie embedded, no conviction can be legally based upon such tainted evidence 
upon which no credence can be placed, and in respect of which the trial Judge or the 
appellate Court cannot assert what portion of it is (rue and induces belief in the existence of 
certain facts, and what portions of it are false and unworthy of belief. * ® * If it is proved 
that a witness for the prosecution has given false evidence it is unsafe to rely upon him at 
all ; this rule should be strictly applied.*®* Mere verbal contradictions and discrepancies are 
not sufficient to discredit the clear and consistent testimony of eye-witnesses, which is also 
supported by the circumstantial evidence ; the measure of stupidity of these witnesses. 
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especially when they are villagers, is not the measure of their veracity and truthfulness.^®® 
In every criminal case the onus lies on the prosecution to prove the guilt of the accused ; the 
onus does not lie on the accused person to establish his innocence.®®® 

Where one set of facts is stated in the charge as constituting a particular offence and 
the accused has sought to meet that case, and he is subsequently convicted of the same 
offence but on an absolutely different set of facts, it is certainly a legal error ; and a conviction 
so recorded is liable to be set aside, because the accused can be said to have been prejudiced 
in his defence.® ® ^ In cases of rioting it often happens that the Court may consider that the 
stor/ told by the prosecutor is false in some of its details, but is nevertheless sufficient to 
prove the guilt of the accused ; but it is not permissible to base a conviction upon a 
hypothetical state of facts, which is quite unsupported by evidence, which was never 
put forward by the prosecution and was never suggested to the accused as being the case 
they had to meet.®®® Technical points may very well be used on behalf of accused 
persons but they should not be used to harass accused persons.®®® It is an elementary 
principle of criminal law that when the Section creating an offence mentions in the definition 
of offence a particular state of mind on the part of the offender as being an ingredient in the 
offences, the burden of proof is placed on the prosecution to establish that such a 
state of mind was present in the accused at the time of committing the act charged. The 
difficulty of proving the ingredients of the offence is no good reason for exempting the 
prosecution from the duty of proving them before a conviction is recorded.®®'* A 
person cannot be convicted merely because his own story is false.®®® In murder 
case, it is for the prosecution witnesses to prove affirmatively and beyond all reasonable 
doubt that the accused was responsible for the murder, and not for the accused to prove 
how the deceased met with his death.®®® When, of two accused persons, one is charged 
with murder and the other with being accessary after the fact, the question whether the 
accused had been murdered by the first accused is in issue between each prisoner and the 
Crown ; and the second accused is entitled to insist on proof and challenge the evidence 
of it even if the first accused pleads guilty. Consequently, Counsel for the second accused 
has a right in himself to address the Court on the above question.® ®®'* 
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15. Summoning of defence witnesses (S. 291). 

The summoning of defence witnesses is ordinarily left to the Magistrate who committed 
the accused, or to the Clerk of the Crown when the case is committed to the High Court. 
See S. 216. Under S. 211, the accused is required, after the charge has been read and 
explained to him, at once to give in, orally or in writing, a list of the persons (if any) whom 
he wishes to be summoned to give evidence on the trial, and the Magistrate, in his discretion, 
may allow him to give in any further list of witnesses at a subsequent time. Where the 
accused is committed to the High Court, he may, at any time before his trial, give to the Clerk 
of the Crown a further list of witnesses whom he wishes to be summoned to give evidence on 
such trial. Under S. 231, when a charge is altered or added toby the Court after the 
commencement of the trial, the accused shall be allowed to recall or resummon and examine 
with reference to such alteration or addition, any witness who may have been examined, and 
also to call any further witnesses whom the Court may think to be material. Therefore, 
where the matter is not covered by S. 231, the accused has no right to have any witness 
summoned, other than the witnesses named in the list delivered to the Committing Magistrate 
or to the Clerk of the Crown under the provisions of Ss. 21 1 and 216. If a witness not 
named in the lists as aforesaid be present in Court, and the accused wishes to examine him, 
he shall be allowed to do so by the Court of Session.®®^ But if he be not so present the 
Court may, on the application of the accused, summon him ; for, under S. 291, though 
the summoning of witnesses by accused through the medium of the Sessions Judge, is not a 
matter of right, yet the Judge has an inherent power, if he thinks proper to exercise it, to 
sanction the summoning of other witnesses than those named in the list delivered to the 
Committing Magistrate.® ®* The Sessions Judge’s discretion in allowing a person to be thus 
summoned should not ordinarily be interfered with in revision, on the application of that 
person, for it is the duty and it should be a cheerful duty of everyone to attend a Court of 
Justice when summoned to give evidence as a witness, particularly on behalf of an 
accused.®®* The Sessions Judge may, in his discretion, cause any witness to be 
summoned for the accused on an application made during the trial, and he is bound 
to procure the attendance of such witnesses, if he considers that their evidence may be 
material. 

It may be dangerous in some districts for the accused to run the risk of having his 
witnesses tampered with. It may thus be wise in some cases for the accused to decline to 
give a list to the Magistrate, and to reserve his evidence for the Court of Session. In order 
to entitle him to have his witnesses summoned, he must satisfy the Judge of the probability 
.that such witnesses would be material.®*® Where the Sessions Judge did not allow a Police 
Inspector present in Court to be examined for the defence and the accused was prejudiced 
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thereby, the High Court quashed the conviction and ordered a new trial.® The Section 
allows the accused to examine a witness not previously named by him ; and even though it 
does not in express terms refer to a witness who has been discharged, the Court may, if it 
thinks that the interests of justice would be served, allow the accused an opportunity for his 
production.®*® It is for the accused and not the Judge to determine the proper amount of 
evidence he should adduce ; the latter cannot refuse to summon witnesses to prove a fact 
because he thinks there is already ample evidence of it.® * ® 

The Judge is bound to take steps to procure the attendance of all witnesses named in 
the list, and to adjourn the case, if necessary, for the purpose.®** Where during the trial 
before the Sessions Court, the prisoner applied for an adjournment on the ground that two 
witnesses for the defence were absent, one being too ill to attend, the other not having been 
served with the summons, and the Sessions Judge refused the application on the ground that 
the evidence of these witnesses would in no case carry much weight and that they would speak 
to the same facts as other "witnesses of just as much respectability whom 1 have discredited", 
and consequently that the application was made "to delay the case and defeat justice" ; it was 
held on appeal that they were material witnesses on whose evidence, if believed, the whole case 
against the accused must fail, and that it was not open to the Sessions Judge to decide on 
the credit to be attached to their evidence before he had had an opportunity of 
hearing it. The Sessions Judge was accordingly directed under S. 428 to take that 
evidence and to certify the same to the Appellate Court.®*® Where the Sessions 
Judge refused to enforce the attendance of such witnesses on the ground that the 
the application should have been made at an earlier date and not after the examination 
of the witnesses present, the High Court on appeal set aside the conviction and sentence, 
holding that the trial was vitiated. ®*® Where the accused does not give a list of 
witnessess under S. 211, but files the list some days before the trial commenced, a 
refusal to adjourn the case to procure the attendance of an untraceable witness is 
justified .®** Where the accused stated that they would not examine any defence 
witnesses, but requested the Judge when the case had come to an end, to call a defence 
witness but they had sufficient time to procure his attendance earlier ; field, that the 
refusal of the Judge to do so was justified.® * * 

The question in all such cases is a question of exercise of a sound judicial discretion. 
So in a recent case [Hole (1935) 37 Cr. L J, 108 ; A. I. R. 1935 S. 216] it has been held 
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that the Sessions Judge is not justified in refusing to exercise his discretion to summon 
defence witnesses merely and solely on the ground that the accused had not availed 
himself of the opportunity afforded by S. 211 Cr, P. C. : if an application for summoning 
witnesses is made at a late stage of the proceedings necessitating an adjournment and is 
made with the object of delaying the trial or is otherwise not bova fide, and if the 
evidence of witnesses who are sought to be summoned is not material to the case, 
the order rejecting the application would no doubt be justified. But when the application 
for summoning witnesses is made about two months before the trial, and the witnesses 
are all local witnesses and their evidence is material to the defence and there is nothing 
on the record to show that the application is made for any ulterior motive, the application 
should be allowed. The cause of justice demands that an accused person should have 
the fullest opportunity to lay his case before the Court. 

As to adjournment of trial, see S. 344 ; and as to the attendance of Jury or 

assessor at the adjourned sitting, sea S. 295. See Notes under heading "Adjournment 

of trial", post. 

Under S. 540, the Sessions Judge can, at any stage of a trial, summon any person 
as a witness, or examine any person in attendance, though not summoned as a 
witness, or recall and re-examine any person alieady examined, and the Court shall 

summon and examine or recall and re-examine any such person if his evidence 

appears to him essential to the just decision of the case. So, where the accused is 
not entitled as of right to have a witness summoned, he may on proper materials ask 
the Court to summon him as a Court witness. 

16. Prosecutor’s Right of Reply (S. 292). — 

By S. 79 of Act XVIII of 1923, the present Section has been substituted for the 
old one which ran as follows : — 

"If the accused or any of the accused adduces any evidence, the prosecutor 

shall be entitled to reply”. 

Previously, there was a conflict of decisions as to the prosecutor’s right of reply 
when the accused put in a document through a prosecution witness, during his cross- 
examination, though the accused stated under S. 289 that he did not mean to adduce 
evidence. * * “ Under the present Section the prosecutor shall have no right of 'reply in 
such case. The prosecutor shall have this right only when the accused, or one of 
the accused, adduces any oral evidence. Even under the old Section it was held 
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that it was never meant by the legislature that the prosecutor should have a reply 
when no witnesses were called for the defence, the object of the law being evidently 
to let each side have an opportunity of commenting on the evidence of the other, and 
not to give an additional advantage to the prosecutor in a case where the accused at first 
said that he meant to adduce evidence, but on the following day he said that, on 
reconsideration, he did not intend to call witnesses ^ As regards documentary evidence, 
if any such document is tendered in evidence by the accused before he is called upon 
to enter on his defence, as for instance in the course of the cross-examination of the 
prosecution witnesses, the prosecutor has got no right of reply ; but if such document 
is produced and tendered in evidence after the accused enters on his defence, and the 
document be of such a nature that no witness is required to prove it — the presumption, 
allowed by law, dispensing with the necessity of formal proof— , the prosecutor shall be 
entitled to reply, with the permission of the Court, but he is confined to comment 
on the document only, unless the Court allows him further latitude. As to documents 
which the Court shall presume to be genuine, sc.* Evidence Act, Ss. 79-90. 

Admission in evidence of depositions of witnesses before the Committing Magistrate, 
on the application of the accused, under S. 288 of the Code, will not entitle the prosecutor 
to have a right of reply.^-^ 

When a point of law is raised by the defence, the prosecutor shall have the right to 
reply on that point, with the permission of the Court. 

An erroneous decision as to the right of reply cannot be treated as such an irregularity 
or such a substantial irregularity as to vitiate the whole proceedings and to call for a 
retrial.^ ^ ^ 


The practice of receiving from the pleaders of the parties written notes of argument 
after a case has been heard is most reprehensible. Where such written notes were accepted 
and then additional notes were accepted from the prosecution and it appeared that the 
defence had no opportunity for meeting the points raised therein : fldd, that the trial was 
invalidated. [Jo jcnlrd v. liabindra, (1936)40 C. W. N, 863]- 

17, Local Inspection by Jury or Assessors (S. 293), and by Judges (S. 539. (B).) - 

Section 293 speakes of the view of the place in which the offence charged is alleged to 
have been committed, or any other place in which any other transaction material to the trial 
is alleged to have occurred, by the Jury or assessors. While the new Section 539 B speaks of 
the view of such place by the Judge. The object for which the visit is to be made is not 
specified in S. 293, but in S. 539B it is specified as "for the purpose of properly appreciating 
the evidence" given at such trial. 

221. Hurry Churn (1883) 10 C. 140: 13 222. See Kundan (1931) 32 Cr. L. J. 944 : A. 1. R, 

C. L. R. 358. See also Bhaskar (1906) 30 1931 L 534 : 132 I. C. 692, 
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nie visit in either case must be before the opinions of the assessors or the verdict of the 
Jur/ has been recorded.®** Once the assessors gave their opinions, it only remained for 
the Judge to give judgment under S. 309 (2).**® The new Section 539B has been inserted by 
S. 150 of Act XVIII of 1923, and runs as follows : — 

"'S 539 B. (i) Any Judge or Magistrate may, at any stage of any inquiry, trial or other 
proceeding, after due notice to the parties, visit and inspect any place in which an offence is 
alleged to have been committed, or any other place which it is in his opinion necessary to view 
for the purpose of properly appreciating the evidence given at such inquiry or trial, and shall 
without unnecessary delay^ record a memorandum of any relevant facts observed at such 
inspection. 

(2) Such memorandum shall form part of the record of the case. If the Public 
Prosecutor, complainant or accused so desires, a copy of the memorandum shall be furnished 
to him free of cost : 

Provided that, in the case of a trial by jury or with the aid of assessors, the Judge shall 
not act under this section unless such Jury or assessor are also allowed a view under S. 293". 

The new Section adopts the general effect of the previous judicial decisions on the 
subject and provides, as safeguards, notice to the parties and placing on the record a memo' 
randum of any relevant facts observed at such inspection.**® 

Local inspection is permitted only to appreciate evidence, it cannot take the place of 
evidence itself.**® Local inspection should not be held before the recording of evidence.**® 
Where the evidence is conflicting or is difficult to be understood by a person not acquainted 
with the locality, a Magistrate should go and see the locality for himself. A Magistrate does 
not make himself a witness by going to a place and viewing it for the purpose of understanding 
the evidence, any more than does a Judge in England who goes to view a place or do jury- 
men who view a place under an order, make himself or themselves witnesses in the case.*** 
But if the local inspection was made not for the purpose of understanding the evidence but 
for the purpose of obtaining information which did not appear from the evidence of the 
witnesses, the Magistrate or Judge made himself a witness in the case and the procedure was 
quite irregular and vitiated the trial.**® 
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The Magistrate cannot base his decision entirely on the local inspection, apart from the 
recorded evidence.®*^ A case cannot be decided merely on an observation made by the 
Court locally. But if on looking at a place in order to understand the evidence, the Magistrate 
thereby understands that the description of the place given in the evidence is erroneous or 
false, he is not precluded from holding that the facts as stated by the witnesses who gave that 
description are not proved, and in so holding he does not make himself a witness but acts as a 
Judge deciding on matters before him.*®® Where there is a dispute as to the exact spot 
where the occurrence is said to have taken place, the Magistrate will be wise to defer his visit 
until he has heard the whole of the evidence.®*® 

18. Notice of Local Inspection to the parties. — 

The Judge or Magistrate should be usually accompanied by the parties and their 
pleaders.®** In holding a local investigation, a Magistrate ought to take great care to see that 
he is not approached by an outsider or does not allow his mind to be affected by outside 
matters. The proper thing for him to do is to be attended by a representative of either side 
for the purpose of identifying the points which are material to the case on the one side and the 
other, and he ought not to allow himself to enter into general conversation with the people of 
the neighbourhood about the case. Where the finding of fact is based partly on local 
inspection held not according to law, the High Court in revision held that that finding was 
vitiated.®*® When a Magistrate goes to view a place for the purpose of understanding the 
evidence he should be careful not to allow any one on either side to say anything which might 
prejudice his mind one way or the other.® * ® A Judge should not visit the place of occurrence 
without notice to the parties and assessors.®*^ Convictions were set aside when he 
had examined witnesses orally,®** ascertained facts of the occurrence®*® or conversed 
indiscriminately with people present on the spot.®** 

19. Record of memorandum of relevant facts observed at Inspection. — 

This provision follows the judicial decisions noted at the foot-note ; only it makes the 
note obligatory under the law.®** The omission to make such a record now vitiates the trial and 
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is not an irregularity curable in the absence of prejudice.® * ® But this case has been dissented 
from in a Bombay case®^* and has been distinguished in a later Calcutta case-®** The 
Bombay case holds that there is no universal rule that disobedience of a mandatory provision 
is to nullify all proceedings irrespective of prejudice. It is very desirable that a judicial officer 
conducting a local inspection should place upon the record the result of his inspection at once, 
so that the parties may have an opportunity of seeing what the facts are which the judicial 
officer considers established by the local inspection and he should never deliver his judgment 
relying upon that investigation without giving an opportunity to the parties to rebut his 
opinion.®*^ That was also the view of Chatter jea and Woodroffe, JJ. in Babbon Sheik v. E. 
noted ante, who observed that no man could be convicted except upon evidence which he 
had an opportunity of testing by cross-examination and contradicting by rebutting evidence. 
The object of the Legislature seems to be to provide for this opportunity for contradiction, by 
enacting the necessity of recording the observations. It should be noticed however that no 
such provision has been made where the inspection is held by the jurors or assessors. A 
Judge, however, cannot under S. 539B, make a local inspection unlese the Jury or assessors 
are allowed a view under that Section. Where the Judge alone inspects the spot under S. 539B, 
the inspection note must be ruled out.®** Where no opportunity was given to the party to 
rebut an impression formed at the local inspection, conviction on evidence vitiated by 
such impression is unsustainable.®*^ The result of the Court's observations of the 
locality, though not evidence within S. 3 of the Evidence Act, is "matter before the Court" 
within the definition of "proved",®** and so this may be one of the grounds for its decision. 

20. When a Juror or Assessor or a Judge may be examined. — (S. 294). 

S. 294 provides that if a juror or assessor is personally acquainted with any relevant 
facts, he must be examined and cross-examined as a witness.®*® He must base his finding 
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on the evidence given at the trial, and not on personal knowledge without giving evidence. 

A perspn having to exercise judicial functions may give evidence in a case pending before him 
when such evidence can and must be submitted to the independent judgment of other 
persons exercising similar judicial functions sitting with him at the same time. So a Sessions 
Judge is a competent witness, and the giving of evidence by him does not preclude him from 
dealing judicially with the evidence of which his own forms a part A prisoner has a 
right to ask to have the evidence of a Sessions Judge, who is trying him, taken on a point 
which he thinks makes in his favour. A Sessions Judge, who makes a complaint before a 
Magistrate, is not incompetent afterwards to try it without the aid of a Jury, if he has 
no personal or pecuniary interest in the subject of the charge. ® ® ‘ In that case it was 
observed by Norman, J. : — "No doubt it is extremely inconvenient that a Judge sitting without 
a Jury should try a case in which he himself is the complainant and the principal witness. 
1 should have no doubt that if he has any personal or pecuniary interest in the subject of the 
charge, he is disqualified from trying it. But if that is not the case, if the Judge, in making 
the complaint, has acted merely in the discharge of his duty as a public officer, 1 think we 
must say he is not incompetent to try the case". 

A Sessions Judge should state his interest in a case at the very beginning and not when 
the time came to write or dictate a judgment. When a consideration of the facts of the 
case and of their applicability to a particular Section of the law are left to the end, a trial is 
bound to suffer and often a decision is arrived at in conflict with the law. *®* A Judge 
should not import his own knowledge into his judgment, and if he wishes to rely on facts 
within his knowledge he must go into the witness-box and depose them on oath ; but 
that does not prevent a Judge looking at exhibits produced in Court and partly basing his 
judgment on them. ®®® A Court can take judicial notice of matters of universal 
notoriety, its general knowledge of daily life ; but he cannot use from the Bench under 
the guise of judicial knowledge that which he knows as an individual observer ; he cannot, 
therefore, import into a case his knowledge of the previous conduct of the accused. ®®‘ 
It is a fundamental principle of the due administration of justice that Judges and Magistrates 
should not only be fair and impartial, but also should appear to reasonable persons to be 
fair and impartial, and that neither accused persons nor litigants should have any reasonable 
ground for supposing that the Judge or Magistrate who is trying a case in which they are 
concerned is biased either in their favour or against them. * ® ® When one of the assessors 
expressed during the course of the trial that he was determined to help the accused ; held 
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that he was not a proper person to act as an assessor and that in such a case the High Court 
has power under S. 561 -A to order a new trial with the help of a new assessor. The 
verdict obtained on a trial, in the course of which the Judge finds that the jurors were biased 
in favour of the prosecution and that they were influenced by their private knowledge based 
on what they had heard outside Court, cannot be sustained. 

21. Adioiifnment ot trial. — ^Attendance of jurors or assessors. — (S, 29$). 

S.. 344 provides,— : 

"(1) If, from the absence of a witness, or any other reasonable cause, it becomes 
necessary or advisable to postpone the commencement of, or adjourn any inquiry or trial, 
the Court may, if it thinks fit, by order in writing, stating the reasons therefor, from time 
to time, postpone or adjourn the same on such terms as it, thinks fit, for such time as it 
considers reasonable, and may by a warrant remand the accused if in custody : 

Provided that no Magistrate shall remand an accused person to custody under this 
section for a term exceeding fifteen days at a time. 

"(2) Every order made under this section by a Court other than a High Court shall be 
in writing signed by the presiding Judge or Magistrate". 

As to the postponement of the commencement of trial, see Notes under heading, 
"Commencement of the proceeding in the Court of Sessions or High Court", in Ch. I of 
Pt. \\, ante. 

An adjournment on account of the absence of the principal witnesses for the prosecution 
in a Session trial for the purpose of enforcing their attendance may be granted. 

As to adjournment of trial on account of the absence of defence witnesses, see 
Notes under heading, "Summoning of defence witnesses (S. 291)”, ante. 

There may be other causes for an adjournment, as for instance, where the Judge thinks 
that the Jury or assessors should visit the place of occurrence (S. 293), or that he himself 
should do so for the purpose of appreciating the evidence (S. 539 B). 

Then again, under Sub.'S. (8) of S. 526 if in any trial any party interested intimates to the 
Court at any stage before the defence closes its case, that he intends to make an application 
for transfer under Section 526, the Court may adjourn the case for such a period as will 
afford sufficient time for the application to be made to the High Court and an ordet to be 
obtained thereon. This is made subject to the provision in Sub'S. (9) which states that a Sessions 
Judge shall not be required to adjourn a trial under Sub.'S. (8) if he is of opinion that the 
person notifying his intention of making an application under this Section has had a reasonable 
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opportunity of making such an application and has failed without sufficient cause to take 
advantage of it.. 

Under S. 526 as amended by Act. XXI of 1932 ( in view of the observations made 
by Lort' Williams, J. in Neamat Shah v. E.) when once a party has secured an adjourn- 
ment the Court shall not be bound to adjourn on any subsequent intimation of an intention 
to apply for a transfer made by that same party, and when there are more than one 
accused it shall not be possible for different accused by a series of successive intimations to 
secure a series of adjournments. To mitigate any hardship that might be caused by the 
above provision, an explanation has been added which states : — “Nothing contained in Sub-s. 
(3) or Sub-s, (4) restricts the power of a Court under S. 344.” 

The Court has a discretion in the matter of granting adjournments, A reasonable ground 
is not in itself sufficient for adjournment.^*® The intention of the Criminal Procedure Code 
is that a trial before the Court of Session should proceed and be dealt with continuously 
from its inception to its finish and that it is inexpedient for a Sessions trial to be adjourned 
except only on the strongest possible ground and for the shortest possible period.® The 
trial once begun should be continued de die en diem until it is finished, except for very good 
reasons.®*® 

When a trial is adjourned, the Jury or the assessors shall attend at the adjourned 
sitting and at every subsequent sitting until the conclusion of the trial (S. 295). A Sessions 
Judge cannot for the absence of a witness discharge the Jury and direct that a fresh trial be 
held.®*® 

Failure on the part of a juror or assessor to attend after an adjournment of the Sessions 
Court, after having ordered to attend, renders the juror or assessor liable to a fine not 
exceeding one hundred rupees, or, in default of recovery of fine by attachment and sale of 
his moveable property, to imprisonment by order of the Court in Civil Jail for the term of 
15 days, unless such fine is paid before the end of the term (S. 332). In the case of a trial 
before the High Court, such failure to attend renders a juror liable to fine as for a contempt, 
and, on default of payment, to imprisonment for a term not exceeding six months in the 
Civil Jail until the fine is paid (S. 318). 

As to the procedure when a juror ceases to attend, see S. 282 ; and where an assessor 
ceases to attend, see S. 285 and Notes in Ch. IV, ante. 

22. Continuation ol a trial by the Suecessor ol the Judge.— 

The Code of Criminal Procedure does not empower a Sessions Judge to try a case 
partly on evidence not recorded by himself, and the consent on the part of the accused 

259. (1931) 59 C. 478:35 C, VV. N. 1112 : 55 261. Badri Prasad (1912) 35 A, 63: 13 Cr. L J. 

C. L. J. 34 : 33 Cr. L. J. 31 : A. I. R. 1931 C. 861 : 17 1. C. 797. 

626:1341.0.1057. 262. Ram Sarup (1918) 1 7 A. L. J. 48 : 20 Cr.L.J. 

260. All Sher v. Mir (1924) 26 Cr. L. J. 958 : A.I.R. 127 : 49 I. C. 1 1 1. 

1925 S. 315 : 871, C. 110. , . 263. In re Putwvyamy (1920) 4 Bom L. R. 939. 
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cannot vest in him a jurisdiction to do so. S. 350 of the Code applies only to cases tried 
hy Magistrates.^®* The power given by the Criminal Procedure Code to pronounce a 
judgment upon evidence partly recorded by his predecessor and partly by himself does not 
extend to a Session Judge. Such proceedings are void.®*® The consent of the accused 
would not cure it.*®* 

23. Locking up Jury.— ( S. 296 ). 

By the practice of the Supreme Court of Bombay before the Indian Penal Code came into 
opetation, on a trial for treason or felony, the Jury ( as in England ) were kept together in the 
night under the charge of officers of the Court ; but on a trial for misdemeanour it was in 
the discretion of the Judge whether they should be kept together or allowed to return to 
their homes for the night, the latter being generally done ; and after the Code came into 
operation, the practice continued the same, as well in the Supreme Court as subsequently 
in the High Court, the Judges applying the rule by determining whether the offence, under 
the old rule, would have been a felony or a misdemeanour. The question arose in a case tried 
by Anstey, J. in the Third Criminal Sessions, 1865, of the Bombay High Court, where in a 
trial held on a charge under S. 467 1. P. C. the Judge permitted the Jury to separate 
on the first day of the trial and before verdict. The case came before Couch, C, J„ and 
Amould, Westropp and Sargeant, JJ.) on a cenificate by the Advocate General. The 
practice was explained in the judgment of the High Court in that case®® ^ delivered by 
Couch, C. J, which was as follows : — 

"The trial in this case took place when the original Letters Patent constituting the 
High Court, dated the 26th of June 1862, were in force. By the 38th clause of those 
Letters Patent it was ordained that the proceedings in all criminal cases which should be 
brought before the High Court in the exercise of its ordinary original criminal jurisdiction, and 
also in all other criminal cases over which the Supreme Court then had jurisdiction should 
be regulated by the procedure and practice then in use in the Supreme Court. 

"The Letters Patent of the 28th of December 1865, by virtue of which the High Court 
now exercises its jurisdiction, continue this by ordaining in clause 38 that the proceedings in 
such criminal cases shall be regulated by the procedure and practice which was in use in the 
High Court immediately before their publication, subject to any law which had been or might 
be made in relation thereto by competent legislative authority for India. 

"Now, the practice of the Supreme Court, upon the adjournment of a criminal trial 
before the Indian Penal Code came into operation, was the same as the practice of the Courts 
of England. That practice was that the Jury on a trial for treason or felony were kept toge- 
ther during the night under the charge of officers of the Court ; but on a trial for misdemea- 

264. Sftkhkrftm (1901) 26 B. 50 : 3 Bom L R. 558', 266. Raghoonuh (1875) 23 W. R. 59 ; Copi Nashya 

Durga (1908) 8 C L. J. 59 ; 8 Cr. L J. 121, ( 1874) 21 W. R. 47. 
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nour it was in the discretion of the Judge, whether th^ should be kept together or should be 
allowed to return to their homes for the night, the latter being generally done ; Rex. v. 
Kennear.‘^‘ From this case it appears that this had become the practice in the year 1819; 
and it has continued to be so to the pwesent time. 

"In the Indian Penal Code there is no such division of offences as that of felonies 
and misdemeanours, the word "offence" being used to denote anything made punishable 
by the Code, and the gravity of the offence being measured only by the punishment which 
may be awarded for it ; but we have the authority of two of the members of this Court, one 
of whom was a Judge of the Supreme Court and the other the leading counsel in the Court, 
for saying that the practice of the Supreme Court continued to be the same after the Indian 
Penal Code came into operation, and that the Judges applied the rule by determining whether 
the offence under trial would, by the old law, have been a felony or a misdemeanour. Except 
in the few cases where a new offence is created by the Penal Code — and these may well be left 
in the discretion of the Judge — there is no difficulty in doing this ; and it is always in the 
power of the Judge, by the exercise of his discretion, to prevent any anomaly that might be 
caused by a rigid application of the rule. 

"The offence with which the accused were charged in this case was, under the law 
which was in force before the Indian Penal Code took effect, only a misdemeanour, as the 
instrument forged did not come within the description of any of the instruments in S, 72 of 
the 9 Geo, IV. c. 74, the forgery of which was a felony. It is true that by virtue of 
S. 467 of the Penal Code, and the definition in S. 30 of the words "valuable security,”, 
the punishment for it is now the same as for the offence described in the 9 Geo. IV. c. 74 
and that the Court has power to adjudge the forfeiture of the rents and profits of the moveable 
and immoveable estate of the convict during the period of his transportation or imprisonment ; 
but that does not make the offence a felony ; 1 Hawk. P. C, bk. 1 , c. 7, s. 6. 

"It is still possible to apply the rule of practice of the Supreme Court, and we are bound 
by the Letters Patent to apply it. According to that practice, it was in the discretion of the 
Judge in such a case as the present, whether he should allow the jury to separate ; the exercise 
of his discretion is not a matter to be reviewed by this Court under S. 26 of the Letters 
Patent, there being no error on any point of law. If any authority were necessary for this 
proposition, it is to- be found in the judgment of the Judges in the case of Winsor v. Tfie 
Queen and the cases there referred to.®** 

*'We, therefore, hold that no good cause has been shown in this case for our reversing 
the conviction." 

The fact that a juror had conversation with a stranger during the adjournment of the 
Court before the Judge’s charge is concluded is not a sufficient ground for interference.*’^ 

268. 2B. S-Ald462. 

269, L. R. I. Q. B. 289, affirmed by the Ex. Cham, in 
Error in L R. I. Q, B. 390. 
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Leaving aside cases refen’ed to in SS. 293 and 300 Cr. P. C- the Jury are entitled to talk to 
persons connected with the accused during the progress of the trial. ** ’ ^ Where in a trial by 
Jury, after the conclusion of the evidence and the address of the Public Prosecutor, one of the 
jurors expressed his opinion outside Court as to the guilt of the accused, and the Sessions 
Judge, although informed of the fact, proceeded with the trial, took the verdict of the Jury 
and having differed from it made a reference under S. 307 Cr. P. C. ; held, that the juror had 
precluded himself from continuing as a juror and that there should be a fresh trial before a 
fresh jury.®*® There is nothing illegal in adjourning a case after the Government Pleader and 
the Pleader for the accused have addressed the Jury, and there is no provision in law for a 
fresh address on the resumption of the hearing.^ 

Where before the summing up the members of the Jury had conversed with witnesses 
for the prosecution and it was ascertained that there was in fact no prejudice to the accused, the 
conviction could stand (Twiss (1918) 2 K. B. 853 : 13 Cr. A. R. 177, distinguishing Ketteridge 
(1915) 1 K. B. 467 : 1 1 Cr. A. R. 54). 

Where the Jury, who were 9 in number, retired to consider their verdict and at 4 p.m. 5 
of them came out and sat in Court and the remaining 4 came out at 4'30 p.m. and the Jury 
then gave the verdict : held, that the verdict was not a legal verdict as the Jury had separated 
before they returned their verdict and the accused had thereby been deprived of their joint 
consultation and consideration ( R. v. O' Connel, 1 Cox C. C, 410 referred to ). The rule 
against separation of the Jury has a great deal of common sense in it and it should be 
strictly adhered to. * ^ ‘ 

The history of the law as to separation of juries was fully considered in Ganshaw 

V. Knobles.^^^ 


271. Bhuban Chandra (1927) 55 C. 279 : 31 
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CHAPTER Vn. 

F— Conclusion of Trial in Cases tried by Jury— Ss. 297*299. 

Charge to Jury. 

S. 297. In cases tried by jury, when the case for the defence and the prosecutor's reply (if any) are concluded^ 
the Court shall proceed to charge the jury, summing up the evidence for the prosecution and defence, and laying down 
the lawJby which the jury are to be guided. 

S. 298. (1) In such cases it is the duty of the Judge— 

(a) to decide all questions of taw arising in the course of the trial, and especially all questions as to the 

relevancy of facts which it is proposed to prove, and the admissibility of evidence or the propriety of 
questions asked by or on behalf of the parties ; and, in his discretion, to prevent the production 
of inadmissible evidence, whether it is or is not objected to by the parties ; 

(b) to decide upon the meaning and construction of all documents given in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be necessary to prove in order to enable evidence of 

particular matters to be given ; 

(d) to decide whether any question which arises is for himself or for the jury, and upon this point his decision 

shall bind the jurors. 

(2) The Judge may, if he thinks proper, in the course of his summing up, express to the jury his opinion upon 
any question of fact, or upon any question of mixed law and fact, relevant to the proceeding. 

Illustrations, 

(a) It is proposed to prove a statement made by a person not being a witness in the case, on the ground that 

circumstances arc proved which render evidence of such statement admissible. 

It is for the Judge and not for the jury, to decide whether the existence of those circumstances has been 
proved. 

(b) It is proposed to give secondary evidence of a document the original of which is alleged to have been 

lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost or destroyed. 

:S. 299. It is the duty of the jury— 

(a) to decide which view of the facts is true and then to return the verdict which under such view ought, 

according to the direction of the Judge, to be returned ; 

(b) to determine the meaning of all technical terms (other than terms of law) and words used in an unusual 

sense which it may be necessary to determine, whether such words occur in documents or not ; 

{c) to decide all questions which according to law are to be deemed questions of fact ; 

^d) to decide whether general indefinite expressions do or do not apply to particular cases, unless such 
expressions refer to legal procedure or unless their meaning is ascertained by law, in either of which 
cases it is the duty of the Judge to decide their meaning. 

Ulustrations. 

fa) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between murder And culpable homicide, 
and to tell them Under what views of the facts A ought to be convicted of murder, or of 
culpable homicidev or to be acquitted. 


30 
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It is the duty of the jury to decide which view of the facts is true and to return a verdict in accordance 
with the direction of the Judge, whether that direction is right or wrong, and whether they do 
or do not agree with it. 

(b) The question is whether a person entertained a reasonable belief on a particular point-^whether work was 
done with reiisonablc skill or due diligence. 

Each of these is a question for the jury. 


List of Headings : — 

1. Charge to the Jury — Summing up — Misdirection. 

2. Whether the Judge should express his own opinion on questions of fact to the Jury. 

3. What sort of summing up is helpful to the Jury. 

4. How the evidence is to be dealt with, generally. 

5. Directions as regards discrepancies. 

6. Directions as to quantum of proof. 

7. Directions On cirCumbtantial evidence. 

8. Directions on question of identification of the accused. 

9. Directions in cases where there are several accused persons. 

10. How to deal with the defence. 

1 1 . How to lay down the law. 

12. Discussion on question of law — Reference to Judicial decisions, treatises and text^books. 

13. Judge to decide on the relevancy or otherwise of the evidence. 

1 4. Judge to decide on the meaning and construction of documents. 

15. Directions as to onus of proof. 

16. D'troc^ns on the benefit of the doubt. 

1 7. Recording Heads of Charge to Jury. 

18. Hqw the Charge is to be delivered. 


Division F of Chapter XXIII of the Code deals with the conclusion of the trial in a 
case tried by Jury and consists of Ss. 297'307< We shall deal with S. 307 in Part IV. The 
other Sections will be dealt with in this Part in two Chapters, viz. (1) Respective duties of 
jhe Judge and Jury, including Judge’s charge to the Jury (Ch. VII), and (2) Verdict (Ch. Vlll). 
The Sections bearing on the present Chapter are Ss. 297-299. 

These Sections should be read together to understand the respective functions of the 
Judge and the Jury in cases tried by Jury. Sub-sec. (1) of S. 298 relates to the duty of the 
Judge in the course of the trial, while S. 297 and Sub-sec. (2) of S. 298 relate to the duty 
6f the Judge at the conclusion of t he trial. S. 299 allocates to the Jury the matters which 
they have the exclusive privilege to decide in order to enable them to give their verdict. 
Shortly stated, the Judge's duty is to decide on all questions of law, that of the Jury is to 
decide on all questions of fact. 

The last or the concluding sta^, of a .Jury trial is when, after the case for the defence 
and the prosecutor's reply ( if any ) are ooncluded, the Judge delivers his charge to the Jury 
and the Jury thereafter pronounce their verdict. As to: the case for the defence and the 
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prosecutor's reply, sec Notes utvJer the preceding Chapter, We shall now proceed to deal 
with the matter of Charge to the Jury. 

1. Charge to the Jury — Summing up — ^Misdirection. 

This is a most important function in a Jury trial. On the proper carrying out of the 
Judge's duty in this respect depends the finality of the Jury's verdict, for, in declaring the 
powers of the appellate Court, S. 423 (2) of the Code says that nothing contained iherein 
shall authorise the Court to alter or reverse the verdict of a Jury unless it is of opinion that 
such verdict is erroneous owing to a misdirection by the Judge or to a misunderstanding on 
the part of the Jury of the law as laid down by him ; and S. 537 of the Code provides that 
no finding, sentence or order of a Court of competent jurisdiction shall be reversed or altered 
on appeal on account of any misdirection in any charge to a Jury, unless the misdirection 
has, in fact, occasioned a failure of justice. 

Misdirection.— 

In every trial two matters come up for consideration, viz., what are the facts in the case, 
and whether they disclose any offence. The Judge’s charge has necessarily to deal with 
both these matters. To help the Jury to decide on matters of fact, the Judge has to sum 
up the evidence for the prosecution and for the defence ; and to enable the Jury to apply the 
law to the facts proved by them, the Judge has to explain the law to them. S. 298 (1) and S. 
298 (2) lay down the duty of the Judge in respect of the summing up of evidence and the 
laying down the law ; but they do not go into details and are not exhaustive, and so they 
should be read in conjuction with the judicial decisions on the subject. ' 

Misdirection is of two kinds : positive misdirection and non-direction ; or, as they are 
commonly called, errors of commission and errors of omission respectively. From the very 
nature of things it is patent that positive misdirection can be more easily avoided than non- 
direction. As regards non-direction there is a distinction in English Law between non- 
direction on the law and non-direction on facts. Non-direction on the law amounts to 
misdirection where the omission is in respect of a relevant legal direction which is likely to 
produce injustice ; and such omission is generally due to inadvertence and sometimes also 
to misunderstanding of the law by the Judge. Where non-direction of law amounts to 
misdirection it is a "wrong decision on any question of law" within the meaning of Section 
4 of the Criminal Appeal Act of 1 907, and the Court will quash the conviction unless the 
prosecutor can show that the Jury would have come to the same conclusion even if they 
had been properly directed.* Non-direction on the facts comes under the Court’s general 
power to quash a conviction which may be exercised only where there has been a miscarriage 
of justice, which means that the defence must establish that the non-direction was such that 
the Jury, on a proper direction, might fairly and reasonably have found the prisoner not 
guilty.* A s regards non-direction on the facts, Brett, M. R.* laid down the principle, in 

1. Nelwu Mai (1927) 2 Luck 597 : 28 Cr. L. J. 3. Cohen and Bateman (1909) 73 J. P. 352 : 2 Cr. 

683 : A. I, R, 1927 O. 259 : 103 I. C. 41 1. A- R- !97. 

2. Stoddart (1909) 73. J. P. 348. 4. Abrath v. North Eastern Railway (1883) 1 1 Q. 

B. D. 440, 453. 
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respect of civil cases in these words : — "It is no misdirection not to tell the Jury everything 
which might have been told them ; there is no misdirection unless the Judge has told them 
something wrong, or what he has told them would make wrong that which he has left them 
to understand. Non-direction merely is not misdirection, and those who allege misdirection 
must show that something wrong was said or that something was said which would make 
wrong' that which was left to be understood.” This principle has been adopted by the Court 
of Criminal Appeal in respect of criminal trials.® There may be cases in which the several 
omissions taken individually and by themselves may not be of much significance, but their 
cumulative effect may be considerable and so amount to misdirection : as for instance, if. v. 
Me. Oill^ where there were so many omissions that the Court of Criminial Appeal observed 
that what was said was worse than no summing up. 

Misdirection therefore, includes not only error in laying down the law by which the Jury 
are to be guided, but also a defect in summing up the evidence, or in not summing it up or 
summing it up erroneously. Such error and defect are in all cases an infringement of the 
law as laid down in S. 297 Cr. P.C.’ Omission to place before the Jury matters which should 
have been placed before them is misdirection.* Non-direction amounts to misdirection only 
when the non-direction is such that there are grounds for thinking that the Jury by reason 
of such non-direction were put on the wrong track.® Non-direction on important matters 
of fact vitiates a verdict.^® 

What a Summing up Should be.— Its general nature. 

The subject of summing up is so intimately connected with the subject of the respective 
duties of the Judge and the Jury that it requires to be opened with a few prefatory remarks 
that legitimately appertain to the latter subject. These details are condensed in the maxim, 
'Ad questionern Jacti non respondent Judices, ad questionem legis, non respondent 
juratores.' — It is the office of the Judge to instruct the Jury on points of law, and of the Jury 
to decide on matters of fact. The discrimination between law and fact, therefore, is a very 
important part in Jury trials, and although it is not difficult to distinguish between law and fact 
in so far as they are complicated in the ultimate issue that arises for consideration in a criminal 
trial, a right distinction between the two is not always quite an easy matter. Thayer in his 
Preliminary Treatise on Evidence at the Common Law says,’' ^ 

"In tracing the long history of the Jury and the way in which it has come to be a body 
of Judges, we have remarked the necessity of separating law from fact and have seqn how 
great a part this requirement has played in shaping our whole system. Sometimes the 
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discrtrhinaiion between law and fact in its relation to jury trials is identified, in legal discussions, 
with the distinction between what matter is for the Court and what for the Jury. When 
that happens, attention is drawn at once to an important hint, namely that the inquiry relates^ 
only to the issue,— to the law and fact which are complicated in the ultimate proposition in 
dispute. It is only with the issues that the juries have any necessary concern ; as regards 
everything else, no question need arise as to what is for the Jury and what for the Court. 
But beyond this suggestion we have got no real help, in attempting to fix the meaning; 
of law and fact, from this identification. To be told that the law is for the Court and 
fact, for the Jury, to hear again this familiar Latin that ad questionem facti non respondent 
J udices, ad questionem juris non respondent juratores, enlightens us not at all as to the 
true discrimination between fact and law". 

However that may be, it is for the Jury and not the Judge to resolve and find what the 
fact is, while it is for the Judge to assist the Jury in arriving at a right conclusion as to the fact. 
The summing up of the Judge is meant for such assistance. 

Sir James Fit-James Stephen says,*® — 

"The summing up again is a highly characteristic part of the proceedings, but it is one 
on which I feel it difficult to write. 1 think however that a Judge who merely states to the 
Jury certain propositions of law and then reads over his notes does not discharge his duty. 
This course was commoner in former times than it is now. [It was followed, to take one 
instance in a thousand, by Lord Mansfield in Lord George Gordon's Case**]. I also think that 
a Judge who forms a decided opinion before he has heard the whole case or who allows 
himself to be in any degree actuated by an advocate’s feelings in regulating the proceedings, 
altogether fails to discharge his duty, but 1 further think that he ought not to conceal his opinion: 
from the Jury, nor do 1 see how it is possible for him to do so, if he arranges the evidence in 
the order in which it strikes his mind. TTie mere effort to see what is essential to a story, 
in what order the important events happened, and in what relation they stand to each other 
must, of necessity, point to a conclusion. The act of stating for the Jury the questions which 
they have to answer and of stating the evidence bearing on those questions and in showing irr 
what respect it is important, generally goes a considerable way towards suggesting an answer 
to them, and if a Judge does not do as much at least as this, he does almost nothing. The 
Judge's position is thus one of great delicacy, and it is not 1 think too much to say that to 
discharge the duties which it involves as well as they are capable of being discharged, demands 
the strenuous use of uncommon faculties, both intellectual and moral. It is not easy to form 
and suggest to others an opinion founded upon the whole of the evidence without on the 
one hand shrinking from it, or on the other closing the mind to considerations which make 
against it. It is not easy to treat fairly arguments urged in an unwelcome or unskilful manner. 

It is not easy for a man to do his best and yet to avoid the temptation to choose that view of a 
subject which enables him to show off his special gifts. In short, it is not easy to be true and 

12. History of the Crimiiui Law of England, i, pp. 13. (1781) 21 How. St. Tr. 535. 
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just. That the problem is capable of an eminently satisfactory solution, there can, I think, 
be no doubt. Speaking only of those who are long since dead, it may be truly said that to 
hear them in their happy moments the summing up of Judges as Lord Campbell, Lord 
Chief Justice Earle or Baron Parke was like listening not only ( to use Hobbe's famous 
repression ) to law living and armed, “but to the voice of Justice itself". 

It is obvious that in the matter of summing up a case to the Jury the responsibilties of 
a Judge are very onerous. These responsibilities, have to a large extent been lightened by 
the establishment of the Court of Criminal Appeal in England in 1907, which is able, by the 
powers it exercises, to remedy any injustice due to an improper summing up. The same factor 
has also been potent in bringing about a marked improvement in the summing up of Judges, 
by laying down, by its decisions, requisites of various descriptions. Under the English 
system, the position, such as it is, may shortly be summarized as follows : 

The Jury, no doubt, are entitled to the assistance of the Judge on the facts.* * But the 
summing up is not so essential a part of a trial, where the facts are clear and the law simple that 
the Court of Criminal Appeal will necessarily quash a conviction where there has been 
no summing up;*® though it may do so where the trial is such that the Jury should have 
the assistance of the presiding Judge in directing them and he has failed to give it.*® A 
Judge may in a simple case invite the Jury to say that they do not want a summing up ; * * 
or there may be cases in which the facts are so plain that the Jury may simply be asked 
what is their verdict, remembering that it is for the prosecution to prove their case. ' ® 

In India the duty of summing up is a statutory duty. The statutory provisions, such as 
they have been, are the following : 

S. 379 of A^^t XXV of 1861 as amended by Act XXXlll of 1861 provided that : 

"In a trial by Jury, the Judge shall sum up the evidence on both sides and the Jury 
shall then deliver their Bnding upon the charge. A statement of the Judge's direction to 
the Jury shall form part of the record. In trials not by Jury, the ground of the Judge's decision 
shall be recorded.” 

S. 255 of Act X of 1872 provided that : 

"When the case for the defence and the prosecutor’s reply, if any, are concluded, the 
Court shall proceed, * * in cases tried by Jury to charge the Jury, summing up the evidence 
for the prosecution and defence, and laying down the law by which the Jury are to be guided, 
A statement of the Judge's direction to the Jury shall form part of the record." 

Act X of 1872 introduced two new Sections laying down the respective duties of the 
Judge and the Jury ; 
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S. 2^6.~-‘'It shall be duty of the' Judge— 

To decide ill questions' of law and e$pecially all questions as to the relevancy of facts 
which it is proposed to prove, the admissibility of evidence, of the proprieties of questions 
asked by parties or their agents which may arise in the cause of the trial ; and in his discretion 
prevent the production of inadmissible evidence, whether it is or is not objected to by 
the parties : 

To decide upon the meaning and construction of all documents given in evidence at 
the trial ; 

To decide upon all matters of fact which it may be necessary to prove in order to enable 
evidence of particular matters to be given ; 

To decide whether any questions which arise is for himself or for the Jury, and upon 
this point his decision shall be final. 

The Judge may, if he thinks proper, in the course of his summing up, express to the Jury 
his opinion upon any question of fact or upon any question of mixed law and fact relevant 
to the proceeding. 

Jlluafrations : 

(a) It is proposed to prove a statement made by a person not called as a witness under 
circumstances which render evidence of his statement admissible. 

It is for the Judge and not for the Jury to decide whether the existence of those circumS' 
tances has been proved. 

(b) It is proposed to give secondary evidence of a document the original of which has 
been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost or destroyed." 

S. 257. — "It is the duly of the Jury : . 

(1) To decide which view of the facts i? true and then to return the verdict under which 
such view ought, according to the direction of the Judge, to be returned ; 

(2) To determine the meaning of all technical terms, and words used in an unusual 
sense which it may be necessary to determine, whether such words occur in documents or not ; 

(3) To declare all questions declared, by the Indian Penal Code or any other law, to be 
questions of fact ; 

(4) To decide whether general indefinite expressions do or do not apply to particular 
cases, unless such expressions refer to legal procedure, or unless their meaning is ascertained 
by law, in either of which cases it is the duty of the Judge to decide their meaning. 

Illustrations : 

(a) A is tried for the murder of B : 

It is the duty of the Judge to explain to the Jury the distinction between murder and 
culpable homicide and to tell them under what view? of the facts A ought to be convicted of 
murder, or of culpable homicide, or to be acquitted. 
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It is the duty of the Jury to decide which view of the facts is true, and to return 
a verdict in accordance with the direction of the Judge, whether that direction is right or wrong, 
whether they do or do not agree with it. 

(b) The question is whether a person entertained a reasonable belief on a particular 
point — whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury." 

In Act X of 1892, S. 255 of Act X of 1872 underwent a charge, the portion of the Section 
quoted above being divided into the two following parts : 

S. 297— "In cases tried by jury, when the case for the defence and the prosecutor's 
reply (if any), are concluded, the Court shall proceed to charge the jury, summing up 
the evidence for the prosecution and defence, and laying down the law by which the jury are 
to be guided. 

And S. 367 (which dealt with the language and contents, etc. of judgment) * • * 
"Provided that in trials by jury, the Court need not write a judgment, but the Court of Session 
shall record the heads of the charge to the jury." 

As regards Ss. 256 and 257 they retained their shape in Act X of 1882, Ss. 298 and 
299, with only the following modifications : — Each of these Sections was prefaced with the 
words, "In such cases" ; S. 256 was numbered as S. 298 and was divided into two Sub' 
sections which were numbered (1) and (2), and Sub-sec. (1) was subdivided into four clauses, 
(a) to (d) ; and S. 257 was nu.nbered as S. 299 and the clauses (1) to (4) thereof were 
now made clauses (a) to (d). 

In Act V of 1898 as also in the subsequent amending Act, the above-mentioned 
provisions of Act X of 1882 were left untouched. 

Juries in India, especially in the Mofussil, are more dependent upon the Judge than 
they are in England (where the Jury trial is based upon the Common Law, and not 
on statute as in India) for sound and proper advice aijd assistance as regards the 
■degree of weight which may be fairly and safely attached to the testimony of particular 
witnesses. The Jury being untrained in the kind of work they have to do, the Judge 
has to assist them so that they may duly discharge their duty. Hence arises the necessity 
of a proper summing up. The Judge states the substance of the charge, divesting’ it of 
all technical phraseology that may encumber it, directs the attention of the jury to 
the precise issue they have to try and applies the evidence to that issue. Errors of omission, 
therefore, may be as important as errors of commission. The scope and object or the 
charge, therefore, is to enable the Judge to place before the Jury the facts and circumtances 
of the case, both for and against the prosecution, so as to help them in arriving at a right 
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decision,*® It is mandatory upon the Judge to charge the Jury, and in so doing, to sum up 
the evidence for the prosecution and the defence and to lay down the law. The object of 
requiring the Judge to sum up the evidence is that he may render such assistance as he can to 
the Jury by pointing out to them the salient evidence, both for the prosecution and for the 
defence. It is not necessary for him to read his notes of the evidence, though it may often 
be desirable to read his notes of the important parts of the evidence, nor is it necessary for 
him to go through the whole of the evidence. Where the Judge asked the Jury whether they 
desired him to read out his notes of any part of the evidence and on the Jury saying that they 
did not so desire, the learned Judge really did not deal at all with the evidence : Held, that 
the Judge is bound to sum up the evidence, whether or not the Jury desire him to do so, 
and that his failure to do so is an error of law which brings the case within Cl. 26 of the 
Letters Patent. Broomfield, J. observed ''A proper summing up by the Judge is an essential 
part of the system of trial by Jury prescribed by the Code, and except where the facts 
are admitted, a proper summing up should include a summary of the case for the prosecution 
and the case for the defence, and some reference to the actual depositions of the witnesses 
with appropriate comment or criticism. Material discrepancies in the evidence should also be 
pointed out. The amount of detail necessary must obviously depend on the nature of 
the case. It has to be remembered that the Jury, who are the judges of fact, have usually no 
record of the evidence on which they are to pronounce. The Judge has his notes and also 
the depositions taken before the Magistrate. The Jury, as a rule, have nothing but their 
recollection of what the witnesses have stated. It is the Judge's duty, therefore to make sure 
that the essential facts deposed to, facts in issue and relevant facts, are fresh in the minds 
of the Jury before they retire to consider the verdict. If there has been a very full discu^ 
ssion of the evidence at the Bar, the Judge's work is lightened, but he is not relieved of his 
duty, nor is he relieved of it by the opinion of the Jury themselves which may be 
unduly optimistic that they are not in need of any reminder."^ ^ The Code of Criminal 
Procedure does not contemplate the reception of a verdict from the Jury without their 
having the assistance of a summing up by a Judge ; since a careful summing up may 
alter or change the hasty or superficial impression of a Jury, the parties are entitled to this 
service.** In one case under the Code of 1861 , however, the High Court did not interfere 
with the verdict of the Jury, although there was no summing up of the evidence by the Judge 
at all, because it did’ not consider that the accused was prejudiced by the omission.*® Where 
at the end of the prosecution evidence the Public Prosecutor waives his right to sum up 
the evidence, where he has such right, and the Jury then express an opinion that the evidence 
is incredible and the Judge agrees with them, it may not be necessary for the Judge to 
go through the formality of summing up the case to the Jury ; but this is certain that this 
cannot be done until the whole of the prosecution evidence has been duly recorded.*^ 

20. Khijiruddin(l925) 53 C. 372 :42 C. L. J. 504 : 37 Cr. L. J. 365 : A. 1. R. 1936 B. 52 : 160 

27 Cr. L. J. 266 : A. I. R. 1926 C. 139 : 92 1. C. 1060. 
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There should be but one charge both on the facts and on the law, and the Judge cannot 
divide the charge into two.®® So, where a Sessions Judge required the Jury to give a finding 
on one or two questions of fact constituting the proof in the case, before he concluded his 
charge with reference to the other questions, of fact : Held, that the course adopted was 
irregular, if not illegal, and was calculated to embarrass the Jury in arriving at the character of 
the offence, if any, proved.*® Also, where a Sessions Judge without summing up the entire 
case to the Jury and without charging them on all the issues involved, drew their atten- 
tion to the evidence relating to the time of the occurrence, upon which the whole case 
depended, and asked them to return an intermediate verdict of not guilty : Held, that the 
procedure followed was highly irregular and the case should be retried.*^ According to 
S. 297 Cr. P. C. the Judge can only charge the Jury after all the evidence for both sides has 
been taken and Counsel on both sides have concluded their address to the Jury. A Sessions 
Judge adopted the following procedure, as described by him in his judgment ; — "After the 
evidence for the prosecution was closed. I asked the Vakil for the defence to examine 
in the first instance certain witnesses who he stated would prove clear alibi for the 18th and 
the 1 9th accused, as these witnesses seemed to be the principal witnesses on whom be relied. 
There was a host of other witnesses cited by the defence and it seemed to me that the quick- 
est way of getting through the case would be for the Vakils and myself to sum up the 
case generally and then against each of the accused, one by one, leaving it to the Jury 

to say if they wished to hear the witnesses for the defence cited by him or were pre- 

pared to find that the prosecution had not made out a case against him. This procedure 
was followed until the case for the 6th accused was reached. By this time it appeared that 
too much time was taken by speech, and as the Vakil who represented the accused then 
stated that he intended examining only a few of the witnesses cited he was asked to examine 
them at once in a batch. After all the witnesses were examined, the Vakils on both sides 
summed up once for all. 1 summed up first generally on the facts to recall the 
salient points in the case to the Jury; and after that with regard to the evidence for and 
against each accused person, starting from the 6th accused." Held, that the 
Judge's charge as regards accused Nos. 1 to 5 was clearly premature and that as regards 
these accused no ‘Verdict’ in the proper sense of the term was obtained.** 

2. Whether the Judge should express his own opinion on questions ol fact to 
the Jury. 

S. 297 Cr. P. C. says : "The Court shall proceed to charge the Jury. Summing up 
the evidence for the prosecution and defence, and laying down the law by which the Jury 

are to be guided.” To proceed in order, therefore, we shall have to take up the topic of 

summing up of the evidence first and then of laying down the law. Now, in dealing with 
the question of the summing up of the evidence, the first question that strikes one is whether, 
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if at all and if so to what extent, is the Judge permitted to express his own view of the facts to 
the Jury, It will be seen that under the Code S. 298, in which the duty of the Judge is laid 
down, Sub'Sec. (2) says, — "The Judge may, tf he thinks proper, in the course of his summing 
up express to the Jury his opinion upon any question of fact or upon any question of mixed 
law and fact, relevant to the proceeding." The Code thus, far from prohibiting the 
expression of opinion by the Judge on questions of fact, expressly sanctions it and enjoins 
on him the duty of doing so if he thinks proper. The performance of this duty is beset with 
difficulties of no mean magnitude. 

The maxim, 'Ad questione.m facti nan respondent judices, ad quesHonem juris 
non respondent juratores, forms the foundation of the idea that Judges should never 
communicate their opinion on questions of fact to the Jury ; but there is high authority for 
the view that the maxim was never true, if taken absolutely. Thayer says,^ ® — 

"It ( the maxim ) was a favourite saying of Coke in discussing special verdicts ; and in 
Isaack v. Clarke ( Rolle, i, p. 132 : 2 Bulst., p. 314 (1613-14)) he attributes it to Bracton ; but 
that appears to be an error ; a careful search for it in Bracton failed to discover it. It seems 
likely that this formula took shape in England in the sixteenth Century. But the maxim was 
never meant to be taken absolutely. As I said, it is limited to questions with which the 
jury has to do ; it relates only to issues of fact, and not to the incidental questions that sprang 
up before the parties are at issue, and before the trial ; and so many of those which present 
themselves during the trial. The maxim has nothing to do with matters of evidence, but 
only with a limited class of questions of fact ; namely, questions raised by the pleadings, 
questions of ultimate fact * • • It is true that Coke had a way of generalizing the matter and 
quoting the maxim as if it represented a limitation upon the Judges, as wide and full and 
exact as that upon the Jury * * * And accordingly he gets quoted in this country (America) 
for a doctrine that would have much amazed him or any other English Judge from the 
beginning down, namely for the notion that the Court, at Common Law, has no right to tell 
the jury its own view of the facts. [ See, for example, the dissenting opinion of Daniel, J. 
\n Mitchell v. Harmony, 13 Howard 115, 141-148]. The doctrine has widely found 
expression in the statutes of our States. In 1796 the North California Legislature amended 
the Common Law rule by prohibiting Judges from expressing an opinion on the facts. 
[ Walter Clark in 4 Green Bag, 457, 472, who quotes the excellent adverse comments on this 
practice by Ruffin, J. in State v. Moses, 2 Dev. 452. ] In Massachusetts, the change was 
introduced in 1860 ( Gen. St. C 1 15, S. 5 ) in the form that the Courts shall not charge juries 
with regard to matters of fact but may state the testimony and the law. It is not too much to 
say of any period, in all English history, that it is impossible to conceive of trial by jury as exist- 
ing there in a form which would withhold from the jury the assistance of the Court in dealing 
with the facts. Trial by jury in such a form as that is not trial by jury in any historic sense of 
the words. It is not the venerated institution which attracted the praise of Blackstone and of our 
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ancestors, but something novel, modern and much less to be respected. In the Federal 
Courts the Common Law doctrine on this subject has always held. "In the Courts of the 
United States as in those of England, from which our practice was derived, the Judge in 
submitting a case to the jury may, at his discretion, whenever he thinks it necessary to assist 
them in arriving at a just conclusion, comment on the evidence, call their attention to parts 
of it which he thinks important, and expresses his opinion on the facts • • • The power 
of the Courts of the United States in this respect is not controlled by the Statutes of the State 
forbidding Judges to express any opinion upon the facts”. [Gray, J. for the Court in 
Vicksburg etc. R. R. Co. v. Putnam, 118 U. S. 545, 553 (1886). And so, Me Lanahan v. 
Ins. Co., 1 Pet 170, 182 (1828) and Simmons v, U. S. 142 U. S. 148, 155 (1891)]. In U. S. 
V. Fhil. and Reading R. R. Co., 123 U. S. 1 13, 1 14 (1887), the Court said : "Trial by jury 
in the United States is a trial presided over by a Judge, with authority, not only to rule upon 
objections to evidence and to instruct the jury upon the law, but also, when in his 
judgment the due administration of justice requires it, to aid the jury by explaining and 
commenting upon the testimony and even giving them his opinion upon questions of fact, 
provided only he submits those questions to their determination.” 

In England and in most of the States of America the presiding Judge proceeds to address 
the Jury, stating to them the questions, recapitulating the evidence and commenting on it in 
such a manner as he deems correct, for the purpose of enabling the Jury to understand it well 
and to apply the law properly to it. In these addresses he often freely expresses his opinion 
as to the weight of evidence, the sufficiency of the proofs, the force of probabilities and 
improbabilities and the comments of the Counsel. It is, however, always understood that the 
opinion of the Judge on questions of fact are not binding on the Jury and that the Jury have 
always a right to form their independent judgment on such questions. But naturally and 
generally speaking, the Judge's opinion on facts, unless he exhibits some impropriety or betrays 
some unjustifiable feeling, carry a great weight with the Jury because such opinion is given for 
their assistance. In this country the trend of authorities is in favor of the Judge being allowed 
to express his own view of the facts but not too definitely or dogmatically, but also that 
whenever he does express it he must couple it with a reminder to the Jury that they are not 
bound by it and are competent to disregard it if they so choose. 

So far as the English Law is concerned, a few cases will illustrate the position. The 
facts must be left to the Jury to decide and the Judge must not usurp their function pr take 
the decision out of their hands.**® While a Judge is entitled to express his own view on the 
evidence he ought not to invite the Jury to accept it ; and any expression of his own view 
ought to be accompanied by a direction that the right of deciding on the facts is solely theirs.* ‘ 
He should not put forward too positive expressions of his own belief.** But he is entitled 
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to express his opinion strongly in a proper case, provided he leaves the issues to the Jury.®* 
In one case the Court of Criminal Appeal has observed,~"ln our view a Judge is not only 
entitled but ought to give the Jury some assistance on questions of fact as well as on questions 
of law. Of course questions of fact are for the Jury • • Yet the Judge has experience on 
the bearing of evidence and in dealing with the relevancy of questions of fact • • It is 

not wrong for the Judge to give confident opinions on questions of fact. It is impossible for 
him to deal with doubtful points of fact unless he can state some of the facts confidently to the 
Jury. It is necessary for him sometimes to express extremely confident opinions. The mere 
finding, therefore, of very confident opinions in the summing up does not show that it is an 
improper one. * * * One must give credit to the Jury for intelligence and for their 
knowledge that they are not bound by the expressions of the Judge upon questions of fact.®* 

When the Jury system of trial was first introduced in the mofussil in this country, it 
was considered very unwise for Judges to express their own views of facts to the Jury. In 
one of the earliest case it was said, — "It is not desirable that Judges should give their opinions 
as to the guilt or innocence of a prisoner so unmistakeably as has been done in the present 
case. Native jurors are too often apt to take what they think to be the Judge's opinion as 
their guide without paying any attention to the facts of a case, and we conceive that the Judge 
should go no further than a general commentary on the evidence and a statement of what is the 
legal offence proved, should such evidence be credited.®* In another case it was observed, — 
"Although I find nothing in the Judge’s charge that can be said to be a misdirection, 1 think 
it would be as well if he refrained for the future from expressing his opinion too decidedly. 
Native juries are in all cases apt to follow what they imagine to be the opinion of the 
presiding officer, and any expression of the Judge's own sentiment should be avoided. The 
most 1 conceive that a charge should contain is a statement of the evidence pro and con 
with a running commentary as to its agreement or disagreement, with the other facts of the 
case."®® Also — "A Judge should leave the points mentioned by him to be settled by the 
Jury instead of disposing of them as, in his opinion, ‘absolutely certain'.®^ Again, — "The 
Court think it necessary to remind you that it is your duty as Sessions Judge to expound the 
law and lay the evidence before the Jury in an intellegible form leaving them entirely to 
determine the facts which they consider to be proved.®* In another case,®® however, in 
which the question was more specifically considered, it was observed, — "It was contended 
that the Judge's direction was irregular in as much as it intimated broadly the Judge's opinion 
of the prisoner's guilt, whereas * * the Judge could lawfully do no more than recapitulate 
the evidence on both sides and say whether he thought the witnesses trustworthy. • • If he 
could do this, and if it be admitted that there was evidence to go to the Jury, it is clear that 
he could in that way virtually say whether the prisoner was guilty or innocent. In fact, 
however, the Code of Criminal Procedure does not prohibit the Judge, from giving the Jury 
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his opinion, provided he shows them ** that the decision rested with them and that they 
could decide as they thought proper. Nor does is appear •• objectionable that the Judge 
should assist the Jury with his opinion. In the matter of sifting evidence and of weighing 
probabilities he has probably had more experience than they and 1 see no reason, why 
they should not have the benefit of that experience. In the case before me I do not 
consider the Judge’s view was expressed more strongly than the evidence warranted, • * 
And, in fact, it is clear that the Jury were not carried away by the Judge's opinion, as he strongly 
stated his opinion that the prisoner might be convicted on three counts, whereas they have 
convicted him on one only." So also in another case^ “ it was said, — "No doubt the Sessions 
Judge permitted the Jury to see the view he himself took of the facts, and perhaps he 
put somewhat more prominently before them that portion of the evidence which formed 
the basis of his opinion than he did the remainder. But we have no cause to think that 
this summing up was in any way calculated to prejudice the prisoner as to affect the fairness 
of the trial by the Jury.” 

There is nothing wrong in a Judge expressing his own opinion to the Jury ; on the 
contrary, if he has an opinion he ought to express it ; but he must tell the Jury that they are the 
sole judges of fact and that they need not accept or follow his opinion. ^ A charge which sue- 
ceeds in avoiding any expression of opinion must generally amount to a most colourless and 
unhelpful direction.^ ^ It is desirable that the Judge should tell the Jury what view he has taken 
of the facts, in order to enable them to consider the facts properly and to arrive at their own 
decision on them.** In the summing up the Judge must make a clear distinction between 
pure law and the expression of his own opinion upon any question of fact or upon any 
question of mixed law and fact, which latter he is especially empowered to state to them, if he 
thinks proper.* * While the Judge is entitled to state his own opinion to the Jury it is advisable 
that he should guard himself by indicating clearly that the opinion is his own and that 
the Jury are entitled to draw their independent conclusion upon the facts.*® Though the 
Judge is not debarred from expressing his opinion on the evidence, he should not do 
it in such a way as to leave in the minds of the Jury an impression that it is a direction which 
they should follow ; and the opinion should not be expressed strongly or dogmatically.** 
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An expression of opinion by the Judge on the facts without telling the Jury that they 
are at liberty to form their own opinion with regard thereto/’ or without telling them 
that his opinion is not binding on them and they are the sole judges of fact/* or in such a 
way as to lead them to believe that it is not open to them to take any other view/* is a 
misdirection. The law allows the Judge to express his opinion on facts, provided he leaves 
the decision of the facts entirely to the Jury,*® and it is his duty to do so in order to assist the 
Jury, provided he is careful to express it in such a way as not to interfere with the duties of the 
Jury to finally decide according to their own view of the facts.® ’ It is not within the province 
of the Judge to find the facts for the Jury and then make an attempt to persuade them to accept 
his conclusions as correct. ® * It is highly wrong on the part of a Judge to take the decision of 
facts out of the hands of the Jury by saying or suggesting that they are already ascertained 
facts.®* A summing up, in which the Judge goes on dictating his findings on questions of fact 
in such a way as to leave an impression in the mind of the Jury that when they retire to con- 
sider their verdict they must, in arriving at their conclusion, abide by and try to reconcile their 
verdict with the Judge's opinion on facts, is no summing up and invalidates the verdict.® * The 
Judge should not express his opinion in terms too dogmatic and unqualified or state his 
own view on important matters of fact so positively as to leave the Jury no loop-hole for taking 
any other view ; he may express his own opinion, but at the same time he should be careful 
to add that it is for them to form their opinion on the evidence ; he must not make an appeal 
or exhortation to the Jury.®® 


If personal opinion is expressed, the defect may be rectified by saying to the Jury that 
they are not bound by it. Though here and there in the charge to the Jury the Judge may be 
indiscreet enough to give emphasis to his personal opinion (as to the evidence of an approver 
and the weight to be attached to identification) yet if he has rectified the mistake by telling the 
Jury at the end of the charge that they are not bound to accept his opinion and that they had 
to consider all the evidence and to form their own opinion then there was no misdirection or 
non'direction to prejudice the accused in his defence on the merits.®” If a Judge simply states 
the opinion, which the law allows him to state, in such a manner that intelligent jurymen 
should see for themselves that it is only his opinion and nothing else, it is not necessary for him 
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to add as safe-guard a remark that it is his own opinion and that the Jury are at perfect liberty 
to form their own.® ^ Where a Judge distinctly cautioned the Jury that they are not bound 
to accept his opinion on questions of fact, which they were to decide independently of his 
opinion, the mere expression of opinion by the Judge at places on matters of evidence does 
not amount to misdirection in law ; especially when the expression of opinion is not 
of such a character as to leave nothing to the Jury for their consideration so far as matters of 
evidence are concerned.®* In a long charge to the Jury the Judge cannot be expected to 
pause always to assure the Jury that matters of fact are matters for them ; and where the 
Judge has abundantly cautioned them that questions of fact are for them and that they are 
entitled to disregard what he says, the charge cannot be objected to simply because there are 
passages here and there in which he has expressed himself in an assertive or dogmatic 
fashion.®* It is not sufficient to give the Jury the warning that they are not bound by his 
opinion, in the formal way at the beginning or end of the charge ; but the warning must be 
given when he expresses his opinion.®® But the question always is a question of substance 
and not of form ; and so it has been held that it is not necessary for the Judge on every 
occasion on which he expressed his opinion on a point of fact to tell the Jury that they are 
sole judges on questions of fact ; and that it is sufficient if he makes that statement quite clearly 
to the Jury at the end of the charge.** When the evidence is such that there can be room 
for reasonable doubt, it is dangerous for the Judge to express himself strongly one way or the 
other.®* The effect of the charge should be to give due weight to all the outstanding facts ; 
the Judge should not put the prosecution case too strongly and fail to put the defence case as 
strongly as it ought to be put.*® The Judge must not dogmatically assert with regard to charges 
made by the defence that they cannot stand and that the Jury must not place any faith in 
them or make remarks of that description.®* He should not make suggestions, for instance 
of bribery of prosecution witnesses, where they are without foundation.*® The Crown may 
place the whole case in the strongest light before the Jury, but the Judge in his summing up is 
in a very different position and must not thrust his opinion on the jurors.®* But where in an 
appeal by the Crown against an order of acquittal, much of the criticism directed against the 
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charge really amounted to this that in one particular or another the Judge might have presented 
the case to the Jury more strongly against the accused that he did, and here and there had 
omitted to refer to facts or inferences which would have more highly coloured the case for 
the prosecution : Held, that there was no sufficient ground for reversal of the verdict.® ^ It 
is by no means improper for a Judge to have indicated in cautious language his experience on 
the Bench that an explanation offered by the accused is one which deserves the consideration 
of the Jury.®® But it is not for the Judge to tell the Jury that any explanation which the 
accused may offer of any fact appearing in evidence against him is incredible, without any 
qualification that it is merely his own opinion and that the Jury are at liberty to draw their own 
conclusion.®® 

The question whether a Judge has a right to express his opinion or not was seriously 
considered in a case' ® in the Oudh Chief Court by Sir Louis Stuart, the Chief Judge, an 
extract from whose judgment, which is very important, is given here : 

"Fortunately there has been a very recent decision of the Judicial Committee upon this 
point, which I trust will be sufficient to serve as a guide in future cases. This decision will be 
found in Channim} Arnold v. Emperor'^ ^ , and the words are* * : — 'A charge to the Jury must 
be read as a whole. If there are salient propositions of law in it, these will, of course, be the 
subject of separate analysis. But in a protracted narrative of fact, the determination of which is 
ultimately left to the Jury, it must needs be that the view of the Judge may not coincide with the 
views of others who look upon the whole proceeding in black type. It would» however, not be 
in accordance either with usual or with good practice to treat such cases as cases of misdirect 
tion, if, upon the general view taken, the case has been fairly left within the Jury's province'. 
These words appear to me to lay down the main principles that have to be applied in such 
circumstances. The case must be fairly left within the Jury's province. If the Judge attempts 
CO take the case out of the Jury's province by something in the nature of imposing his 
own view upon the Jury, it is a case of misdirection, but if a Judge simply states his opinion 
which the law allows him to do, in such a manner that intelligent jurymen should see for 
themselves that it is only his opinion and nothing else, it is not necessary for him to add as 
a safe-guard a remark that it is only his opinion and that the Jury are perfectly at liberty 
to form their own. It cannot and should not be presumed that jurymen are wanting in 
practical intelligence or possessed of no independence. If such a presumption were made, the 
Jury system would stand condemned. If the Jury are not wanting in ordinary intelligence and 
are not -servile, it is clear to me that a Judge who expresses his opinion on a point of fact, as 
his own opinion, does not require to add the qualification that the Jury need not accept that 
opinion unless they wish, for it is obvious that if it is his opinion and the Jury are to decide on 
facts, they need not accept it unless they so desire. It is their duty to accept his opinion upon 
the questions of law. On questions of fact the Judge’s opinion in noway binds the Jury, but the 
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Judge has a right to express it so that the Jury know what it is. The principles underlying the 
rule by which a Judge in summing is permitted to give his opinion and the manner in which 
that opinion should be given were discussed more than sixty years ago by a leading jurist, Sir 
James FitZ'James Stephen ; ‘After the evidence is concluded, the Judge sums up. His 
position from first to last is that of a moderator between two litigants. He permits or forbids 
certain things to be done ; but he originates nothing. His summing up may, and generally 
does, indicate his opinion ; but it is an opinion which is the result of the evidence laid before 
him, and not of an independent enquiry’. It is necessary to add a modification to these 
words in the case of Judges in India who, being permitted to call witnesses independently in 
cases in which they think necessary, do occasionally originate. To all intents and purposes, 
however, the fact remains that the opinion of a Judge in summing up in India is almost invariably 
the opinion upon the evidence which has been laid before him. At another place of the 
book from which this quotation has been taken (J General View of the Criminal Law of 
England) the writer says in reference to charges to Juries in Criminal Cases ; — 'Facts 
submitted to a strong mind are naturally brought into their logical relation and made to 
indicate the conclusion which ought to be drawn from them. Impartiality and indecision 
are totally different things. A Judge summing up is an advocate who chooses his side impart 
tially and gives the Jury as vigorous a statement as he can of the grounds on which his 
conclusions rest and of the view which he takes of the arguments against it. When this is 
well done it is of the greatest possible assistance to the Jury in the discharge of their duty. 
A strong-minded Judge and an intelligent Jury — Lord Mansfield and twelve London merchants 
— form together the best possible tribunal, but in order to show their merits, the Judge must 
do his best, and if he is merely to talk about and about a case, without indicating any conclusion 
or putting the facts together, he does more harm than good.’ This is, of course, in no way 
authoritative, but it expresses the opinion of an eminent lawyer on a subject well within his 
knowledge. I have given these quotations because they contain largely my own conclusions. 
I should not go so far as to say myself that a Judge summing up is an advocate who chooses 
his side impartially, but I am strongly of opinion that it is not a Judge’s duty to conceal his 
opinion but to state it.” 

Where there is no legal evidence against the accused, the Judge ought to charge 
the Jury for an acquittal and not leave the Jury to say whether the prisoner is guilty or not. ‘ ' 
A Jury may be satisfied with the minimum of proof and it is beyond the power of the 
High Court in such cases to interfere with their verdict ; but where there is nothing^ which 
can, if believed, amount to proof, the case should not be put to the Jury at all, as a verdict of 
guilty cannot, in such circumstances, by sustained.’® On a charge of murder, if the Judge, 
with all his advantages, forms a strong opinion that the evidence is not sufficient for a 
conviction, it is dangerous to leave the matter to the Jury without a strong indication of the 
Judge’s own opinion, so long as it is clear that inspite of that opinion they can, if they 
choose to, disregard it and bring in a verdict of guilty.’* 
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Instances of positive expression of opinion by the Judge. 

Where a Sessions Judge told the Jury in a trial for dacoity that there was no force in 
the argument that the accused may not have foreseen and may not have intended that a 
dacoity should take place ; held, that it was taking the decision of facts out of the hands of 
the Jury who alone were entitled to say what is the proper inference to be drawn from facts. * * 
Where a Judge said, — “Several suggestions have been thrown out by the defence as regards 
the incredibility of F (a prosecution witness) but they are of the flimsiest character and as far 
as one can see are altogether baseless”; held, that it was a misdirection.'^® A Judge informed 
the Jury that it was for them to weigh the evidence with care and caution and that on 
questions of fact they are not bound by any opinion of his own ; but he expressed his own 
opinion in terms too dogmatic and unqualified ; held, that there was misdirection.'^^ Where 
a Judge after discussing certain reasons given in a deed for its execution said, — "Hence the 
reasons given are false” ; held, that the Judge should have left it to the Jury to form their 
own conclusion.’® In a case in which the Judge repeatedly called up the Jury in the 
following terms, — “Do you believe this ?” "Can you believe that ?” instead of leaving 
them to judge of the evidence and to decide what weight should be attached to it ; it was held 
that the style of the charge was very objectionable and that it was not a summing up which 
the law contemplates but a sustained effort at persuasion to take a particular view. ’ * On a 
charge of rape the Judge in his charge to the Jury said : — “You will observe that the second 
intercourse was against the girl's will and without her consent" etc., instead of saying as he 
ought to have, “You will have to determine upon the evidence in this case whether the 
intercourse was against the girl's will,” etc. ; and the charge went on in the same style of stating 
to the Jury what had been proved instead of leaving it to them to decide what, in their opinion, 
was proved. In the concluding sentence the Judge said, — "You have seen the witnesses and 
I have no doubt that you will return a just verdict". Held, that there was misdirection, the 
concluding words notwithstanding.*® The Judicial Commissioner commenced his charge 
to the Jury by telling them that “there is no doubt”, etc. The High Court observed, — “I 
have no hesitation in saying that every one of the facts which the Judicial Commissioner says 
"there is no doubt” about were solely within the province of the Jury to decide upon. They 
lay at the foundation of the charge which was made against the prisoner **•»[{ was 
for the Jury and not for the Judge to decide upon these mattars ; and, in my opinion, the 
Judge erred grievously when he took them out of the hands of the Jury and told them they 
were ascertained facts.®’ In a trial under S. 366 1. P. C. the Judge charged the Jury in the 
following words : “The charge was that the girl was kidnapped in order that she might be 
forced or seduced to illicit intercouse. As to this it is sufficient to say that no other inference 
is possible under the circumstances. When a man carries off a young girl at night from her 
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father's place the presumption is that he did so with intent indicated above. It would be open 
to him, if he had admitted the kidnapping, to prove that he had some other object, but no other 
object is apparent on the face of the record". Held, that this amounted to a misdirection of 
the Jury. The question of intent was a pure of question of fact, but the way is which it had 
been put to the Jury left them no option but to adopt the view taken by the Judge.* “ 
It is right and proper that a Judge should, at the conclusion of the trial, whether 
or not such trial is held before a Jury, make up his mind as to whether the prosecution has 
or has not proved its case to the hilt. It is also permissible for a Judge and indeed 
(especially in India) it is often necessary for a Judge to express his opinion extremely 
clearly to the Jury. It is also permissible, though not always or indeed often advisable, to 
admonish the Jury as to their duty. But it is unfair to the Jury if the Judge says to them, — "1 
am thoroughly convinced of the guilt of the accused. Return a just verdict. If you do not, 
both you and I will be disgraced for ever".*® To state that the evidence of the eye-witnesses 
is singularly free from anything like serious discrepancies is hardly the correct way of putting 
the matter before the Jury ; the Judge can only say that it is his opinion ; he should inform 
the Jury that it is for them to decide for themselves what importance they will attach to 
that evidence.* 

But where the Judge told the Jury that the prisoners who were the only other adult males 
residing in the village were the only other persons on whom suspicion could fall : Held, that 
this was only the Judge’s opinion, but it was only a natural suggestion to make to the Jury 
and it was one upon the Jury could exercise their own judgment.** When the Judge tells 
the Jury that the prosecution story is corroborated or supported by certain prosecution 
witnesses, he is only reminding the Jury of the facts that are recorded in the case and 
he does not mean that these witnesses should necessarily be believed ; hence there is no 
misdirection-* * 

3. What sort of Summing up is helpful to the Jury. — 

In his summing up the Judge must make a clear distinction between pure law and the 
expression of his opinion upon any question of fact, or upon any question of mixed law 
and fact relevant to the proceeding which he is specially empowered to state to them, if 
he thinks proper .* ’ To comply with the provision of the law the Judge in his charge to 
the Jury must laydown the law by which the Jury are to be guided and sum up the evidence.** 
In a case under the Code of 1861, where a prisoner was tried for participation in a crime 
with other prisoners who had been already tried and punished before the same Sessions 

Judge, the Judge did not give a new charge to the Jury trying the case but only read over 
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to them his charge to the former Jury. This procedure was condemned, but no fresh trial 
was ordered as the sentence of the prisoner had already expired.** On questions of law 
the directions of the Judge must be decisive. In a case where a prisoner was charged, 1st. 
with abetting of culpable homicide not amounting to murder ; and 2nd. of voluntarily 
causing grievous hurt ; and the Judge directed the Jury that if they believed the evidence 
they should find the prisoner guilty of one or other of the offences ; Hobhouse, J. said— "Upon 
the evidence 1 could have wished that the Judge had summed up more decisively.** The 
Judge must point out the important evidence in the case, emphasize the points for and against 
the accused, point out the discrepancies and even express his own opinion, provided he cau- 
tions the Jury that they are not bound by it and they alone are the Judges of facts ; if 
there is no legal evidence, he is bound to say so to the Jury and ask them to acquit the 
accused.*^ To charge the Jury at very great length may itself be an obstacle to them 
in arriving at a correct decision ; the Jury are lay men and to enable them to arrive at a 
correct decision it is necessary that the essentials should be clearly brought out and not 
overwhelmed or obscured by a mass of detail.*^ The Judge should follow some system 
or sequence. He may adopt any sequence, though a chronological order is preferable ; 
he should not go forward with a story, then break off and then retrace his steps, as 
such a charge is difficult to understand for a Jury. ** Where the charge to the Juiy 
was little more than a rambling statement of the evidence as it came from the mouths of the 
several witnesses who were called and no attempt was made to sift the relevant and important 
matters from the irrelevant and unimportant facts, held that the charge was defective and 
the trial was vitiated on that account.*'* It is not sufficient for the Judge simply to point out 
this piece of evidence and that, this presumption and that, this bit of law and that. It is 
his duty to help and guide the Jury to a proper conclusion. It is his duty to direct the 
attention of the Jury to the essential facts. It is his duty to point out to them the weight 
to be attached to the evidence and to impress upon them that if there is any doubt in their 
minds they must give the benefit of the doubt to the accused, it is not enough that the 
Judge has said something on each of these matters somewhere in the charge. It is the 
manner of saying it, the arrangement and the structure of his charge which will make it 
either of value or valueless to the Jury.*® It is essential to take the greatest possible care to 
avoid mistakes being made .“® An accused cannot be said to have had a fair trial if the 
Judge in his direction to the Jury was not only adverse to him, but also omitted to obtain the 
decision of the Jury on a material point and his charge also contained a mis-statement of facts 
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prejudicial to the accused.*^ Even though the charge may techincally comply with the 
requirement of the law contained in S. 297 of the Code, yet if the explanation of the law 
is drastically msagre and the summing up of the evidence is the barest possible skeleton 
of the evidence on the record, and important points which should have been brought to the 
notice of the Jury were not so brought ; held that a retrial should be ordered.* * 

It is absolutely his duty to give a narrative and history of the case,** and to place the 
facts and evidence in a clear manner before the Jury so as to enable them to grasp the details 
and come to a right decision. ' * * The charge should set forth the evidence for the prosecu' 
tion and for the defence and the points which arise for consideration in a manner calculated 
to help the Jury. ‘ ® * It is not enough to read out the evidence in extonso ; it is incumbent 
on the Judge to analyse it and place it succinctly before the Jury.‘®* The Judge should 
give substantial help and guidance to the Jury by properly marshalling the facts, setting out 
the evidence and expressing his own opinion about the estimate of that evidence, but he 
should always be careful to tell the Jury that the decision on questions of fact is within 
their province and that decision is to be arrived at by them untrammelled by the opinion 
expressed by the Judge as to the credibility or otherwise of a particular piece of evidence.^®* 
The proper mode for the Judge to adopt is to present to the Jury as clearly and impartially 
as he can a summary of the evidence and the considerations and inferences to be drawn 
from the evidence as they bear on the negative and affirmative sides of each of the issues. 
It is imposible, of course, for any Judge to draw the attention of the Jury to every fact which 
has been deposed to, but he can, without difficulty, give them a summary of the leading 
points of the evidence, and the considerations and inferences to be drawn from it on the 
one side and on the other.* The Judge need not, in every particular and in every detail, 
address himself to every suggestion put forward by the defence. His duty is fairly and 
candidly to point out the main and salient features of the case from the point of view of the 
prosecution and of the defence respectively.*®® Where a summing up points to the 
Jury the principal features of the evidence as regards the case for the Crown and the 
defence of the prisoner it complies with the requirements of the Code ; mere omission to 
mention some statements in the evidence or some circumstances connected with the evidence 
which might presumably have weight with the Jury is not misdirection sufficient to vitiate a 
verdict. * ® ® It is necessary to sift and weigh and value the evidence ; though the final weigh' 
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meht is for the Jury the Judge ought to see that all essential facts go into the scales of justice 
and on the proper side of the balance ; further, facts must be marshalled by the Judge under 
separate heads and in distinct compartments as they affect each separate incident in the story, 
and the law should be stated in short and simple form.^®^ The Judge is required to sum 
up the evidence on both sides, and in doing this it is his duty to state to the Jury what are 
the principal points in the evidence and how they bear for and against the prisoner.'®* 
Where the Judge, owing to strong bias, omitted to charge the Jury properly and there was 
no connected narrative in the charge nor any sufficient attempt to marshal and sift the evidence 
against each of the accused or to direct the Jury about its relevance or value or what offences 
it disclosed : AeW, that the trial was viciated.'®* It is not expected, because it is impossible, 
that the Judge should refer to every fact in his charge to the Jury.' ' ® But where it appeared 
that in his charge to the Jury the Judge, on certain salient points, put the prosecution case too 
strongly and failed to put the defence case as strongly as it should have been, held that the 
charge was defective and that the conviction should be set aside.'" It was said of a 
charge, — "Every point is taken against the prisoner and many points in his favor are omitted. 
It is true that some points in his favor are alluded to by the Judge, but he alludes to them for 
the purpose of immediately neutralizing their effect by placing his own views on them before 
the Jury. One of the points in favor of the accused, and that is a material point, is very 
curiously alluded to in the charge • • * is not placed as prominently as it should have been 
before the Jury." ^ A charge which does not put the various matters for the Jury fairly 
but leaves broad hints that the case for the defence on certain matters requires little con- 
sideration is defective. " * The aim of a Jury trial is not a psychological examination of the 
mentalities of the jurymen ; it is concerned with the definite proof of a distinct offence ; and 
the use of language tending to divert the attention of the Jury from the main issue to a 
subsidiary point should be deprecated.'" S. 297 Cr. P. C. does not mean that a Judge 
should give merely a summary of the evidence ; he must marshal the evidence so as to 
bring out the lights and the shades and the probabilities and the improbabilities, so as to 
give proper assistance to the Jury who are required to decide which view of the facts 
is true."® It is the duty of the Judge to analyse, to sift and to weigh the evidence, 
to marshal the facts properly, to discover and arrange in some sort of order before the 
Jury the facts w,hich are really material and upon which they should concentrate their 
attention. In dealing with each individual prisoner he must take the evidence against each 
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one, summarize it and point out clearly to the Jury how each prisoner is affected by the 
evidence which has been given. He must point out the kind of weight which ought, to be 
given to this, that or the other set of facts, in order to show to the Jury some light and 
shade in the submission of facts to them. The duty of a Judge in these respects is all the more 
important in a lengthy trial; a mere resume of the evidence is not sufficient.*^® A charge 
to the Jury ought to be delivered extemporaneously immediately after the final speeches of the 
lawyers engaged in the trial or of the evidence in the absence of such speeches. Obviously, 
it ought not to be written out beforehand in extenso and equally obviously it is not humanly 
possible, except perhaps in isolated and very exceptional cases, to write it out afterwards in 
extenso from memory. A direction about reasonable doubt should appear at the end of the 
charge or in its appropriate place in the body of the charge ; to conclude this head with an 
academic disquisition on the subject of proof is not only useless and a waste of time, but 
will certainly have the effect of filling the minds of the Jury with confusion. To hang a 
lot of witnesses’ numbers round the neck of each accused without any discussion of the 
evidence given by the witnesses is not the way in which to carry out the instructions of the 
High Court that the case of each accused must be dealt with separately. ** * To take the 
witnesses one by one in the order of their examination and to place their disconnected states 
ments before the Jury is not in genera! very helpful ; more assistance will be derived by the 
Jury from a careful collation of the evidence as it bears upon the several allegations of the 
respective parties.*** The charge should shortly state the salient points in the case and 
should not be delivered in such a way as to have the effect of confusing the Jury as to the way 
in which the law should be applied to the case.**® The Judge should be careful to see that 
he does not usurp the functions of an advocate and his charge should be dispassionate and 
impartial ; This criticism was made against a charge in which the Judge said, — "There is no 
doubt about the complicity of T (the accused) in the matter;” "as to T's presence at the occurrence 
there cannot possibly be any doubt” ; "his refusal to disclose the names of the offenders shows 
that he was not an honest or disinterested person wholly unconnected with the affair”; "the 
fact that A was returning from the hmd at dusk would not in the least detract from the 
truth of the prosecution story as to his participation in the crime” etc. etc.*®® A charge 
to the Jury which is entirely one-sided and calculated to suggest to the Jury that there is 
practically no doubt as to the main facts and that there is no use considering the matter from 
any point of view other than that presented by the prosecution offends against the most 
elementary rules to be observed in cases of summing up of the evidence to the Jury.*®* A 
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charge whidh takes form of a o&nsderMl argumait tending in favour of the prosecution 
radier than an impatlial summing up of the evidence to the Jury is entirely illegal.*®* When 
the directions as tO the probabilities have the effect of putting the probabilities in favour of the 
prosecution too sp’ongly before the Jury and upon a mere assumption of facts which die 
Jury are riot aidtcd to find for themselves, it amounts to misdirection which vitiates the 
trial.*** The charge should include the usual warning as to the duty of the Jury to the 
prosecution on the one hand and to the prisoner on the other. The High Court observed 
in a case*** : — "We have no desire in this conneaion to lay down any precise rule as to the 
form' a charge should lake. The form and contents of the charge will vary, of course, with 
the circumstances of each particular case, with the nature of the evidence the Judge has to deal 
with and the mode in which the case for the prosecution and the case for the defence are 
conducted. Generally spealdng, however, it is usual to begin a charge by setting out the offence 
or Offences widi which the prisoner is charged with having committed and explaining the law 
relating to those offences. Then the case for the prosecution and the case for the defence 
may be referred to and such comments made on the evidence adduced on either side as the 
Sessions Judge may think it desirable or useful to the Jury to make.” The summing up 
contemplated by the law is a fairly full and distinct statement of the evidence with such 
advice as to the legal bearing of that evidence and the weight which properly attaches 
to the several parts of it, as sound judicial discretion would suggest. The Judge 
must formulate and specify simple issues for the consideration of the Jury and collate 
the evidence pro and con bearing upon the issues in order to assist the Jury to arrive at a 
correct decision thereon. Merely summarizing the evidence, examination'in'chief, cross- 
examination and re-examination of the different witnesses who have deposed at the trial and 
putting before the Jury all that has been said by the witnesses or by the lawyers appearing 
on two sides and huddling together important facts as well as trivial points without any attempt 
at discrimination, instead of aiding the Jury, only confuses them and does not comply with the 
object which the law has in view.**® 

In discharging his duties of fairly and candidly pointing out the main and salient features 
of the case from the point of view of the prosecution and of the defence respectively, the 
Judge is entitled to take into consideration the speeches made upon both sides, by the Crown 
and the prisoner's Counsel, in considering his presentation of the evidence to the Jury.* * ® In 
England it has been held that the Judge need not go through the evidence in the summing 
up, especially where Counsel has dealt with it and the case is plain. * * * A Sessions Judge 
in summing up is entitled to have regard to the elaboration and skill with which the rival 
contentions have been placed before the Jury by the advocates on both sides ; but he should 
not, in doing so, omit pointedly to call the attention of the Jury to matters of prime importance. 
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especially if they favour the accused, merely because they have been <llseuSsed by the 
advocates*** Where rival contentions have been put before the Jury with elaboration 
and skill by the advocates on both sides, the Judge rhay shorten his summing up, but he cannot 
orhit reference to matters of prime importance especially if they favor the accused, rnerely 
because they have been discussed by the advocates.*** While in such cases he need not 
make his charge so elaborate, still in a case in which the accused is urirepresented, it is 
particularly necessary that the Judge iii his charge should bring to their notice the arguments 
which would have been used if he had been represented by a pleader.* ** The observations 
which a Judge should make to a Jury upon the facts must be determined by circumstances 
which must vary according to the intelligence of the Jury, also according as the 
case has or has not been fully discussed by Counsel, etc. ; the summing up should be 
looked at as a whole. * * * Mere reference to the arguments of the pleaders is insufficient ; 
and the more essential items of discrepancies and contradictions and the important arguments 
(in that case such arguments for the defence had not been sufficiently referred to) 
should be referred to.*** The ability of Counsel for the defence does not relieve the Judge 
of his task, which the law imposes on him, of fairly and fully charging the Jury ; at the same 
time it is reasonable that the Judge should take into account the elaboration and skill of the 
■Counsel.*** The fact that the defence Counsel addressed the Jury for a long time would 
not excuse the Judge from referring to matters of prime importance in his charge to the 
Jury, in as much as the Jury should learn from him what are the important points to which 
their attention should be directed.**'* The Sessions Judge commenced his summing up 
saying, — "As the trial had protracted over 4 days and as they had heard very long arguments 
on both sides he would not go into the details of the evidence.” And the summing up was 
meagre and only a part of the evidence was referred ta. The High Court observed "But 
we think the reasons given should have induced him to lay before the Jury clearly, though 
concisely, the evidence as affecting each of the accused severally •; not only what told against 
them but any that might be in their favour. * * ® 

The Judge in addressing the Jury should endeavour to speak in a simple and direct 
manner ; the charge to the Jury should not be involved and the language used should not be 
extravagant, so that the Jury may not experience any difficulty in appreciating its true intention 
and meaning. *** It is far better to use the plainest and simplest language, and if he does 
express his own opinion on the facts he should do it in such a way as to make it quite clear 
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to the jurors that he is not in any way seeking to usurp their functions or to interfere in matters 
the decision of which is exclusively within the competency of the Jury itself. He should 
avoid, as far as may be, the use of expressions which assume the guilt of the accused 
and must not indulge in strong or colloquial expressions.^** Where a charge is 
delivered in words which the Jury might misinterpret and thereby be induced to come to the 
conclusion that there was no more to be said about the matter, it amounts to a misdirection. ^ * * 
Where a summing up is calculated to’leave a misleading impression^*® or to confuse,** * the 
verdict cannot be sustained. Where a Judge in his charge to the Jury attacked in veiled language 
with double meaning the character of the complainant so as to disparage him, and there was 
no connected narrative in his charge nor any sufficient attempt to marshal and sift the 
evidence against each accused nor to direct the Jury about its relevance and value or what 
offence was disclosed ; held, that there was misdirection. * * * 

The Judge is not bound to suggest to the Jury that they can acquit unless the facts 
so require it.*** It cannot be said as a matter of law that the Judge must always tell the 
Jury that it is open to them to find a lesser offence ; * * ‘ he should not direct them to find a 
lesser offence as that would be taking the case away from the Jury.*** 

Counsel ought to correct obvious mistakes in the summing up.'*® Interruption to 
summing up is not permitted except to correct a clear mis-statement. * * * Counsel ought to 
remain present during the Judge's summing up. Judge Parry, in commenting on the May- 
brick Case has observed :*** “It has always seemed to me a pity that on the first day of the 
summing up Sir Charles Russel (Prisoner’s Counsel) was absent the whole day, engaged in the 
Civil Court in an important Railway Case. It may be said that he could have done nothing 
to help his client, but it offends my sense of the theatre that an advocate should leave the 
stage when his presence, though he has merely a listening part, must have such a strong effect 
on the human audience in the Jury box”. It is the duty of the Judge to assist the Jury so 
long as the Jury are deliberating on the verdict.*** Counsel for the prosecution should 
not be allowed to appeal to religious or racial prejudices.**® Counsel defending in a capital 
case should be restrained from referring to the probable consequences of a verdict of guilty.*®* 
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Ackiress by Counsel after summing up is hot permitted. Holt C. J. olMerved;~* * k is 
contrary to the course of all proceedings in such ca s e s to have anydwr® said to die Jury after 
die Court has summed up the evidence. • • It is not the course to reply upon die Court . bt 
that the prisoner who was undefended was allowed as a favor to address die Court and 
not the Jury at this stage. 

As regau'ds the summing up of the evidence the matter will now be dealt with under 
the following topics. The division in by no means intended to be logical or scientific from any 
point of view ; besides, the subject has already been dealt with in some of its aspects under 
the previous headings, — ‘Whether the Judge should express his own opinion on questions of 
fact to the Jury,' and ' What sort of sum mfng up is helpful to the J wry' The topics are : 

4. How the evidence is to be dealt with, — Generally. 

5. Directions as regards discrepancies. 

6. Directions as to quantum of proof. 

7. Directions on circumstantial evidence. 

8. Directions on questions of identification of the accused. 

9. Directions in cases where there are several accused persons. 

4. How the evidence is to be dealt with,— Generally. 

In looking at what is said to a Jury one should remember that Judges are not required 
to lay down abstract doctrines to juries, but to give directions how to deal with evktence in 
the individual ease. A resume of the evidence is not sufficient ; the evidence should be 
collated in such a way as to enable the Jury to weigh the evidence inteIBgenth' 
estimate the value of each part of it hi reference to die rest. Where there is conflicting 
evidence on any material point the special attention of the Jury diould be called to it bi order 
that they may consider which view of the facts is the true one.* ® ® 

A summing up in which the Judge treats the evidence as a series of unconnected facts 
without pointing out to the Jury the mutual relation, the sequence, the coherence of the 
several facts which constitute the part of that which makes up the proof, is not sufficient, 
even though he properly directed the atterttion of the Jury on the poirtts on which they 
ought to be satined before they could find the charge proved against the accused. To 
take the witnesses one by one in the order of their examination, to place their disconnected 
statements before the Jury is not in general very helpful ; more assistance will be derived 
by the Jury from a careful collation of the evidence as it bears on the several allegations of 
the respective parties.*®* Merely reading out the evidence is not sufficient, and k is tn- 
cumbent on the Judge to analyze it and present to the Jury the points in favor of the 
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accused.^®* Failure to direct the attention of the Ji»y to die salient potrMs in the evidence 
on bod) sides amounts to misdirecdon. The Judge must sum up the case inteliigertfb' and it is 
his duty to point out any Bagrant contradiction which has been suggested. No duty is cast upon 
him of recapitulating the arguments, but he must reimid the Jury of the main lines of attack 
and. defence adpoted by Counsel.*®^ The Judge must draw the attention of the Jury 
sufficient^ to the defence raised, and sift and analyze the evidence with proper direction 
upon the value or the weight which ought to be or might be attached to it. It will not do 
if he simply details the evidence chronologically.^®* The Judge must soup the witnesses 
in such a way as to direct the attention of the Jury to the evidence withoit confusing their 
rninds.^®* He should collect all the evidence on the several allegations of the respective 
parties and not merely read the evidence of each of the witness in the order of their 
examinatioa ^*® One of the earliest instructions issued to Judges by the Calcutta High 
Court was : — "Your charges should clearly and distinctly point out to the Jury what part of 
the evidence of any witness, if credited by diem, bears on the guilt of the accused, thus 
enabling them to view as a connected whole, what, in the absence of a good summing up. 
may seem to them only an unconnected series of statements." * ® ^ Every particle of the 
evidence should be carefully scrutinized and compared or contrasted and substantial help 
and guidance should be given to the Jury to avoid any possibility of miscarriage of iustice ; 
the perfect Code is but a dull and lifeless treatise, without the enlivening and enlightening 
spirit with which it must be quickened by those human agents whose duty it is to practise 
and expound it.^®^ It is necessary for die Judge to sift and weigh and value the evidence ; 
though the final weighment is for the Jury, the Judge ought to see that all essential facts 
go into the scales of justice and on the proper side of the balance : further, facts roust be 
marshalled by the Judge under separate heads and distinct compartments as they affect each 
separate incident in the story ; and the law should be stated in a short and ample form.*®* 
Where the Judge, in commenting upon certain evidence, does not tell the Jury how far it 
could apply to the facts of the case, it amounts to misdarection.* ** The Judge, in his 
charge, discussed the evidence generally, describing it as very poor evidence which, standing 
alone, amounted to nothing : held, that the charge was defective and that he ought to have 
summed up the evidence to the Jury, calling their attention to the material parts of it and 
leaving them to form their own opinion on it, instead of treating it gerierally.**® In an 
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early decision^ ^ ® the charge to the Jury in a case under Ss 467 and 114 L P. C., was 
criticized in these words ; — 'The above details are, however, not to be gathered from the 
Judge's charge, which we regret to say is altogether inadequate to the ends of justice in a 
case which presents several complications and difficulties. We have been compelled to 
collect the facts from the evidence and we are quite certain that the Jury have not had that 
evidence' analyzed and presented to them in proper shape, or in one calculated to make them 
feel how each detail or statement of fact bears upon the guilt or innocence of the accused. 
The Judge says in the commencement of his charge, — The case has already occupied so 
much of your time ( two entire days ) and the evidence has been so fully commented on 
by Vakils for both sides that I shall only trouble you with some very brief remarks.' The 
above charge might possibly meet the requirements of a very simple case which turned on 
a mere question of identity or on the evidence as to one specific or distinct act, but it is wholly 
unsuited to the necessities of an important and diflficult case in which moreover it is quite 
clear that there has been a good deal of party feeling and local excitement. The Judge's 
charge, we regret to say, evidences great ignorance of what a Judge's charge should be, how 
facts should be analyzed and arranged for the consideration of jurymen, and how the 
Jury ought to be told what inference they may fairly draw from facts if they credit the same." 
In a case of arsenic poisoning, the Judge omitted in his charge to the Jury to refer to some 
statements of one of the two boys (to whom the poison was given) before the Committing 
Magistrate and before the Sessions Judge and did not warn the Jury that before drawing 
inferences against the accused they must first be satisfied that he knew of the presence of 
arsenic in the sugar and that the evidence negatived the possibility of accident or mistake and 
that before using the chemical examiner's report they must be satisfied on the evidence that 
the substances examined were in fact what they were said to be, and, in discussing the question 
of accused's absence from his village, did not warn the Jury that even if they believed 
that he absconded, absconding is not necessarily or invariably incompatible with inno-' 
cence. that the charge to the Jury was vitiated by misdirection. The Judge had 

summed up the evidence in this way : — "There are witnesses for the prosecution who 
positively affirm that the accused himself brought the articles charged for and caused the 
false bills to be prepared, and there are others who declare as positively that the 
blacksmith brought the articles and dictated the price to the writer of the bill. It will be 
for you, therefore, to decide which side speaks the truth, it being merely my duty 
to tell you that I do not see any reason for Z to make a false accusation against the 
accused and support it by false evidence. If you believe his statement and that of 
S, N and others whom he mentions, your duty will be to find the accused guilty; but 
if you are not thoroughly persuaded of his guilt you must acquit him." The High Court 
observed ^®®; — ‘‘I need not say that this is no summing up at all. It gives no aid to 
the Jury either in the way of an arrangement of facts which are spoken to by the witnesses 
or by directing their attention to the points of law which it was necessary for them to 
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bear Jn mind in order to judge between the prisoner and the Crown upon the issue 
which was before them, and* as I have already said, it states that the man whose testimony 
was imperatively deserving of the most careful scrutiny and consideration on account of 
the suspicious part that the witness admitted that he took . in the. transaction was? such as 
the jurors might implicitly depend upon." Where in a case of dacoity a witness is examined 
on behalf of the prosecution with regard to whom the case for the prosecution is that 
he was probably himself concerned in the dacoity, the Jury must be directed to consider 
the evidence of the witness with the greatest scrutiny.^®® Omission to draw the attention 
of the Jury to matters affecting, the trustworthiness of witnesses is misdirection.^^*' if 
the Judge omits to call the attention of the Jury to the fact of the original witnesses having 
been abandoned by the prosecution* of two of them having given evidence for the 
defence and of the witnesses examined in Court by the prosecution being entirely new 
witnesses* it is a misdirection.^’^ A Judge's omission to draw the attention of the Jury 
to the failure to put in an inquest report when that was material for the case and his 
omission to mention the existence of enmity between the accused and the prosecution 
witnesses, when there is clear evidence to support it* are misdirections which vitiate the 
conviction.^ Where a Judge omitted to tell the Jury that an alleged eye-wifcness to a 
forged bond had, on first seeing the bond, said that it was his signature and said that he 
had signed on trust, and in cross-examination denied the signature as his, and the Judge 
omitted' to draw the attention of the Jury to the first statement and, on the other hand, 
told the Jury that the witness had denied his signature ; it was held that it was a serious 
misdirection sufficient to vitiate the verdict. In the same case, two witnesses whose names 
appeared as having been signed for them denied having authorized anybody to sign 
their names and that in fact they were witnesses ; it was said that the Judge should have 
told the Jury that although they must take that fact into consideration it did not necessarily 
follow that the appellant had anything to do with the attaching of the signatures. ^ Where 
the Assistant Surgeon who had examined the accused persons said that the injuries on thern 
might have heen selfunflicted and the Civil Surgeon also expressed the same opinion* and 
the Sessions Judge represented that in the opinion of the Assistant Surgeon the injuries were 
self-inflicted and also told the Jury that in the Civil Surgeon's opinion the \NOun6s could be 
self-inflicted, but also said that this was an opinion which militated against the evidence 
for the defence : held that it was a misrepresentation of the evidence and so a misdirection.^ 
The omission to call the attention of the Jury to the fact that 4 out of the 7 accused persons 
had not been mentioned by the prosecutor until 18 days had passed over was held to be a 
vital -misdirection.^^® Where the Judge failed to point out to the Jury the effect of their 
finding that the document alleged to have been forged was not created when the prosecu- 
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tion altesed k had been created, charge was held to be defective and it was also 
hdd #iat die verdict could not be sup^rted.”* Where the medical evidence showed 
diat die wound in the nedc of the deceased was ditected downwards and inwards from 
the left to the right side of die neck and it was proved that the accused was very much 
shotto’ than the deceased ; hdd. that the Judge should have drawn the attention the 
Jury to that fact and asked them to determine whether it was possible for the accused to 
have raised his hands to a suffident height to strike downwards at the decMised's neck.* ’ * 
Lacuna in the proseaition case should be brought to the notice of the Jury ; where the 
Judge omitted to draw the attention of the Jury to the fact that the prosecution had 
not Trade out where the poison had been obtained (in a case of arsenic poisoning), it was 
hdd that the omission amounted to a misdirecboi.* * ® 

k is not incumbent on a Judge to read the whole of the depositions of the witnesses to the 
Jury.*** It is his duty to put before the Jury the weak as well as the strong points of the 
prosecution case, and the verdict of the Jury is liable to be set aside where the Judge omits to put 
to the Jury the many defects in the prosecution case or fails to put them adequately.**® k is 
not the business of a Judg^ charging the Jury to assume the part of the Counsd ; his duty 
is to place the evidence before the Jury as he finds it ; and although the inference left to be 
drawn about a paiticular piece of evidence is that it would the unsafe to accept the evidence, 
it is c^ien to the Jury to bdieve that evidaice and accept it if they choose to do so.* * * k is 
enough if the Judge has emi^asized all the important and essential features of the case and 
has drawn the attention of the Jury to the important evidence and has not overlooked any 
piece of evidence which would have weighed heavily against the prosecution.**® He has 
no duty to discuss in detail each and every item of the evidence ; any such discussion leads to 
a great risk of the Judge's placing his own view of the facts too positively.* * * But in a case 
of importance, such as murder, where powerful arguments have been advanced and urged 
upon the attention of the Jury in favor of oppositive wews of the question, it is of utmost 
importance that the summing up of the Judge should be accurate, that it is his duty to have 
directed the Jury as to the legal weight which ought to be attached to the evidence as well 
as to correctly state what it was. * * * If the necessary points in the case are more or less dealt 
with in the Judge's charge, the mere fact that some of them were not amplifi«l, as they 
might have been, docs not amount to misdirection.** * The Judge is not bound to do more 
than lay carefully and plainly before the Jury the evidence as recorded by him noting discrep' 
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ancies and inconsistencies and pointing out generally the way in which it is favourable or 
unfavourable to the accused.^*® There is nothing that makes it incumbent upon any Judge 
to read the whole of the depositions to the Jury ; it is enough that references had been made 
to them so as to sufficiently draw their attention to them. On the other hand, it is not enough 
merely to read out the evidence in exf enso ; it is incumbent on the Judge to analyse the evidence 
and place the case succinctly before the Jury.^® ^ In an old case, however, it was laid down 
that in capital cases and in all cases of a serious nature the Judge ought to read over the 
evidence, in extenso to the Jury, of the principal witnesses, if not of all the witnesses ; but if 
Counsel has referred to the points in his address which are in favour of the prisoner and 
there has been no prejudice to the prisoner or failure of justice, the omission is immaterial.* 

It is only necessary to direct the attention of the Jury to the important and salient points in the 
case ; moreover, if a prisoner is defended in the trial it may be taken that points in favour 
of the prisoner which were not alluded to in the Judge's summing up were made much of by 
the prisoner's Counsel and so it is not to be assumed that such points were absent from 
the minds of the Jury.* ® ® Weakness of the evidence and possibility of the deed having been 
committed by other parties should be pointed out : but omission to do so, not being positive 
misdirection, is not always a good ground for setting aside a verdict.* When the main points 
in the evidence have been placed before the Jury the fact that one or two minor details have 
not been placed before them will not amount to misdirection.*^* Where a certain matter which 
might have been brought in along with others bearing on the same point was not brought to the 
notice of the Jury, such omission cannot be relied upon as a misdirection sufficient to vitiate 
the trial 192. When a summing up points out to the Jury the principal feature of the evidence 
as regards both the case for the Crown and the defence of the prisoner, it complies with the 
requisitions of the Code ; and if any certain matters are omitted the case is not one of positive 
misdirection. In such a case Phear. J. observed, — *®^ 

"Doubtless it may be said with truth that the Judge omits to mention some statements in 
the evidence, some circumstances connected with the witnesses which might presumably have 
weight with the Jury. But we do not think that these omissions are such as to constitute an 
error of proceeding or to vitiate the trial. Unless the Judge in summing up is intended by law 
to repeat to the Jury verbatim, the evidence of ail the witnesses, obviously there must be some 
omission of the kind, which 1 have mentioned, in the Judge's charge to the Jury. We think 
that the Judge is not called upon by the Criminal Procedure Code to repeat to the Jury every 
word of every witness. He must use an intelligent discretion as to how he ought to put the 
substance of the evidence before the Jury ; and we think that this Court, on appeal, ought not 
to interfere with the result of the trial below unless it sees that the Judge has manifestly put 
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the evidence before the Jury in such a way as likely to mislead them. We must assume that 
the Jury arc themselves able to appreciate the value and force oif the evidence which has been 
produced before them at the trial, and of which the law intends them to be the sole judges 
as regards the facts. And we think we ought not to hold that the omission on the part of the 
Judge to recall to their minds every portion of that which they must be assumed to have heard 
necessarily vitiates the whole trial”. 

The advice to the Jury to ignore the evidence of certain witnesses for the prosecution is not 
a proper direction ; his duty is to place the entire evidence for and against the accused before 
the Jury and leave the ultimate decision of questions of fact to them.* ** It is the duty of the 
Judge to place the evidence before the Jury as he finds it. * * ® An Assistant Sessions Judge 
in his charge said that there was a mass of evidence for the prosecution and another mass for 
the defence and then told them,— "It may literally be said that the Jury may neglect il all”. 
The High Court observed, — "This, we think, is certainly a misdirection to the Jury. It is not 
the duty of the Judge to say that they may neglect any portion of the evidence. That is 
clearly against the provision of the law which says that the Jury are to give their verdict upon 
the whole of the evidence recorded.”**® In the same case*** the High Court also said, — "All 
that he (i.e., the Judge could properly state was how the evidence stood, whether in his opinion 
it was credible, pointing out at the same time the points which specially told in favor of the 
defence. Instead of that his direction practically amounts to a direction that the Jury are bound 
to reject most of the evidence. The Judge then goes on to say that the Jury can weigh 
the evidence, but that their attention should be concentrated upon the documents put in, 
upon which, he says, all turns and which, he says, are sufficient to decide the case. This 
again amounts to asking the Jury to decide the case upon a portion of the evidence and 
reject the rest ; and not to apply their minds to it as a whole”. 

It is not for the Judge to start new theories not suggested at the bar and to put them before 
the Jury.*** The duty of a Judge in charging a Jury is to present the facts in their natural 
aspect and not to suggest far-fetched explanations of points that tell in favor of or against 
either party ; such suggestions may properly be urged by the pleaders, and the Jury will then 
give them their due weight ; whereas if put forward by the Judge, a value will be attached 
to them to which they are not intrinsically entitled.**® The Judge has no right to make 
suggestions of a kind (i.e., hints of bribe to the Police) which are without any foundation 
upon the record ; nor can the evidence which goes in favor of the accused be discounted 
merely on the arguments of the Public Prosecutor which are not based upon any evidence 
on the record.**® A charge in which the Judge places matters not borne out by the record 
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before the Jury, finds facts for himself, and puts contested matters before the Jury in a 
mannCT prejudicial to the accused, will amount to defective summing up.®®* Statements 
in a charge to the Jury, when not borne out by the record, vitiates the charge.®®® 
In placing a suggestion made by the Crown Prosecutor without any evidence to 
support it, the Judge ought to point out to the Jury that there is no evidence to support the 
suggestion.®®® 

The Jury cannot be required to make the presumption against an accused person that 
particular statements of a particular witness are true ; still less can they be required to make 
such a presumption as regards the prosecution witnesses as a body or the prosecution evidence 
as a whole. The Jury should be told that it is their duty to consider carefully and to say 
whether they are convinced by the prosecution evidence and that, if they are not convinced, 
there is no law which obliges them to convict. It is a serious error to tell a Jury in any form 
of words, that the law in a criminal case requires them pn’wa /actV to accept the particular 
statements of a witness and that it is only when the defence has shown good reasons to reject 
his statements that the Jury have any option in the matter.®®* The Judge may warn the 
Jury against rejecting the testimony of witnesses for no reason whatever, but the less that is 
heard of legal presumption in favour of veracity the better. While weighing the evidence 
of a witness, the Judge said : "You will remember that there is a presumption of law that a 
witness who comes to Court and deposes on oath should be believed until there is good 
reason to disbelieve him" : H(4d, that there was a misdirection, though that was not sufficient 

for ordering a retrial.®®® The Judge said; — "As there is a presumption of innocence in 
favour of the accused, so there is a presumption of truthfulness in favour of the witnesses. 
The presumption is rebutted if it is shown that the witness had told an untruth. But that 
would not justify you in rejecting his evidence in toto. You have to carefully scrutinise his 
evidence and should accept it only to the extent to which it is supported by the evidence of 
other trustworthy witnesses and circumstances and probabilities." Held, that the charge is 
objectionable.®®® There is no rule of law that if a Jury thinks that a witness has been 
discredited on one point, they may not give credit to him on another ; the rule of law is that 
it is for the Jury to say whether they will or will not believe any particular piece of 
evidence.®®* But when the evidence at a trial is in part disbelieved, as to which part it is 
thought that the witnesses have committed perjury, it is unsafe to accept the evidence of those 
witnesses in other parts and to convict the prisoner there-under. If this principle is not 
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explained to the Jury there is a possibility of a miscarriage of justice ; but if such caution is 
given and the Jury convicts notwithstanding it, the High Court cannot interfere even though 
in its view there has been a miscarriage of justice on such ground.^®* In India, as conditions 
prevail at present, it is impossible to act up to the principle that the evidence of a perjured 
witness is of no value whatever and that it amounts to nothing and neither could be multiplied 
nor corroborated. The principle, if carried to its logical end, would bring the administration 
of justice in this country to a stand still ; for although it is seldom that the witness admits 
having perjured himself, it cannot be said of more than five or ten per cent of the witnesses 
that are daily examined in Courts that they have spoken nothing but the truth ; and unless 
Courts are allowed to use their judgments in sifting truth from falsehood, it will be impossible 
for them to administer justice.^®* 

Where a Sessions Judge directed that a certain witness should be wholly disbelieved 
on the ground that in the lower Court he did not give the same version as that in his Court, 
the direction being in favour of the prisoner, is proper. His omission to tell the Jury 
that it was open to them to believe his evidence in the Committing Court does not amount 
to misdirection.* ‘® Where the Judge charged the Jury for the acquittal of one of several 
accused on the ground that the witnesses had deposed falsely as against him : Held, that 
he ought to have also made it clear to them that if they disbelieved the witnesses, on whose 
testimony the case hinged, in regard to any one of the accused, that was a circumstance to be 
carefully weighed by them in estimating the credibility of the testimony as it affected the other 
accused, and that his omission to do so and directing the Jury in language capable of being 
understood in a contrary sense amounted to misdirection.* “ In cases arising out of sexual 
matters, the Judge must emphasize sufficiently the danger of convicting a man upon the 
uncorroborated testimony of a girl. He must make the Jury understand that only in 
exceptional cases will they be justified in accepting the uncorroborated testimony. He must 
not also misdirect himself on the question of corroboration. The corroboration required 
must be independent evidence, evidence of some witnesses other than the girl herself.*^* 
In a case of rape it is the duty of the Judge to warn the Jury not to accept the evidence of 
the girl raped unless they find that it is corroborated in some material particulars implicating 
the accused. He should also tell them that if in spite pf his warning they come to the 
conclusion that they believe the girl and think the accused guilty then they have the right to 
convict him on her uncorroborated evidence. In such cases, before a Jury are justified in 
accepting the testimony of the complainant they should be satisfied that she is a witness of 
truth, and if they find that she is a person of bad and loose character they will be reluctant 
to accept her evidence.**® If a witness tells anything which appears untrue, it is still open to 
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the Jury to believe any other statement made by that witness ; but that is a matter entirely 
within their own discretion and there is no hard and fast rule making other statemants, which 
are not proved to be false, binding on the Jury.* * ‘ 

There is no rule of law that it is illegal to convict a man on the evidence of only one 

witness.* * ® If a material part of the prosecution story should be disbelieved, the Jury should 

seriously consider whether they should be believed at all and they should be warned to 
that effect.* • ® 

■ The Judge is entitled to make independent suggestions on the evidence, not made by 
the prosecution or the defence.* ’ ’ But there may be cases where it would be better if he 
did not add to the suggestions of the Crown or the defence.*'* It is a misdirection to tell the 
Jury that unless they came to the conclusion that all the witnesses for the prosecution had 
come to Court to commit perjury and out of spite to the prisoner, they must find the prisoner 
guilty, when there is other possible explanation.*'* It is a misdirection to say that 
affirmative evidence is stronger than negative evidence.**" Where the evidence is open to 
two explanations that should be made clear to the Jury.** ' 

It is not the duty of the Judge to put to the Jury hypothetical cases, unsupported 

by any evidence.*** It is not for the Judge to propose new theories, which have never 

been suggested at the bar, and to put them before the Jury, which would have no other 
effect than that of confusing them : of course, when he is satisfied that there is no legal 
evidence against the accused, he is bound to say so to the Jury and also to tell them that 
they should acquit the accused.*** In a charge to the Jury it is not the duty of the Judge 
to go out of his way to explain a hypothesis for which there is no foundation either in 
the evidence or in the arguments before the Court.** ' When the Judge asks the Jury 
to consider a suggestion made by him of an alternative case, he should leave it open to the 
Jury to accept it or not ; where he does so, it cannot beheld that if the suggestion is not 
accepted the prosecution case must fail, and the making of such a suggestion does not amount 
to a misdirection.*** But where there is some evidence, it is for the Jury to say how far 
that evidence is to be believed and it is not correct to say that the matter could be left to 
the Jury only if the evidence relating to it is satisfactory, trustworthy and conclusive ; it is 
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only in these cases which fall under S 289 (2) that the Judge can direct the Jury to return a 
verdict of not guilty.**® 

A Judge commits an error of law if he directs the Jury to return a verdict of not guilty 
merely because he holds that there is "no evidence worth the name” against an accused ; 
‘no evidence worth the name” is under the law a very different thing from no evidence.**’ 
In a trial by Jury the Judge in discussing the evidence in his summing up pointed out to the 
Jury that one fact, even if believed, had very little weight, that another fact, if believed, did 
not show that the accused took part in the offence, and that a third fact amounted to nothing 
in itself. Held, that although the Judge clearly invited the Jury to acquit, yet he ought to have 
gone further and told the Jury that there was no evidence against the accused and his 
omission to do so amounted to a misdirection sufficient to entitle the accused to an 
acquittal.**" 

Where the Judge in his charge omitted to remind the Jury that statements 
attributed to individual accused would not be evidence against the other accused in the 
event of the Jury finding that individual not guilty, and also repeatedly stated the case for 
the prosecution and the arguments advanced in support of it without clearly pointing out 
to the Jury those parts which were not supported by evidence or depended merely upon 
glosses upon evidence, and further stated that one of the accused was suffering from venereal 
disease while there was no sueh evidence, and with regard to certain anonymous petitions 
told the Jury that evidence given on oath was of greater value than statements made by 
unknown persons in anonymous petitions, when there was nothing to show that the statements 
were made, whereas he ought to have told them that this evidence which had been 
improperly admitted, was of no value and directed them to reject it as irrelevant, and referred 
to contents of other inadmissible and irrelevant documents, and repeatedly drew the Jury’s 
attention to the fact that the accused had failed to give any explanation of facts adduced 
in evidence against him ; Ihdd, that these amounted to misdirection and non-direction.**® 

5. Directions as regards Discrepancies. — 

Where there is conflicting evidence on any material point, the special attention of the 
Jury should be called to it in order that they may consider which view of the facts is the 
true one.* * ® It is the duty of the Judge in his summing up to repeat in some form the gists of 
the Counsel’s arguments and the alleged discrepancies in the evidence and not to deal with the 
case as though the discrepancies in the evidence were of no value and the arguments of 
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the Counsel may be safely Ignored.*®^ Merely telling the Jury that there are discrepancies or 
material discrepancies, without setting out the discrepancies, amounts to a misdirection.®®® 
The more essential items of discrepancies and contradictions and the important arguments 
advanced for the defence should be referred to ; mere reference to the arguments of the 
pleaders is insufficient- ® ® ® 

No improper suggestion should be made to minimise the effect of discrepancies. 
Where a Sessions Judge, in order to explain the discrepancies as between statements of 
witnesses recorded by the Police and their evidence given in Court, said : — "Undoubtedly the 
discrepancies * • were a matter for serious consideration. The statements to the Jemadar 
were recorded by him on the day of the occurrence and if they had been correctly taken 
down they are more likely to be truthful than those made in Court a month afterwards. 
Now, there are two suppositions which might be made as to the discrepancies. The first was 
that the Jemadar has not accurately taken down the statements. The other was that the wit- 
nesses had not really mentioned R and B as giving the order, and that their present statements, 
to that effect, and other alterations from their former statements, were subsequent inventions 
of the witnesses. As regards the first supposition it was no doubt the case that the Police did 
not always record statements correctly. This might arise from dishonesty and collusion, and 
it was evident in this case that wealth was on the side of the prisoners. Some of them were 
Zemindars and Mukrareedars, while Mewa Singh and Radha Singh were poor men who had 
been sold out of their lands and almost out of their houses ; or there might be mere neglect or 
stupidity without dishonesty." Held, that the suggestion which the Judge made was improper, 
there being no evidence that the prisoners or any person on their behalf attempted to tamper 
with the Police Jemadar.®® * A remark of the Judge in the summing up to the effect— "Many 
juries have given verdicts which surprised him and on enquiring the reasons for such verdict 
he was informed that there were discrepancies in the evidence" — was condemned by the 
High Court.®*® A witness, in his deposition before the Magistrate, omitted to mention 
more than two of the accused persons. The Judge pointed out to the Jury the reason 
given by the Magistrate for that omission, that reason being that at the time when the 
deposition was being taken, he was in such a weak state that the Magistrate was unable to 
proceed with the examination and had only asked him two questions when the excessive 
weakness of the witness obliged him to stop. It was contended that this was a misdirection 
as it was not evidence which ought to have been laid before the Jury, and that to make it 
evidence the Magistrate's deposition ought to have been taken as to the truth of the fact testified 
to by him. Held, that the objection was untenable : the Magistrate’s attestation in all parallel 
cases, such as the evidence of the witness, or the statement of an accused person, is conclusive 
proof of the fact of that deposition, unless the Court has reason to suppose that the 
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attestation was improperly attached to the document ; and that, therefore, in the present case 
the Magistrate's attestation could be put before the Jury as proof of the facts noted therein, 
leaving it to the Jury to form their own opinion of the facts.^*^^ When a Sessions Judge in his 
charge to the Jury observed : — '‘If you are satisfied that there was no object in proving a false 
case, not from the point of view of seeking for small discrepancies, but on a broad view of the 
evidence given before you &*c/' : Held, that it is not a misdirection as the Judge has done 
what he ought to have done, viz., to point out to the Jury the way in which minor discrepancies 
is to be looked into.^'^ The Judge had said : — ‘'A large number of witnesses have sworn 
to the facts before related ; and if a minor discrepancy in their evidence is here and there 
discoverable I do not think that such stress should be laid upon them as the Vakil for the 
defence urges or that you should, on such grounds only, reject the whole of their testimony". 
Complaining of misdirection, it was contended that as the Jury system is new to the country 
and the native character is to do what the Hakim wishes the Judge’s charge in the case 
amounts to misdirection. This contention was rejected, it being observed "I am of opinion 
that in giving this warning to the Jury not to disbelieve a mass of otherwise consistent evidence 
because in one or two minor and immaterial points the witnesses made different statements, 
the Judge used a wise discretion ; native juries are too often apt to jump to the conclusion 
that because a case is weak in one point, the whole charge is false"/^'^® 

Omission to draw the attention of the Jury to the discrepancies between the First 
information Report and the case as put forward before the Court^^^^ or to the discrepancies 
in the evidence of the principal witnesses for the prosecution^'*^ are material instances 
of misdirections. 


6. Directions as to Quantum ot Proof. — 

In the Trial of Maharajah Nand Kumar, Sir Elijah linpey is reported to have said : — 
"You will consider on which side the weight of evidence lies, always remembering that in 
criminal, and more specially in capital cases, you must not weigh the evidence in golden 
scales ; there ought to be a great difference of weight in the opposite scale before you find the 
prisoner guilty. In case of property, the stake in each side is equal and the least prepon- 
derance of evidence ought to turn the scale, but in a capital case as there can be nothing of 
equal value to life, you should be thoroughly convinced that there does not remain a 
possibility of innocence before you give your verdict against the prisoner." “ * This direction, 
it is submitted, was wrong. In the first place, there cannot be a conviction merely on the 
preponderance of weight of testimony and secondly, to suggest that in capital cases 

stronger evidence or a higher degree of certainty is required than in other cases is wrong.^^^ 
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The Jury have not to return a verdict on their moral belief but upon the legal proof of 
facts constituting the offence. Where, therefore, a Judge repeatedly tells the Jury that if they 
are morally convinced of the guilt of the accused, their verdict should be that of guilty, it 
amounts to a misdirection.^*^ Where a Jury found an accused person guilty of murder 
but refused to convict him because there had been no eye-witnesses to the crime, and on a 
second charge from the Judge refused to convict him at all ; held, on a reference under S. 263, 
Act X of 1872, that the Judge ought to have explained to the Jury that the testimony of 
eye-witness was not necessary to the establishment of a charge of murder and that the Jury, 
if they had no doubt as to the guilt of the accused, were bound to give effect to the conclusion 
at which they had arrived.^*® The Calcutta High Court impressed the following upon a 
Sessions Judge : — "The remark that in law the evidence of one witness in certain circumstances 
is sufficient, but in the present case it would be very unsafe to convict upon the evidence of 
a man who was beaten, appears to the Court, judging by your own observations, to be uncalled 
for as it tends unfairly to take away from the witness credit."^ Also, — "Again, you say in 
this case that the Assistant Magistrate was wrong because he argues that he saw no reason 
to discredit the complainant’s story or to believe that the complainant would charge the accused 
if the latter were not the real offender. This remark, the Court observe, is very unreasonable. 
It would apply to every case in which a violent assault was committed without witnesses where 
there was previous quarrel ;and it follows that in Nuddeah a man may beat another with whom 
he is at enmity and may do it with impunity provided there is no actual eye-witness. The 
Court think that you should have told the Jury that they might safely convict on the prose- 
cutor’s testimony unless there are some other reasons for thinking it false than the fact of a 
previous quarrel, for that was at least as good a reason for the conclusion that the accused 
had beaten the prosecutor, as for the opinion that he has committed perjury in order to bring 
them into trouble.^ * ^ 

7. Directions on Circumstantial Evidence. — 

It is a fundamental principle, and one of universal application in cases dependent on 
circumstantial evidence, that in order to justify any inference of guilt, the incriminating facts 
must be incompatible with the innocence of the accused and incapable of explanation upon 
any other reasonable hypothesis than that of his guilt ; if the circumstances are found to be 
as consistent with the innocence as with the guilt of the accused, no inference of guilt should 
be drawn.^*® Circumstantial evidence is evidence of surrounding circumstances which, by un- 
designed coincidence, is capable of proving a proposition with the accuracy of mathematics. ^ ^ ^ 
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Where it is not pointed out to the Jury that the proved facts are consistent with the prisoner's 
innocence, the omission amounts to misdirection.*®® 

Sir Charles Fox, C. J., said to a Jury : — "As regards belief in witnesses, juries should not 
expect the witnesses to come to the reputed standard of Washington but must take people 
as they are and try and discover the truth by close consideration of each one's evidence in 
order that truth may prevail and that justice may be done in the acquittal of an innocent man 
or in the conviction of a guilty man • • In ending I will quote to you the words of a very 
eminent Judge in a similar case, similar in the sense that the case rested entirely on circum' 
stantial evidence as this case does. This learned Judge said, — "Mr. So and So (?’.<*., Counsel for 
the defence) in his speech used two or three times the word 'certainty'. Rightly understood 
it is not a wrong word, and rightly understood it is not a misleading word ; but if by that it 
was to be supposed that juries were not to act upon evidence unless it put them in the position 
of actually seeing the thing done, then, of course, it was a misleading expression. They had to 
be satisfied upon the whole evidence beyond reasonable doubt, as they would be on any 
important question in their lives on which they have to take action one way or the other. 
They must be satisfied on the evidence that the Crown had made out their case ; if they had 
not, the prisoner is entitled to an acquittal."*®^ 

It is a misdirection to fail to point out to the Jury that the incriminating facts must be 
incompatible with the innocence of the accused and incapable of explanation upon any other 
reasonable hypothesis than that of his guilt.*®* It is a misdirection to fail to point out to the 
Jury that an alternative innocent interpretation may be put upon the proved facts.*®* The 
Jury should be told that circumstances calling for explanation are not to be confused with 
those establishing guilt.*® ^ An alternative theory put forward by the defence, which is consistent 
with the evidence, ought not to be ignored in the summing up.*®® In a case of circumstantial 
evidence the Judge should point out to the Jury that the accused cannot be convicted unless 
the circumstances are such that there can be no reasonable possibility of the innocence of the 
accused.*®® When the facts are consistent with the prisoner's innocence as with his guilt, 
innocence must be presumed ; and criminal intent or knowledge is not necessarily imputable 
<0 every man who acts contrary to the provisions of the law.* ® ' Where the main principles to 
be followed in appreciating circumstantial evidence were not explained to the Jury, it was 
held that there was a misdirection causing failure of justice and a retrial should be ordered.*®* 

In the case of circumstantial evidence the Jury have a two-fold task : They must decide 
what portions of the evidence have been established and then see whether they constitute 
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sufficient proof, i, e., whether the facts proved exclude the possibility that the deed was done 
by some other person, and if they have doubts, they must let the prisoner have the benefit.^ 

84 Directions on Question of Identification of the accused* — 

On the question of identification by witnesses the Jury ought to be warned, if it be 
the fact, that the witness when first examined as such professed himself unable to identify 
satisfactorily, or when examined before the Magistrate failed to identify him.®®^ When the 
only witness to the identification of the accused has at one time expressed doubt about his own 
correctness, the attention of the Jury should be drawn to that fact.^®^ 

The summing up as to identification must be accurate ; where the summing up was 
calculated to leave an impression in the minds of the Jury that the accused was identified by 
four persons and that the stolen property was found in the possession of the accused, where- 
as in fact the accused was identified by two persons and the property was found in a house 
which was not the house of the accused : Held, that it was a misdirection which must have 
misled the Jury.-‘^^ 

Weaknesses in the evidence of identification should be carefully pointed out to the 
Jury. Where a Sessions Judge failed to bring to the notice of the Jury a fact of great impor- 
tance elicited in cross-examination, viz, that the only witness who identified the accused was 
terrified and not in his proper senses on the night of the dacoity : Held^ that the failure to 
do so amounted to a misdirection. - Where a prosecution witness, who identified the accused 
for the first time six weeks after the occurrence of the dacoity, said that he did not identify 
them at an earlier identification parade, but there was no other evidence whether the accused 
were or were not present^ at that parade and yet the Sessions Judge wrongly told the Jury 
that the accused were not present at it ; held, that it was a misdirection.^ Where a Judge, 
in laying the evidence before the Jury on the point of the identification of the prisoners, while 
pointing out the weak points, viz, that the night was dark and that none of them was named 
in the early stage of the Police investigation, suggested certain theories of his own as regards the 
truth of the identification, but omitted to add that it was for the Jury to form their own opinion 
on the evidence : Held, that it was not the correct way of placing the evidence before 
the Jury.-^'*''’ 

Identification proceedings outside Court amount merely to this that certain persons are 
brought to a jail or some other place and make statements, either express or implied, that certain 
individuals whom they point out are persons whom they recognise as having been concerned 
in a particular crime. These statements are not made on oath and are made in the course 
of extra-judicial proceedings. The law does not allow statements of this kind to be made 
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available as evidence at the trial unless and until the persons who made these statements are 
called as witnesses. When they are so called, these previous statements become admissible, not 
as substantial evidence in the case, but only as evidence to corroborate or contradict the 
statements made by them as witnesses in Court. Where a witness to identity is called in the 
Sessions Court and states that he can identify no one, there is nothing to corroborate and the 
evidence of any previous statements, express or implied, made by him in the course of 
identification proceedings in the jail, is not admissible.^*® 

Where the Judge did not charge the Jury with respect to the peculiar nature of the 
test identification, the non-direction is of a nature which must inevitably have misled the Jury 
as to the value of the identification by the witness ; in this case, at an identification parade, 
forty-four suspected persons were put with only fifteen non-suspeated persons and the only 
evidence against the accused was the retracted confession of the co-accused and the evidence 
of the witness who pointed out the prisoners at the identification.®*'^ Where the accused 
raises the defence that he was not the accused and the case was one of mistaken identity, from 
the very first moment and before he had any opportunity of getting into touch with a pleader, 
the only safe way of ascertaining whether the prosecution witnesses could be relied upon when 
they said that they could identify the accused would be to hold an identification test.®*® 
Where the Judge failed to refer to the omission to hold a test identification and also refrained 
from dealing with the value of the evidence in Court as regards certain aspects of it : Held, 
that there was a misdirection vitiating the conviction.®*® 

In a trial with the aid of a Jury the evidence of identification was that the witnesses who 
knew the accused from a long time recognised the accused only in the diffused light of the 
torches in their hands ; and the Judge allowed the Jury to make an experiment about 
the identification of the accused (in the absence of the accused) by reason of which the 
Jury ultimately brought in their verdict, a verdict which the jurors were not in a position to 
deliver before the experiment was allowed to be made ; Held, that there was a serious 
irregularity and the verdict of the Jury in such circumstances was not proper and must be 
set aside.®'" 

There may be sufficient identification of a person by his voice.®” But it is improper to 
place a voice-test before the Jury for the purpose of weighing the evidence of identification, and 
such a procedure has been condemned.® '® 
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9. Direetions in cases where there are Several Accused persons. — 

• The Jury must be told to give their verdict on the facts as against each accused severally, 
and they are not, like the Judge, in charge of the entire case as a whole.* ’ Where several 
accused pCTsons are involved, not to sum up separately against each is an omission which 
amounts to misdirection.* When the case against all the accused persons jointly tried does 
not stand on the same footing, the Judge must ask the Jury to consider the case against each §f 
the accused individually ; omission in this respect is likely to cause prejudice.*^® In such cases 
the strength or weakness of the evidence of the witnesses as against each of the accused 
individually should be pointed out to the Jury.* ‘ When defendants are tried together and 
set up different defences, the direction to the Jury must state clearly the difference.*^' In a 
case of joint trial of several prisoners the direction must carefully distinguish between the cases 
of each and it is a grave misdirection to suggest wrongly that if one is guilty another must also 
be guilty.*’® 

The Judge must warn the Jury that the case of each accused must be separately 
considered and the charge must marshal the evidence against each separately unless it be one 
of those cases in which the evidence against all the accused stands on the same footing ; and 
omission to do so is a serious misdirection.*’* As for instance, where the evidence in the 
case is such that it affects all the accused equally or not at all and there is nothing to distinguish 
the case made by the prosecution against any one of the accused from the case made against 
any other of them, no injustice is done to the accused by not putting the evidence against 
each of the accused persons individually ; though generally it is desirable and obligatory that a 
Judge, in summing up to the Jury, should divide up the evidence as it affects each individual 
accused.*®* Where the Judge failed to point out the guilt of each of the persons charged 
with the offence of rioting, regarding all the accused as a body of men and not as individuals : 
Held, th&i the trial was vitiated by misdirection.*® ’ In dealing with each individual prisoner 
he must take the evidence against each one, summarize it, and point out clearly to the Jury 
how each prisoner is affected by the evidence which has been given.*® * In charging the 
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Jury the Judge should set out clearly the evidence as against each prisoner separately and 
should not place before them all the evidence aS against all the prisoners in a confused 
mass.®*® He should at the same time set out the evidence, if any, in favour of each 
prisoner.®* * But the omission to put to the Jury the exact evidence against each accused is not 
a misdirection when the Judge has discussed the whole of it and has told them to be satisfied 
to the guilt of and to return an independent verdict against each accused.®* ® Where in a 
trial of three accused persons the evidence against one was not the same as that against the 
other two but less : Held, that the omission of the Judge in his summing up to deal with and 
discuss the evidence against him individually and separately from that of the other two was a 
serious misdirection making his conviction untenable.®*® 

Three defendants were separately charged with robbery and violence. At the trial the 
Judge in summing up made a statement to the effect that the defence of the first defendant, 
unlike those of the two other defendants, was not disclosed at the Police Court, so that the 
Police had not the same opportunity of inquiring into his case as into those of the other 
defendants : Held, that the statement was not improper and did not constitute misdirection in 
as much as though it might not have been favourable to the first defendant, it was necessary 
that it should be made in fairness to the other two defendants.®* ’ 

It will be observed that while there is any amount of judicial decisions laying down rules 
for the guidance of Judges as to how evidence adduced on behalf of the prosecution shall 
be dealt with in the summing up, there are very few which specifically concern the subject ot 
summing up of the evidence adduced on behalf of the defence. There are several reasons 
why this has been so. For, in the first place, in Sessions cases the accused persons seldom 
examine witnesses in their defence. Nextly, if the summing up of the defence evidence is 
found objectionable, the objection is often due, not so much to the manner in which that 
evidence has been placed before the Jury, but because some cardinal rule as regards presump' 
tion, onus of proof, or the benefit of the doubt, &-c., has been contravened. These subjects 
will be found dealt with separately in this book in their proper places. Here we shall deal 
only with topic ‘How to deal with the defence' . 

10. How to deal with the Defence. — 

A proper presentation of the defence in a summing up is the very essence of a fair 
trial. How much a prisoner feels if he finds that his defence has not been adequately and 
properly placed before the Jury for their consideration, is a matter which can hardly be 
described. It should, as a general rule, be carefully laid before the Jury even though to the Judge 
it may seem absolutely worthless* Lady Alice Lisle, tried for High Treason by Lord Chief 
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Justice Jeffreys, handed a paper to the Sheriff before her execution on September 2nd, 1865,. 
containing her farewell. It was stated in it : — "I have been told that the Court ought to be 
Counsel for the prisoner, instead of which there was evidence given from thence, which 
though it was but hearsay might possibly affect my Jury. My defence was such as might 
be expected from a weak woman ; but such as it was, 1 did not hear it repeated again to the 
Jury. But I forgive all persons that have done me wrong and I desire that God will do like- 
wise.” Sir Elijah Impey, C. J., in his charge to the Jury in Maharajah Nand Kumar's Case puf 
the defence of the prisoner before the Jury in words which were hardly fair. He said, — 
"The nature of the defence in this case is such that if it is not believed it must prove fatal to 
the party ; for if you do not believe it, you determine that it is supported by perjury, and 
that of an aggravated kind, as it attempts to fix perjury and subornation of perjury on the 
prosecutor and his witnesses.'"* 

The prisoner’s defence must be put to the Jury.-* * The Judge's duty is to place before 
the Jury in a coherent manner the salient points arising on the evidence adduced before the 
Jury and it is no part of his duty to make a second speech on behalf of the defence.**" The 
defences of the different prisoners have to be separately put.®** Whatever may be the 
line of defence adopted by the Counsel for the prisoner at the trial, the Judge is bound to put 
to the Jury such questions as appear to him properly to arise upon the evidence, although 
Counsel himself may not have raised the points.® *® The mere fact that Counsel for the defence 
has not taken a point of law does not affect the Judge's duty to take it.®*® An alternative 
theory put forward by the defence, which is consistent with the defence, ought not to be 
ignored in the summing up.’®** Even where no alternative defence was put forward but the 
facts warrant it, it must be properly put to the Jury.**® But omission to tell the Jury in terms 
what the defence is does not amount to misdirection, if the issues in the case are in substance 
put to the Jury in the summing up.**® The Judge is not bound to put the defence in his 
summing up, if in law such defence is not made out.**' 

The charge must bring to the notice of the Jury important factors in favour of the 
accused and the improbabilities in the evidence ; it is not enough to say that the learned pleader 
for the defence has presented the case for the defence and leave it at that.*** The Judge 
must analyse the evidence and place before the Jury all facts which legitimately arise in favour 
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of the accused.* It is not the function of die Judge to repeat to the Jury every argument 
or suggestion urged on behalf of the defence ; if the defence is substantially put to the Jury, 
a mere omission to refer to this or that circumstance or suggestion is not non'direction which 
amounts to misdirection.®®" It is not necessary that the Judge should refer to every possible 
points in favour of the accused ; it is sufficient if he deals with the more important ones,®* ‘ 

« r the more essential points and arguments.®** Omission to put the defence case adequately 
efore the Jury,®*® or to call their attention to those points which are in favour of the 
accused,®** is misdirection. A verdict obtained from the Jury without placing before them 
an important piece of evidence in favour of the defence, whatever may have been its real 
worth, can not be sustained.®** But where there is no evidence for the defence, only the 
evidence for the prosecution remains to be summed up ; consequently, a discussion of the 
prosecution evidence only cannot go to characterize the charge as a wholly one'sided charge ; 
the Judge is right, under the circumstances, in drawing the attention of the Jury to the fact 
that there was no evidence to contradict the prosecution evidence ; and his statement in the 
charge that there was absolutely no reason to disbelieve the prosecution witnesses, does not 
constitute misdirection when he adds at the end of his charge that the Jury are the sole judges 
of questions of fact. * * " 

The Judge should not speak disparagingly of the quality of the evidence for the defence. 
Where he did so, the High Court observed : — "What is still more extraordinary is that the 
Jury were told that the evidence put in by the defence was in some cases of such poor quality 
as to insult the Court before which it was produced. This direction coming after the Judge’s 
observation that the documents put in by the defence conclusively disproved partition (which 
was the case for the prosecution) was apt to mislead the Jury. All that he could properly 
state was how the evidence stood and whether in his opinion it is credible, pointing out at the 
same time the points which specially told in favour of the defence. Instead of that his direction 
practically amounts to a direction that the .Jury were bound to reject most of the evidence. ® * ’ 
A Judge should not ridicule the defence at the very outset of the charge before the discussion 
of the evidence, because that may have a pernicious influence on the minds of the Jury and 
make them distrust the defence theory without giving sufficient reason for it.®®* Where a Sessions 
Judge put various matters before the Jury in a fashion which left to the Jury broad hints that 
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the case for the defence as regards the particular matter required little consideration ; held, that 
the charge was bad.^®® A Judge charged the Jury thus : — "As for the defence of the other 
accused, the Vakils for the defence have not laid much emphasis upon it and so it is unneces- 
sary to go into it. You have heard how, when I now asked them to place the defence for the 
other accused before you, they said that the defence on the whole would rather be content 
with challenging the credibility of the prosecution evidence, than to rely upon the evidence 
they have put in". And the Judge omitted to place before the Jury the evidence regarding the 
alibi set up by the defence. It was held that the fact that the Vakils did not lay much emphasis 
On the defence evidence is no reason why the Judge himself should not place it before the 
Jury. Such a summing up is in contravention to Ss. 297-299, which make it imperative to place 
the evidence both for the prosecution and for the defence.^ • The Judge should not belittle 
the worth of the evidence in T.'^vour of the accused ; it is a very improper way of dealing 
with answers given by a witness which are favourable to the defence to suggest to the Jury 
that the answers might have been given without properly understanding the questions ; if it is 
possible in any case that the witness might have misunderstood a question put to him, the 
facts which lead to that inference should be placed before the Jury for their consideration.'*^^' 

But the Judge need not discuss the defence, when if he had done so he might have done 
it unfavourably to the defence. If the story given by a witness, though consistent with 
the defence, is too absurd to be believed, it is no misdirection not to ask the Jury to consider it. 
Warden, J. said : — "1 have never before, in the whole course of my experience, heard of a 
thief, no matter what his caste may be, committing or attempting to commit suicide, when he 
found himself detected in the commission of a burglary ; and it is even more absurd to suppose 
that the accused, and one of them, a female of high caste, would have laid hold of a thief and 
struggled with him to prevent his cutting his own throat, if he felt so disposed. I therefore 
think that the Sessions Judge very properly refrained from requiring the Jury to take this story into 
consideration."^'^ Where a Sessions Judge in summing up the case to the Jury omitted to 
call their attention to the evidence of the witnesses for the defence, but it appeared that the 
principal witness for the defence was wholly unreliable and all the witnesses had made 
statements which were conflicting and contradictory, the High Court said : — "We have no 
hesitation in saying that the Judge, by making no reference to it (the evidence of the witnesses 
for the defence) in his charge to the Jury , acted favourably rather than otherwise towards the 
prisoner. For, if reference had been made to that evidence, it would at the same time have 
been necessary to point out to the Jury that the witnesses were not in accord with one another 
and that their statements were discrepant and that the principal witness now relied upon for 
the defence was really unreliable.^' ‘ 
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The defence of o/k'W must be expressly left to the Jury ; it is not for the Judge to say 
that it has broken down ; the Jury should be directed that they cannot convict unless they 
definitely reject it.**® Jury should be directed that they cannot disregard evidence of alibi., 
unless there is stronger evidence against it.**® If the alibi fails, the Jury should be warned 
to consider the facts of the case on the merits.**^ Omission by the Judge to refer to the plea of 
alibi and to the evidence bearing on it is misdirection.*** A Sessions Judge omitted to point 
out to the Jury the evidence of the prisoner's witnesses and passed them over with the remark 
that that evidence was not important ; this evidence, however, was of vital importance in as 
much as, if believed, it proved that the prisoner could not have been present at the occurrence. 
Held.thaX the trial could not stand.*** Where the plea of the accused was that they 
were not present at the occurrence and the Judge referred to the plea at the beginning 
of the charge but omitted all reference to it in the subsequent part of the charge and 
did not tell the Jury that they must, before they found the accused guilty, find that they were 
present at the occurrence: fitW, that the charge was unsatisfactory.**® Where an accused 
pleaded alibi in a case in which he was charged with having committed a dacoity at 7-30 p.m. 
and alleged that at 8-30 p.m. he was released by a Magistrate in another case and so could 
not have been concerned in the occurrence which had taken place at 7'-30 p.m. ; and an 
application for bail was made before a Magistrate before whom he was placed after his 
arrest for dacoity and he stated this fact in one of the grounds of the petition and that 
Magistrate being examined as a witness said that the fact was not brought to his attention, 
but the Sessions Judge told the Jury that the obvious answer to the defence argument was that 
if the Magistrate accepted the statement as true he would have granted the bail : Held, it was 
a clear misdirection.®** When there was evidence showing that the accused had left the 
place of occurrence before the occurrence took place and the Judge omitted to bring that 
evidence specifically to the notice of the Jury : Held, that the omission amounted to 
misdirection. * * * 

The Judge should make it clear to the Jury that mere suggestion does not amount to 
proof and that when a definite case is set up by the accused it is for him to substantiate it ; 
and the presumption of innocence does not amount to a presumption that the witnesses are 
perjured.®*® Where no specific case has been put forward on behalf of the accused and 
the defence really was a denial of the charge, coupled with destructive criticism of the prose- 
cution evidence, the defence case may be deemed to have been properly placed before the 
Jury if the Judge drew their attention to the discrepancies in the evidence tendered for the 
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prosecution and the criticism levelled against it by the accused ; the fact that the Judge omitted 
to charge the Jury formally that the defence case was to make a complete denial of the 
prosecution case is not material.*** But where suggestions have been made by the accused, 
the Judge should put them before the Jury. Thus, where the defence in cross-examining a 
prosecution witness asked whether two other men did not beat the deceased, and the accused 
in his written statement gave an account suggesting that he was not the culprit : Held, that it was 
a misdirection for the Judge to tell the Jury that there was no suggestion that any one other 
than the accused was the culprit. Again, where the charge to the Jury ended abruptly with the 
statement, — ' No evidence adduced by the defence" : Hdd, that if the Judge thought it 
necessary to put this fact so prominently to the Jury, he was at least bound to qualify it by 
pointing out to the Jury that the defence was not bound to adduce any evidence, that they 
could rely upon the prosecution evidence as far as it helped them and that they were entitled 
to the benefit of doubt ; and that the omission of these qualifying statements constituted a 
misdirection.®*® 

The fact that the pleader for the accused does not urge any particular defence is no 
reason why that defence should not go to the Jury in the summing up by the Judge, if there 
was any evidence whatever in support in the defence.®*® Even if the prisoners simply 
denied having gone to the land or had anything to do with the occurrence (a riot), if in the 
cross-examination a defence of exercise of the right of private defence appear or is suggested, 
it should be placed before the Jury and that defence should be so fairly placed as to ensure 
that the Jury appreciate the issue or issues which they have to try.** Whatever the Judge's 
opinion of the defence may be and whatever he may think of the prisoner’s Counsel in dealing 
with his own evidence, the Judge should state to the Jury accurately the substance of the 
evidence relied upon by each accused and it is for the Jury alone to decide whether that 
evidence is worthy of consideration.®*® In undefended cases it is the duty of the Judge to 
bring forward arguments which would have been used if the accused were represented.®** 
Hypothetical defences, however, ought not to be put to the Jury. On this point a most impor- 
tant decision is that of the Full Bench in the case of Upandra Nath Z)as.*®® In view of the 
importance of the propositions laid down there extracts from the judgments of the learned 
Judges in that case are given here 

"The Judge’s duty is to determine whether any evidence has been given on which 
the Jury could properly find the question (here, whether by reason of the exceptions enu- 
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merated in S. 300 l.P.C. the case came under S. 304 1. P. C.) for the party on whom the 
onus of proof lies. It is not enough to say that there was some evidence. A scintilla 

of evidence would not justify the Judge in leaving the case to the Jury. ' There must 

be evidence on which they might reasonably and properly conclude the fact to be established. 
{Ryder v. Womhell (1864) 4 Ex. 32 at p. 38: 38 L J. Ex. 8 : 19L.T. 491 : 17 W. 

R. 167, referred to). It is for the Jury to say whether and how far the evidence 

is to be believed. And if the facts as to which evidence is given are such that from them a 
further inference of fact may legitimately be drawn, it is for the Jury to say whether 
that inference is to be drawn or not. But it is for the Judge to determine, 
subject to review, as a matter of law, whether from those facts that further inference 
may legitimately be drawn {Metropolitan Railway Co. v. Jackson (1877) 3. A. C. 193 : 
47 L. J. C. P. 303 : 37 L. T. 679 = 36 W. R. 1 75, referred to) * * The conduct of a case 
by Counsel is not a negligible factor even in the Criminal Court though it may not necessarily 
conclude the accused (Rex v. Bridgwater (1905) 1 K. B. 131 at p. 135 : 74 L. J. K. B. 35 : 69 
J. P. 26 ; 53 W. R. 415 : 91 L. T. 828 : 21 T. L. R. 69 : 20 Cox C. C. 737, referred to). 
When grave and sudden provocation was no part of the defence case in the Sessions Court, 
nor is any direct evidence given at the trial of such grave and sudden provocation or of facts 
from which this exception can be legitimately inferred, the trial Judge is quite justified in 
excluding inquiry into the exception. In fact, it would be an error on his part to lay down 
law as to a matter which is not legally and properly before a Jury. It is the duty of the Judge 
to keep the Jury within proper limits and for this purpose to simplify as far as he can the 
issues fairly and properly before the Court and direct the minds of the jurors to those issues 
and those issues alone (Q. v. Hari Giri 10 W. R. Cr. 26 = IB. L. R. Cr. 11, referred to)". — 
Per Jenkins, C. J- 

"It would be a serious error on the part of a Judge to put a suppositious case 
before the Jury, in order to establish the existence of grave and sudden provocation. The 
propriety and not the possibility of an inference is the test by which a Judge should decide 
whether he should suggest a case for the consideration of the Jury’ on his own initiative. But a 
Judge fails in his duty if he makes a case himself on which he thinks the Jury cannot properly 
convict. For, to do so is to mislead the Jury. It is the duty of a Judge to make a case for the 
accused on which he thinks that a verdict of not guilty may be properly returned, though 
the case has not been suggested by or on behalf of the accused. It is the duty of the 
defending Counsel to make the Judge aware of any case that he considers may be made on 
behalf of the accused though he has not made it himself. When defending Counsel hears a 
Judge omit in summing up a point that he considers may be made on behalf of the accused, 
it is a dereliction of duty on his part not to bring the point to the notice of the Judge". — 
Per Stephen, J. 

"A Court can and should consider a case in favour of the accused which 
he has not raised. On the question whether an inference does arise in favour of 
the accused the fact that a particular defence has or has not been taken may affect the 
significance of the evidence given". — Per Woodroffe, J. 
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''In S. 297 Cr. P. C. the expression "lay down the law" does not signify 
"lay down the whole law on the subject irrespective of the facts of the particular 
case before the Court". The reasonable construction of the Section is that the Judge 
should lay down the law in so far as it bears upon the evidence adduced in the particular 
case * * * The mere fact that Counsel for the accused has failed to present to the 
Court a particular aspect of the case cannot justify an omission on the part of the Judge to- 
draw the attention of the Jury to what appears to be a possible answer to the charge against 
the accused even on the prosecution evidence ; it would be the duty of the Judge to draw the 
the attention of the Jury to such possible view of the case on the evidence notwithstanding 
that it may have escaped the Counsel for the accused. To determine whether there was or 
was not evidence to go to the Jury, regard must be had to the whole course of the proceedings 
in the trial Court * * Every summing up must be regarded in the light of the conduct of the trial 
and the questions which have been raised by the Counsel for the prosecution and for the 
defence respectively {Rex v. Stocllart (1909) 2 Cr. A. R. 217 at p. 246 : 73 J. P. 348 : 53 
L. J. 578 : 25 T. L. R. 612, referred to)/' — Per Mookerjee, J. 

"No error of law is committed by a Judge who refrains from directing the Jury as to 
exceptions which have neither been raised nor relied upon by the accused and have no basis 
in the evidence on the record. When there is no evidence bringing a case directly within an 
exception it would be a misdirection to ask the Jury to come to a finding of fact on a 
hypothetical state of circumstances which do not bring the case within the exception as a 
matter of law. Indeed, the Court must presume the absence of those circumstances. Section 
105 of the Evidence Act is imperative. It would be a most undesirable practice for Judges 
to put hypothetical defences not taken by the accused before the Jury and might cause 
serious prejudice to the accused". — (Junisheer, in the nintter of, 1 C. L. R. 62 ; and Q, v. 
Chakauri (1898) A. W. N. 209, referred to). — Per Holmwood, J. 

Another important decision on the subject is the case of Barendra Kumar Ghose 
v. in which the following propositions were laid down : 

"A non-direction when it consists in an omission to put the material facts or to put the 
defence to the Jury is sufficient to cause the Court to quash the conviction if the Court 
comes to the conclusion that it is reasonably probable that the verdict of the Jury was affected 
thereby. * * * The mere fact that the Counsel for the accused has failed to present to the Court 
a particular aspect of the case cannot justify an omission on the part of the Judge to draw 
the attention of the Jury to what appears to be a possible answer to the charge against the 
accused even on the prosecution evidence ; it is the duty of the Judge to draw the attention 
of the Jury to such possible view of the case on the evidence, notwithstanding that it may 
have escaped the Counsel for the accused ; in other words, the line of defence adopted by 
the Counsel does not relieve the Judge of his duty. But the duty which is thus imposed on 
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the Judge can be discharged only with reference to the evidence adduced at the trial*** 
A defence made by or for an accused, or apparent on the evidence for the prosecution may 
be fairly presented to the Jury, as every party to a trial by Jury has a legal and constitutional 
right to have the case, which he has made, either in prosecution or in defence, fairly submitted 
to the consideration of that tribunal. If a defence is substantially put to the July a mere 
omission to refer to this or that circumstance or suggestion is not non'direction which 
amounts to misdirection. It is not the function of the Judge to repeat to the Jury every 
argument or suggestion urged by the Counsel for the accused . — Per Mookerjee 6^ Chose, JJ. 
"Putting the accused’s case to the Jury cannot possibly mean putting to the Jury every argu- 
ment and comment of the Counsel for the defence. A charge to the Jury must be read 
as a whole and also in the light of the questions raised by Counsel during the conduct of 
the trial ”. — Per Cuming, J. 

Where the prisoners have separate defences, such defences should be distinctly put be- 
fore the Jury for their separate consideration as regard the individual prisoners respectively.®® "* 

S. 297 of the Code also says that in charging the Jury the Judge should lay down 
the law by which the Jury are to be guided, S- 298 of the Code consists of two Sub-sections, 
of which Sub-section (2) has already been referred to in connection with the question whether 
the Judge is entitled to give his own opinion on questions of fact to the Jury. The other 
duties of the Judge are enumerated in the four clauses (a) to (d) of Sub-s. (1) of the Section. 
It will be convenient to deal with these and a few other connected matters as regards summing 
up under the following heads : — 

How to lay down the law. 

Discussions on questions of law, — Reference 
to judicial decisions, treatises and text-books. 

Judge to decide on relevancy or otherwise 
of evidence. 

Judge to decide on meaning and construction 
of documents. 

Directions as to onus of proof. 

Directions on benefit of the doubt. 

11. How to lay down the Law. — 

As S. 297 says, the laying down of the law is for the guidance of the Jury to .enable 
them to apply the law as laid down to the facts of which they are the sole Judges, so as to 
come to a definite conclusion as to whether or not the accused has committed the offence 
with which he is charged. The Judge cannot shirk his responsibility on this matter ; he 
must lay down his own view of the law, with clearness and distinctness,® and that 
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too, authoritatively/*® The Judge will be in error, if he leaves a question of law to be 
decided by the Jury.®*® On questions of law the directions of the Judge must be decisive. 
In a case where a prisoner was charged 1st, with abetting of culpable homicide not 
amounting to murder, and 2nd, of abetting of voluntarily causing grievous hurt, and the Judge 
directed the Jury that if they believed the evidence they should find the prisoner guilty of one 
or other of the offences ; Hobhouse, J. said. — "Upon the evidence I could have wished 
that the Judge had summed up more decisively".®*^ Even though the evidence is summed 
up, omission to lay down or explain the law is a misdirection.*®* But the expression 
‘laydown the law’ in S. 297 of the Code does not signify 'law down the whole law on the 
subject irrespective of the facts of the particular case before the Court : the reasonable 
constiuction of the Section is, that the Judge should lay down the law only in so far as it 
bears upon the evidence adduced in that particular case.®®“ The Judge’s opinion on 
questions of law is conclusive ; on questions of fact he can only express his opinion and 
must leave the decision to the Jury.®*® Questions of law arise generally in interpreting the 
Sections of Penal Code, Criminal Procedure Code and Evidence Act. It is of the utmost 
importance that the Judge should lay down the law on such questions as they arise in a 
particular case, for in case he fails or omits to do so, the appellate Court may set aside 
the verdict of the Jury on the ground of misdirection or misunderstanding on the part of the 
Jury of the law as laid down by the Judge. [ S. 423 Sub'S. (2) Cr. P. C. ] Numerous 

judicial decisions have laid down the rules for the guidance of the Judges and those rules 

should be followed.®** 

On the question of explaining the law an important decision was given by the Chief 
Court of Lower Burma. Fox, C. J. and Robinson, J. ( Ormond, J. diHsentiny ) held that 
the Jury must, for a proper understanding of the evidence and a due appreciation of its bearing 
on the offence charged, be told what the law is and what constitute the offence charged 
and what matters must be proved to their satisfaction to constitute that offence ; that 
it is imperatively necessary for the presiding Judge to expound the law to them ; 

and though S. 537 Cr. P. C. refers to any misdirection, yet the whole Section is 

subject to the provision therein before contained ; and as there is an express provision in 
S. 297 for the Judge to lay down the law for the guidance of the Jury, S. 537 will not cure 
the omission, it being a Section intended to cure minor errors and irregularities and not 
intended to avoid total omissions of express provisions. Ormond, J. observed that it is 
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sufficient if in laying down the law for the guidance of the Jury, the Judge informs the Jury 
what facts must be found by them before they can bring in a verdict of guilty, and it matters 
not whether the Judge tells the Jury that the offence consists of such and such elements 
or that such and such elements are necessary to constitute an offence ; and assuming that 
there has been an omission to lay down the law fully to the Jury, the Court must be satisfied 
under S. 537 (d) that a failure of justice has been occasioned, before it can set aside a 
trial.® The omission of the Judge to lay down the law by which the Jury is to be guided is 
usually described as misdirection. But it is something more than that. It is a failure to comply 
with an express provision of the law and S. 537 is not applicable to such a case ; omission 
to explain all the essential elements of the offence is fatal and vitiates the conviction. ®'‘® 
But insufficient explanation of law, though causing a possible miscarriage of justice, is not 
prejudicial when the conviction is of a minor offence.*^ Nor would an omission to give a 
■detailed definition of an offence vitiate a verdict or call for a reversal thereof, when it is clear 
that the nature of the offence has been described in detail to the Jury and its constituent 
factors have been understood by them ; so, in a dacoily case, though the Judge did not 
■give a full explanation of the provisions of the law under which the charge had been framed, 
yet as he had put before the Jury every fact necessary to establish the charge, it was held 
that there was no misdirection.®'*® Where the Judge noted, "Ss. 4i9, 467 and I20B and 
other connected Sections, 415,416,463, 464 and 120A 1. P. C., read and explained to the 
Jury’’: Held, that the mere fact that the charge to the Jury did not disclose how the Judge 
had explained the Section to them was not a ground for holding that the explanation of the 
■Judge was not sufficient, especially where there was no difficulty about the Sections. ” ® 
A charge to the Jury must enable one to understand what the specific offence was with 
which the prisoner was charged.®*’ The law must be laid down fully and clearly, calling 
the attention of the Jury to the different elements constituting the offence in order to assist them 
in applying the law to the facts of the case.®*® Mere reference to the Sections of the Penal 
Code defining the offences or merely reading those Sections is not a sufficient exposition of 
the law.®** It is the duty of the Judge to call the attention of the Jury to the facts and 
then leave it to them to consider whether from the facts they conclude that a particular act 
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was done and if they so conclude then to direct them that the case comes within a particular 
Section of the Code. ® ® ® 

It is the duty of the Judge to tell the Jury how to apply the law to the facts found 
by them ; the charge should shortly state the salient points in the case, and should not 
be delivered in such a way as to have the effect of confusing the Jury as to the way 
in which the law should be applied to the case.®*’ ^ Where the Sessions Judge, both before 
and after summing up the evidence, placed certain questions of fact before the Jury and 
directed them that, if they found certain facts proved, they were to convict, and that, if 
on the contrary they found certain other facts proved, they were to acquit : Held, that 
there was no laying down of the law as required by S. 297, that the essential elements 
of the offence with which the accused was charged ought to have been explained and that 
there was grave misdirection which would not be cured by S. 537.®®® In laying down the law 
the Judge should adhere to the words of the particular Section of the Penal Code,*®® with 
which he has to deal, and not substitute phraseology of his own ; e. g., *\lefacio legal guardian" 
for "lawfully entrusted" in S. 361 of the Penal Code.®® It is necessary for a Judge to read 
the very words of the Section itself to the Jury if he purports to give them what are the provi- 
sions of the Section; and then, if necessary, to explain what is the meaning of the Section.®®® 
Where the accused were charged with having committed a number of offences which are 
of a complex character viz., Ss. 395, 380/149, 147 and 143 I. P. C, it was very necessary 
that the Judge should have explained to the Jury what the elements are which go to 
constitute each of those offences, and should have clearly placed before them the distinction 
between them ; simply reading of the charges unaccompanied by any explanation of the 
law was not sufficient.® The Judge should not say : —"The law bearing on the case 
has been placed before you more than once in the addresses delivered by the learned 
pleaders on either side. I need not go into detail, therefore" Held that it is immaterial how 
much or how often the Jury were addressed by the pleaders on both sides on the law ; the 
responsibility of laying down the law for the guidance of the Jury is on the Judge.® 

A charge is defective if it states that the law on the subject has been already presented to 
the Jury by the Public Prosecutor and that, in the opinion of the Judge, no difficult point 
of law arises in the case-®®® In complicated cases he should not only explain the law but 
note the evidence and explain how the Jury should apply the law to the particulars, indicating 
the points to be considered.®® ® Where there are several accused persons the Judge should 
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direct the Jury to discriminate between the offences committed by the several accused persons 
and to return a verdict as to the exact guilt of each; e.g., whether all exceeded the right of 
private defence® ® or all acted in pursuance of a common object**^; or of what offences 
the different accused should be convicted for the use of the different weapons by them.**® 

The Judge is not bound to explain the law on points not arising on the facts or the 
pleadings.®*® In a trial for culpable homicide, it is not an appropriate mode of laying down 
the law to discourse on all branches and departments of the complicated topic of crime ; 
to do so would confuse the Jury and would direct their deliberations into channels that have 
nothing to do with the case. The duty of the Judge is to lay down the law in reference 
to the case presented to the Court and the facts of the case and not to perplex the minds 
of the Jury with considerations that are outside the legitimate scope of the enquiry. It is the 
duty of the Judge to keep the Jury within proper limits, and, for this purpose to simplify, so 
far as he can, the issues fairly and properly before the Court and direct the minds of the 
jurors to those issues and those issues only.®*'* In a trial by Jury it is quite unnecessary 
to explain to the Jury or to lecture the Jury upon abstract principles of law or abstract 
theories of proof. The Judge's duty is to apply these principles and theories to concrete instances 
which arise in trials- The Judge in the record of his charge stated as follows : " 'Proved' 

defined and 'reasonable doubt' explained ; S. 3 of the Evidence Act", It was quite unnecessary 
for the Judge to read out or explain definitions of words used in the various Codes to the 
Jury. Instead of explaining to the Jury the theoretic piinciples of proof, it is his duty to deal 
with specific pieces of evidence, and facts given in evidence and tell the Jury whether or not 
they are evidence which the Jury must consider in that particular case. Although the Judge 
need not explain to the Jury abstract principles of law, he must explain those particular 
Sections of the Penal Code which applied to the particular case which the Jury are trying, 
and he ought to set out in the copy of the charge which is sent up with the record his 
explanation in sufficient detail to enable the High Court to ascertain whether he has properly 
explained the law about the offence, with which the accused are charged, to the Jury.®** 

Omission to give proper direction to the Jury on a point of law arising out of the 
nature of the defence in the case, vitiates the verdict, and the High Court in its discretion can 
acquit the accused instead of ordering a retrial.®** 
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Where a Jury informs a Judge that the law in a paticular matter calling for a decision 
from them is not understood, it is clearly the duty of the Judge to Explain it to them.®®’ 

12. Discussions on questions of law — References to Judicial decisions, Treatises 
and Text-books. — 

It is inadvisable to take as an aid in construing an Act the proceeding in the Legislative 
Council which resulted in the passing of the Act, and therefore the Judge is not permitted 
in his summing up, nor should he permit Counsel in the course of his address, to refer to such 
proceeding. \nQ.E, v. Bal Oarujadhar Ttlak^^^ Mv. Pugh, Counsel for ^ prisoner, 
when addressing the Jury referred to the speech of the Legal Member of the Indian Legislative 
Council when proposing the enactment contained in S. 124 A I. P. C, and contended on 
certain authorities that the speech might be so referred to. Strachey, J. relying on Adminis- 
trator-General of Bengal V. Premlal^^'^ and also considering the question apart from 
authority, held, that was not permissible ; but said : —“Mr. Pugh can of course read any 
passages from Sir James Stephen's speech as a part of his address and as stating his own 
arguments in words which he adopts as his own, but he can not cite them as Sir James 
Stephen's opinion or as authority showing the construction to be put upon the Section, 

Well-known treatises, such as Taylor's Medical Jurisprudence, may be referred to in 
the course of the trial. ^ ^ ® 

Jury should take the law from the Judge ; and therefore, when cases have been 
cited to the Judge in a legal argument and he has given an opinion on them, they are not 
allowed to be read to the Jury in the address of the prisoner's Counsel to them.*^' A Judge 
should not discuss points of law in summing up to the Jury and he should avoid all 
extraneous and unnecessary arguments, merely summing up the evidence and showing 
how the law applies to it. Macpherson, J. said : — “The Judge's charge to the Jury 
is of extraordinary length and discusses many questions with which the Jury has nothing 
to do and which it ought to have been the object of the Judge to keep from the Jury 
as far as it was possible. The first part of the charge argues and disposes of certain legal 
objections which had been raised by the prisoner's Counsel. With these objections the 
Jury had nothing whatever to do. All that the Judge had a right to do was simply to state 
how the law stood and to sum up the evidence on both sides. ^ * It is all important that 

Judges in charging Juries should avoid all extraneous and unnecessary discussion and 
arguments and should confine themselves as directed by the Code to a mere summing up 
of the evidence on both sides, showing how the law applies to it. Discussion and arguments, 
however careful and learned, as to what the law is, invariably tend to confuse and mislead 
the Jury," In the same case Seton-Karr, J. observed : — “It is irregular for the Judge to 
discuss in his charge to the Jury the various points of law, some of them minute and difficult, 
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which were raised by the prisoner’s Counsel, and this introduction into the charge of matters 
foreign to it was only calculated to puzzle and mislead the Jury."® ’ ® The duty of a Judge in 
charging a Jury in a criminal case is to make up his mind as to what the law is and to tell the 
Jury what it is, as succinctly and clearly as he can ; but to cite to the Jury a large number of 
cases which the Jury cannot possibly understand is calculated to confuse them and to lead 
to a miscarriage of justice.®^® In explaining the law to the Jury, the Judge should state to the 
Jury what offence is proved by the facts of the case if they believe those facts and it is then 
for the Jury to say whether, within the definition given by the Judge, the facts as proved 
constitute the offence ; he should not leave the Penal Code to the Jury for them to read 
and interpret it for themselves.®^* A Judge will in most cases be wise to refer to the 
exact terms of the law and then instruct the Jury with regard to its application to the facts 
before them, instead of adopting as principles passages from text-books (however eminent 
the writer may be) which briefly refer to what is laid down (or is supposed to be laid 
down) in reported cases, even to passages from the judgments of the reported cases 
themselves, which may mislead by not being correctly understood in relation to the 
facts of the particular case, or possibly by not containing an accurate exposition of the 
law.®’® It is the duty of the Judge to tell the Jury how to apply the law to the facts 
found by them ; he would be failing in the proper discharge of his duty if he merely places 
the proper facts before the Jury without telling them how they should decide the 
guilt or otherwise of the accused on the law. It is often useful to illustrate the meaning 
of a legal doctrine by relevant examples culled from the books or stated by the Judge in his 
own words, but the practice of reading out head-note or other portions of a case not 
before them to the Jury is a dangerous practice which is to be discouraged as more likely to 
mystify than enlighten the jurors.®’ ® The Judge should not cite a large number of rulings or 
deliver charges of inordinate length and involved nature.®” No rulings or authorities should 
be cited in the charge, nor should they be asked to differentiate or form any opinion whatever 
on any authority ; such procedure confuses the minds of the Jury and constitutes misdirection ; 
he should tell them what the law is after consulting the authorities himself.®’® He should not 
read to them expositions of the Court of England or English Cases on the point contained in the 
text-books, as they can only serve to confuse the Jury and distract their attention from the points 
which they have to deal with.®’* Reading a law report is not legally prohibited, but it is 
undesirable ; though in explaining the dividing line between Ss. 302 and 304 I. P. C- the 
Judge may properly do so.** ® If the Jury do not understand the law fully and clearly it ought 
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to be explained afresh, but the Judge ought not to place before them Codes and legal treatises.®* ^ 
Judge explaining whole Section to the Jury need not point out to them the several stages 
of the argument or reasoning to enable them to come to a decision.®*® Proposed amend- 
ments of the law when they have not become part of the law ought not to be referred to 
in a charge to the Jury.**® The Jury may have the Sections in their hands while the Judge 
explains them.*** The Jury are not entitled to resort to a commentary on law during 
their consultation of their verdict ; the Jury should take the law from the Judge, and when 
cases have been cited to the Judge in a legal argument and he has given an opinion on them, 
they are not allowed to be read to the Jury in the address of Counsel.®* * In this case it was 
pointed out that in a civil case where a Jury had been allowed to take away with them an Act 
of Parliament, that circumstance was treated by Lord Lyndhurst as favouring the view that 
the Jury had mistaken the law and a new trial was ordered.®* * 

13. Judge to decide on the relevancy or otherwise of the Evidence. — 

Matters which have not been proved in evidence should not be referred to by the 
Judge in his charge to the Jury ; so also, such matters, nor matters which are not proposed 
to be proved, should be allowed to be brought to the notice of the Jury by Counsel 
on either side. In England there was a conflict of authority on the question whether 
prisoner’s Counsel was entitled to place before the Jury matters about which they have 
been instructed but which were not intended to be proved.®** This conflict was 
settled by the following Resolution of the Judges dated 26th November 1881 : "In the opinion 
of the Judges it is contrary to the administration and practice of the Criminal law as hithertO' 
allowed, that Counsel for the prisoners should state to the Jury as alleged existing facts matters 
which they have been told in their instructions on the authority of the prisoner, but which 
they do not propose to prove in evidence."®** 

An important decision as regards the duty of the Judge to exclude inadmissible evidence 
is i?. V. G‘r6.'?on..®** In that case Lord Coleridge said, — "It is the duty of the Judge in 
criminal trials to take care that the verdict of the Jury is not founded upon any evidence 
except that which the law allows," Pollock, B. said : — "In the present case I am clearly of 
opinion that this Court has no power to say that the evidence of the identification of the 
pirsoner was sufficient to warrant a conviction, without the statement of the woman who was 
passing at the time the offence was committed. The result would follow that in every case 
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where inadmissible evidence has been received it would become the office of the Couit to 
decide in what way the Jury ought to have acted on the evidence before them which was 
legally admissible.” Mathew, J. said "We have to lay down a rule which shall apply equally 
where the prisoner is defended by Counsel and where he is not. In either case it is the duty 
of the Judge to warn the Jury not to act upon evidence which is not legal evidence against 
the prisoner." Wills, J. said ; — "If a mistake has been made by Counsel, that would not 
relieve the Judge from the duty to see that proper evidence only was before the Jury. It is 
sometimes said, erroneously as 1 think, that the Judge should be Counsel for the prisoner* * ® ; 
but, at least, he must take care that the prisoner is not convicted on any but legal evidence.” 

In cases tried by a Jury it is the duty of the Judge to prevent the production of 
inadmissible evidence, whether it is or is not objected to by the parties.**^ 'It is the duty of 
the Judge to stop inadmissible questions put in cross-examination, and if they have been 
put, to caution the Jury carefully against their inference' ; this was said of the accused's 
examination.®*® The Court may and in a proper case should give effect to a point of law 
which might have been taken for the defence at the trial.®*® When the prisoner is 
undefended it is peculiarly the duty of the Court of trial to protect his interests. ®*'‘ When 
the evidence is being given the Judge should be vigilant to let in only such evidence as is 
relevant, and the moment a witness commences to give evidence which is inadmissible he 
should be stopped.®*® When considering the question of admissibility, the Court should 
always lean in favor of the accused and exclude all evidence tendered by the prosecution 
which is of doubtful or remote relevance.®*® If improper questions have been admitted at 
the trial, it is for the Crown to see that their improper effect has been set right by the Court ; 
either the Jury should be told at once to disregard the statement or else the charge should 
contain a similar warning to them ; if the Judge be of opinion that it would be difficult for 
the Jury to do so and the evidence is material, it is preferable that there should be a new 
trial.®*'' Where a statement, inadmissible in evidence, is brought to the notice of the Jury, an 
omission by the Judge to refer to it in his charge to the Jury is a misdirection.®*® Where evi- 
dence, very prejudicial against the accused, had been wrongly admitted and the Judge in his 
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charge to the Jury asked them to put that evidence out of their minds entirely and to discard it 
altogether, but the High Court was not sure that the evidence did not effect the minds of the 
Jury, the verdict was set aside.®*® 

Hearsay evidence is not to be admitted ; if hearsay evidence or evidence of character 
which is inadmissible is let in, the Sessions Judge should point out in his summing up that that 
was no proper evidence and that the Jury in coming to their verdict must shut it out of their 
minds ; if this is done, the admission alone may not form a ground of new trial.*®* Evidence 
of a person stating before the Jury upon oath facts which he does not know as his own 
observation, facts which constitute the substance of the charge against the prisoner and which 
the Jury themselves have to inquire into and arrive at their verdict, ought not to be allowed to 
go to the Jury.*®‘ 

A person who prepares a map in a criminal case ought not to put upon it anything more 
than he himself sees. Particulars derived from witnesses examined on the spot should be 
noted not on the body of the map but on a separate sheet of paper, annexed to the map as 
an index thereto, the spots being marked as a, b, c, d etc. ; and where this rule is not followed 
the Jury may be misled. '®* 

A Sessions Judge should not allow the Magistrate who recorded the confession to give 
evidence that a confession had been made by the accused, before deciding the question whether 
it ought to be admitted or not. It is no good telling the Jury first that the accused has made a 
confession and then sending them out of Court while the question is discussed whether the 
confession ought to be admitted or not. A great deal of damage is already done by the mere 
statement that the accused has confessed. The words of the confession, if excluded, are not 
brought to the attention of the Jury, but nevertheless they hear that something in the way 
of a confession has been made and that for some reason or other the Judge has ordered it 
to be excluded from evidence. ' ®® 

Matters which have not been proved against the accused but are mere matters of 
prejudice should not be placed before the Jury. In a case for bringing a false charge the 
Sessions Judge in his summing up had made a remark that from the evidence of the complain^ 
ant it appeared that this was the third false charge which the prisoner had brought against him i 
Held, that if the previous charges were proved to be false the matter might be dwelt on as a 
ground for additional penalty, but if they were not proved then the Judge was wrong in 
dwelling on the circumstances simply as of a charge having been brought to the prejudice of 
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the accused.*®* In a prosecution for giving false evidence under S. 193 I. P. C. and for false 
verification, if documents which were tendered in the Civil Suit are relied upon, they must be 
proved in the trial, unless they are admitted in the trial itself or in the Court of the Committing 
Magistrate, in which case such admission may be taken as evidence.*®* Statements recorded 
lay the police * ® * or statements purported to have been taken down under S. 364 Cr. P. C. but 
•which have not been admitted in evidence,**^ cannot be treated as evidence and placed 
before the Jury. When a document is to be used against a prisoner, connection with which 
he does not admit, care should be taken that it has been legally proved. Where a written state- 
ment alleged to have been filed by the prisoner had not been so proved, if the Judge drew 
the attention of the Jury to the document at all he should have pointed out to them, in the 
^irst place, that there was nothing to show that it was signed by the prisoner; and in the second 
place, that it was not proved that it was signed by anybody on his behalf or at his desire- 
An erroneous omission to object in the lower Court does not make inadmissible evidence 
relevant.* ®* During the course of a police investigation into a complaint of theft the house of 
the accused was searched and a bundle of papers, about 58 in number, were found which 
were alleged to be forgeries or preparation for forgeries. The accused was thereupon 
committed to the Court of Sessions on a charge under S. 475 1. P. C. A few days before the 
trial of the accused, the Police searched the house of one S, who was a witness for the defence, 
and discovered a batch of suspicious papers which were produced at the trial and put 
in as evidence against the accused. The Judge directed the Jury on these papers as 
follows ; — “I must next call the Jury's attention to the bundle of papers found on the 28th 
April last in the house of S. It is not pretended that they were found in the possession 
of the accused, but it is urged that they establish a connection between the accused and 
many of his witnesses belonging to the same faction and that they show the extent 
to which the practice of forgery has gone in the village of M, and that in this way 
they are relevant to the question of guilty knowledge and intention. 1 feel it impossible 
to shutout evidence to this branch of the case, as it seemed to me of the utmost 
importance, in connection with the accused's guilt or innocence, to ascertain the 
truth if possible. This has greatly lengthened and complicated the inquiry, but the case 
would have been incomplete had not this new discovery been fully investigated. These 
papers must be carefully examined by the Jury as some of them undoubtedly throw 
much light on the connection of the different parties concerned and on the case generally": 
Held, that the papers in question ought never to have been admitted in evidence and 
the Judge’s direction was wrong.*®* In a suit by A against the obligors of a bond the 
Court held, for reasons stated in his judgment, that the signatures of the obligors were not 
genuine and directed the prosecution of A on a charge of forgery. On the trial of A, the 
judgment was put in evidence on behalf of the prosecution and the Sessions Judge in his 
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summing up drew the' attention of the Jury to the judgment and the Munsifs opinion con- 
tained in it, but at the same time said, — "You are not in any way bound by the opinion of 
the Munsif" ; and later on drew the attention of the Jury to the fact that in the Civil 
suit the 071US probandi was on the prisoner, whereas at the trial of the charge of forgery, 
the onus is on the prosecution : Held, that in as much as neither the judgment nor the 
MunsiPs opinion was evidence, the Judge, if he referred to them at all, ought to have 
told the Jury not merely that they were not bound by them but that it was their duty to 
dismiss -them altogether from their mind.'^'** A prisoner had filed a petition of complaint 
,against one N for an offence under S, 477 I. P. C. N was tried at the Court of Sessions 
for the said offence and at the trial the prisoner gave evidence. The prisoner was there- 
after prosecuted and tried for giving false evidence. At the trial of the prisoner the petition 
of complaint was not regularly proved but the order on the back of it in the handwriting 
of the Deputy Magistrate and the statement of the prisoner taken under S. 342 Cr. P. C, 
were considered sufficient to prove it. Held, that a gap in the evidence for the prosecution 
cannot be filled up by any statement made by the accused under S. 342 Cr. P. C, and 
that it was a misdirection to ask the Jury to consider a document purporting to be proved 
by such a statement as evidence against the accused.^ ^ ^ But when the Judge in his charge 
to the Jury referred to a certain statement made by a person to other people, making it abun- 
dantly clear at the same time that although there was that statement sought to be brought in 
on the side of the prosecution, the person who made that statement had not been examined 
as a witness, and the Judge also gave the necessary warning to the Jury. Held, that there was 
no misdirection in the matter of bringing that statement to the notice of the Jury.'^ 

The previous statement of a witness, if it is not the deposition before the Committing 
Magistrate, is not evidence at all against the accused of the truth of the facts stated therein. 
So far as such prior statements are concerned the proper direction to be given to the Jury 
is that before relying on the evidence given by the witness at the trial, the Jury should take 
into consideration the fact that he made the previous statement, but that they must not 
treat the previous statement as being any evidence at all against the accused of the facts 
therein alleged. Apart from special cases, the unsworn statement of a witness, so far as 
the maker in his evidence does nor confirm or repeat it, cannot be used against the accused 
at all as proof of the truth of what it asserts. This means not merely that it is in itself 
insufficient proof but that it cannot be so used at all. It cannot be coupled with probabi; 
lities which suggest that the witness was more likely to tell the truth on the former occasion 
than in the witness-box, so as to go to the Jury as part of the proof that what was then 
stated is true. Statements in charge to the Jury, not borne out by the record, vitiate 
the charge. ^ ^ * 
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Where, however, a document is not per »e inadmissible, biit is admitted without 
objKtion from the accused though not formally proved, the verdict cannot be set aside 
on that ground.*'® 

The Judge should not put before the Jury the result of an original trial to which the 
trial before him was supplementary, without qualifying the reference with an admonition.*'® 
The Jury are bound to form an independent opinion on the evidence before them. A Judge, 
therefore, should not, in charging the Jury, refer to a previous case against some other person 
tried for the same offence, except to warn the Jury that they are not to be influenced in 
any way by the result of such previous trial. It is a misdirection for him to tell the Jury 
that the High Court in the previous case had come to a certain finding on the question 
of possession and to warn them that they must consider carefully whether there was any 
reason for coming to a different conclusion on the point of possession. This misdirection, 
however, did not cause any failure of justice, in the particular case, because the defence 
taken was alibi and the accused never pleaded, must less discharged the onus of proving 
that their possession of the land on which the riot took place had been interfered with, and 
that they had acted in the exercise of the right of private defence ; and so the High Court 
refused to interfere with the verdict.*" A Court in which a second trial is held has nothing 
to do with the evidence given in the former trial, except for the purpose of ascertaining whether 
the offence in the two trials is the same ; and the Sessions Judge would be right in charging 
the Jury as follows : — "That case (i.e, the previous case) was not before the Jury and 
they must be guided solely by the evidence in the case before them.’'*'* In a supplementary 
trial it is the duty of the Judge to warn the Jury that the accused must have a perfectly fail 
trial and that they are not to be biased by the result of the original trial and that it is neither 
necessary nor proper to tell the Jury about the offences of which the first batch of accused 
persons were convicted.* ' * If previous proceedings concerning a prisoner or in connection 
with the occurrence for which the prisoner is being tried have necessarily to be referred to, 
they should be dealt with by the Judge in such a manner as to avoid the minds of the Jury 
being affected by them, and the Jury should be warned to pay no attention to the result 
of the previous proceedings.**® The reasons given by a Magistrate in discharging an accused 
and the contents of the order of the Sessions Judge directing further inquiry and commitment 
of the accused, that is to say, the opinions of these officers should not be placed before 
the Jury,**' Butin a case in which evidence of the result of the police inquiry was 
admitted, it was held, that that evidence was not wrongly admitted because it was given to 
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explain the delay in the institution of the case, the fact being that the accused was arrested 
only after, and in consequence of, the police inquiry/** A Sessions Judge tried two persons 
M and G with the aid of a Jury and the Jury found them guilty of having abetted the causing 
of grievous hurt to Z with a deadly weapon (Ss. 326 and 109 1. P. C.). As soon as this trial 
was over, Z was put on his trial charged with causing the death of D, causing grievous hurt 
to him, €rc. The Jury was comprised of the same persons who had just tried the case of M 
and G, and the Judge treated as evidence in this second trial all the evidence taken at the 
former trial, and the same being bodily imported into it. The result was that the record of 
■the case against Z, taken by itself, contained absolutely no evidence of the death of D or 
of grievous hurt to D caused or abetted by Z. The evidence treated in that way was used in 
the summing up. Held that the irregularity committed was patent and that a Judge had no 
right whatever to place before the Jury any evidence save that which had been legally put 
in, in the particular case under trial.'*** In the trial of a prisoner on a charge of giving false 
evidence the Judge read to the Jury the remarks recorded by the Judge after receiving the 
verdict of the Jury and of the Jury in a former case. — being expressions of the Judge and the 
Jury— that the prisoner (now defendant) who had given evidence in that case, was in league 
with the prisoner who was in that case convicted of forgery. Held, that this was wholly 
irregular and that a reference in this manner to the proceedings in a former case must have 
tended to prejudice the minds of the Jury on the present occasion.*** It is a misdirection 
to tell the Jury that the decision of the Court in another case is relevant to the question before 
them ; when, however, the evidence is very strong, the conviction need not be set aside on 
that ground.** ® 

The mere fact that the Judge states to the Jury his impression of the demeanour of some 
of the witnesses does not amount to a misdirection, as the witnesses having appeared before 
the Jury they could also judge of it themselves.** * 

Evidence relating to proposals of compromise ought not to go in as evidence of guilty 
knowledge against the accused.**^ Where J. had complained that she had been robbed 
of certain ornaments, dhan and bullocks, and M gave evidence in support of the complaint, 
and thereafter 1 and M were put on their trial together, (1 for having lodged a false complaint 
and N for abetment thereof and also for giving false evidence), the Judge called the attention 
of the Jury to the testimony of certain witnesses as to what M had admitted before certain 
arbitrators ; Held, that the statements were not admissible against J.*** 

Whether a communication is privileged or not is not a matter for the Jury's 
consideration at all ; it is a point of law for the Judge to decide. **** 


422. Abdul S«Hm (1921) 49 C. 573 : 26 C. W. N. 
680 : 35 C. L. J. 279 : 23 Cr. L, J. 657 : 
A. I. R. 1923 C. 107 r 69 I. C. 145. 

■423. Zoolfkw Khan (1871) 16 W. R. 36. 

424. Shobrattee Sheikh (1866) 6 W. R. 2. 

425. ArizKhan(1932)t932 M. W. N. 862. 


426. Shamlal (1924) 26 Cr. L. J. 572 : A. I. R. 1925 
C. 930 ; 85 I. C. 716. 

427. Abbas Peada (1898) 25 C. 736 : 2 C. W. N. 
484. 

428. In re Jugut Mottini (1881) 10 C. L. R. 4. 

429. Chunder Kant (1868) 10 W. R. 14. 



300 


TRIAL BY JURY AND MISDIRECTION 


i H II 


14; Jiidge to decide on Meaning and Constrnetion of Documents. 

Interpretation of a document is for the Judge and its application to a particular case is the 
function of the Jury. A Judge ought to explain to the Jury the legal effect of a dbcurneht or 
a portion of it relied upon by the prosecution or the defence.**® He is entitled to draw 
the attention of the Jury to an alteration appearing on the face of the document.*®* 


15. Directions as to Onus of Proof.— 

The burden of proof in a criminal trial remains at all times upon the prosecution and 
it is only shifted upon the accused, in so far as the accused person may set up the existence 
of circumstances bringing his case within any of the general exceptions of the Penal Code or 
within any special exception or proviso contained in any other part of the same Code.*®* The 
onus of proving everything essential to the establishment of the charge against the accused 
lies upon the prosecution, for the presumption of innocence is favoured in law ; in other 
words, every man is presumed to be innocent until the contrary is proved.**® The Judge must 
instruct the Jury that the burden of proof of a criminal charge is on the prosecution : where a 
Judge in the beginning of his charge put to the Jury that the burden of proof is on the prosecu^ 
tion but later on put before them two hypotheses, one suggested by the prosecution and the other 
by the defence, and asked the Jury to decide which hypothesis suited the facts better : Held, that 
the charge is open to objection.*®* When, however, the whole trend of the charge shows that 
the Judge warned the Jury that the burden of proof lay on the prosecution and they have to be 
satisfied whether the case has been established by the prosecution, the omission to mention in ex- 
press terms that there is a presumption of innocence in favour of the accused persons, does not 
amount to misdirection.**® The proposition that “the fact that the accused has entered into 
no defence should not be considered against him as it is always incumbent on the prosecution 
to establish the guilt of the accused” is one which it is quite possible to understand too broadly. 
Frequently, the prosecution is able not to establish directly the guilt of the accused but to prove 
circumstances which, unless explained, leave no other conclusion than that he is the guilty 
person. In such a case, it lies on the accused person to afford that explanation. There may 
be other circumstances which are not so conclusive, but are equally consistent with the guilt 
or innocence of the accused ; these alone will not put the burden on him.**® Where the 
accused had examined witnesses to establish their right of private defence and the Judge 
referred to S. 105 of the Evidence Act and made remarks which suggested that a higher standard 
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of proof was required to be conformed to, to discharge the burden that lay on the accused : 
Held, that the remark amounted to misdirection ; and it was said : — "The incidence of burden 
of proof means that the person on whom it lay must prove the fact ; but the meaning of 
‘proof as defined in S. 3 of the Evidence Act is in no way affected by the incidence of burden 
of proof.*®’' Where the Judge in his charge to the Jury omitted to give any direction as 
to the onus of proof or that the accused were entitled to a reasonable doubt ; and it could 
not be said in the case, that properly directed, the Jury must have returned the same 
verdict; that there was a misdirection vitiating the trial.*** In this case Lord Atkin 

observed : — “Speaking generally, it has to be remembered that it is an essential principle of 
our criminal law that a criminal charge has got to be established beyond reasonable doubt 
and it is essential that the tribunal of fact should understand this. Unless the Judge makes 
sure that the Jury appreciate their duty in this respect his omission is as grave an error as active 
misdirection on the elements of the offence, and a verdict of guilty given by a Jury who have 
not taken this fundamental principle into account is given in a case where the essential forms 
of justice have been disregarded. In such a case unless it can be predicated that properly 
directed the Jury must have returned the same verdict, a substantial miscarriage of justice appears 
to be established. In the present case, it appears to their Lordships quite insufficient that a 
statement on this point should have been made by counsel for the defence. Jurors are apt 
to be suspicious of law as propounded by the defence. They look to the Judge for the 
authoritative statement of it ; and in the present case there appears to be no sufficient 
ground for supposing that the Jury had present to their minds the governing principle of our 
law as to onus of proof. Nor are their Lordships satisfied that in any case the Jury must have 
returned a verdict of guilty. It is true that there was evidence against the accused, but a close 
scrutiny of the evidence fails to satisfy them that upon a proper direction the Jury might not 
have reasonably come to the conclusion that the guilt of the accused was not established 
beyond a reasonable doubt". In a case of rape, even though the accused denies the whole 
story, it is the duty of the Judge to tell the Jury that the burden was on the prosecution to 
prove in addition to the factum of sexual intercourse that the girl was below 14 or else that 
the accused committed the act against her will or without her consent.**® Where the Judge 
did not clearly explain that the onus of proof was on the prosecution and did not set out all 
the points for decision and omitted to give proper directions on the facts of the case, it was 
held that this wSls a misdirection which vitiated the verdict.**® 


In a trial with a Jury the Chairman said : — "When a man is found in another man’s 
house the duty is cast upon him of giving an account of how he came there, and it is for you 
to say whether his statement sounds like an honest statement or whether it is a dishonest 
statement made upon the spur of the moment when he is caught.” Held, by the Court of 
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Appeal that if this were a statemerit or direction of law as to th& onus of proof it was 
incorrect. But the Court did not so regard the passage. They considered that is was merely 
a statement of common sense as to what we would expect of a man found in the particular 
circumstances of the case, under which the Jury would probably infer that the prisoner's 
intention was to commit felony unless he satisfied them to the contrary.** * 

A recent decision of the House of Lords on the question of onus of proof is the 
following. The appellant was charged with the murder of his wife and put forward the 
defence that the killing had been due to an accident. The summing up contained the following 
passage : — "If the Crown satisfy you that this woman died at the prisoner's hands, then he 
has to show that there are circumstances to be found in the evidence which has been given from 
the witness-box in this case which alleviate the crime, so that it is only manslaughter, or which 
excuse the homicide altogether by showing that it was a pure accident." Jffeld, by the 
House of Lords, reversing the decision of the Court of Appeal, that the above statement 
amounted to a misdirection on the burden of proof. The burden of establishing his 
defence rests on the prisoner only when the defence is one of insanity and in certain cases 
specifically provided for in the statute. There is no principle of law that once the killing has 
been proved, circumstances of accident must be proved by the prisoner unless they arise out 
of the evidence produced against him. On a charge of murder the Crown must prove that the 
death occurred as the result of voluntary act on the part of the prisoner and malice, express 
or implied, on the part of the prisoner ; but if, at the end of the whole case, there is a 
reasonable doubt created by the evidence given either by the Crown or the prisoner, whether 
the prisoner killed the deceased with a malicious intention, the Crown have not made out their 
case and the prisoner is entitled to an acquittal.* * * 

Referring to the above decision, in a case**® in which the Judge repeatedly drawn the 
attention of the Jury to the fact that the accused had failed to give an explanation of the facts 
adduced in evidence against him, it was held per Lort-Williams, J. that as the onus of 
proof in criminal cases never shifts to the accused, and they are under no obligation to prove 
their innocence or adduce evidence in their defence or to make any statement, the Judge’s 
remarks amounted to misdirection, and that if the Judge intended to make such remarks, it was 
undoubtedly his duty first to give the accused an opportunity of explanation by drawing their 
attention specifically to the evidence upon which the Judge relied. In a same case Nasimali, 
J. observed that it is true that the proof of a case against the prisoner must depend for its 
support not upon the absence of any explanation on the part of the prisoner himself but 
upon the positive affirmative evidence of his guilt that is given by the Crown ; but it is not, 
however, an unreasonable thing and it daily occurs in investigations, both civil and criminal, 
that if there is a certain appearance made out against a party, if he is involved by the evidence 
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in a state of considerable suspicion, he is called upon for his own sake and his own safety 
to state and to bring forward the circumstances, whatever they may be, which might reconcile 
such suspicious circumstances with perfect innocence. 

16. Directions on Benefit of the Doubt. — 

In criminal cases there is always a result open to the Jury which is practically looked 
upon as merely negative, viz., that which declares the accused to be not guilty of the crime 
with which he is charged. In cases of doubt, it is to this view that the Juries are taught 
to. lean. 

The Judge is bound to tell the Jury that the accused could rely on the prosecution evi- 
dence so far as it helped them and that they are entitled to the benefit of the doubt.* In every 
case it is well to include a direction that the prisoner must always be given the benefit of the 
doubt ;** ® and it is a customary caution to give the Jury to tell them that if they feel any doubt 
whether the prosecution or the defence version is true they should acquit the prisoner.**^ 
The doctrine of reasonable doubt may be conveyed to the Jury in any adequate language.*** 
In some case it has been held that omission to caution the Jury to give the accused the 
benefit of a reasonable doubt amounts to misdirection; *** especially in cases in which 
the evidence for the prosecution is not overwhelming,*®* or where the evidence is equally 
balanced; *®* or is of a doubtful character.*®* But in other cases it has been held that 
such omission is not necessarily a misdirection and does not always render a conviction in- 
valid ; *®® though, as a matter of practice, it is well always to charge with these words.*®* 
It is a usual and most proper direction for the Judge to instruct the Jury that if they entertain 
a reasonable doubt as to the guilt of any one of the accused the Jury should give him the 
benefit of the doubt and acquit him, and that it ought, as a matter of practice, to be given in 
every case, though the omission to give it may not, in every case, constitute a misdirection of 
such a character as to render a conviction invalid. Where, in regard to one of the accused, the 
Judge, after summing up the evidence, observed ; — "There only seem to be some vague sugges- 
tions that he might have been concerned in the offence ; when we scrutinise the evidence it 
seems very weak and, for the reason 1 have pointed out to you, it seems to be wholly in- 
conclusive.” Held, with regard to that accused, that the omission to give a direction as to 
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the benefit of the doubt amounted to a misdirection which prejudiced the accused and he 
must therefore be acquitted-* ** Where the Judge omitted in his charge to the Jury any 
direction as to the onus of proof or that the accused was entitled to a reasonable doubt, and 
it could not be said in the case that properly directed the Jury must have returned the same 
verdict ; Held, that there was a misdirection vitiating the trial.*®® The Judge told the Jury in 
reference to giving the benefit of doubt to the accused that "the great object for which 
you are empanelled is to find out whether you have such doubts {i.e., reasonable doubts)" : 
Held, that this is not a very accurate statement of the position ; the aim of a Jury trial is not 
a physological examination of the mentality of the jurymen, it is concerned (in the words 
of -the Privy Council) with 'the definite proof of a distinct offence', and the use of language 
tending to divert the attention of the Jury from the main issue to a subsidiary point is to be 
deprecated.*®^ The Judge must impress upon the Jury that if there is any doubt in their 
minds they must give the benefit of that to the accused.*®* The direction about a reason- 
able doubt should appear at the end of the charge or in its appropriate place in the body 
of the charge ; to conclude this head with an academic disquisition on the subject of proof is 
not only useless and a waste of time but will certainly have the effect of filling the minds of 
the Jury with confusion.*®* Where a Sessions Judge in his charge, after summarizing the 
exposition of the law to the Jury, discussed the question ef reasonable doubt when dealing 
with the law in the case, and again at the close of the charge he warned the Jury that "they 
are themselves to weigh the evidence and to come to findings on facts on their own judg- 
ments" : Held, that there was no misdirection.*®® 

17. Recording Heads of the Charge to the Jury. — 

The proviso to S. 367 Cr. P. C. says that in trials by Jury the Court need not write a 
judgment, but the Court of Session shall record the heads of the charge to the Jury. The 
Judge should not write a judgment merely, because it would be impossible to tell from it 
how the case had been left to the decision of the Jury, — which is the all important matter to 
be seen for the purpose of deciding whether the verdict should be upheld or not ; so, even if he 
writes out a judgment he should record his heads of charge to the Jury. 

Under S. 464, Act X of 1872, which provided that in trials by Jury heads of charge 
were to be recorded, it was held that the words must be construed reasonably and include 
such statements on the part of the Sessions Judge as will enable the Appellate Court to decide 
whether the evidence has been properly laid before the Jury or whether there has been any 
misdirection in the charge.*®* So it has also been held under the Code of 1882 that although 
under the law only heads of charge need be recorded, the Judge should give sufficient indi- 
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cation in his charge that he has complied with the law, so as to enable the Appellate Court to 
form an opinion whether he has acted in accordance with the provisions of S. 297 or notJ 
All authorities are unanimous that the heads of charge must be sufficiently full and that the 
Court is under a duty to follow the procedure laid down in the statute and in the decisions of 
the High Courts.*®*, 

Charge to the Jury should be written In understandable English so that the High Court 
may be able to ascertain without puzzling themselves what was the meaning of the Judge 
which he intended to convey to the Jury ; further, the copy must be split up into sentences and 
paragraphs and properly punctuated to enable one to read it easily ; the Judge should 
also set down in his charge what he said to the Jury about the law.* ® ‘ The Judge is not 
required to make a verbal transcript of his summing up ; it is only the heads of charge that he 
is required to record. * ® ■’ It is always desirable to use the plainest and simplest language.* *® 
The language should not be extravagant,* ® ‘ nor involved in strong and colloquial expressions,* ®* 
but such as would present no difficulty in appreciating its meaning and would not be liable to 
misinterpretation,*** would not leave a misleading impression,*^" and would not create 
confusion in the minds of the Jury. * " * 

The Judge should give sufficient indication in his record of the heads of charge that the 
requirements of the law have been complied with. In a certain case in connection with the 
record of the charge that came up before him, Batchelor, J., observed as follows : — “To 
ascertain whether there was misdirection to the Jury we must look to the Judge's charge of 
which the heads are recorded under S. 367 Cr. P. C. It is true these are only the heads of 
the charge, not a verbatim reproduction of what was said, but this consideration does not 
advance matters much here. For 1st, as was ruled in Kasiiii S/ieik's Case, (1875) 25 W. R. 32, 
the expression 'heads of charge' must be constructed reasonably and muist be held to include 
such statements on the part of the Sessions Judge as will enable the appellate Court to decide 
whether the evidence has been properly laid before the Jury or whether there has been any 
misdirection in the charge. And secondly, the charge is not objected to merely on the ground of 
brevity. While, therefore, 1 am quite prepared to believe that the points noticed in the written 
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record of the charge were expanded and developed in the oral statement, 1 cannot concede 
that faults apparent from the record of heads of the charge had in fact no existence. And it 
must be remembered that the written heads are in fact the only record we have of the Judge's 
address and we must perforce base our decision on that record. No do 1 propose to subject 
the charge to any exhaustive analysis ; for none is needed. On its face the charge is through- 
out disjointed, incoherent and even ungrammatical. Though the Judge himself says that the 
Jury were probably puzzled by the long addresses made to them by the respective pleaders his 
charge, so far from tending to enlightenment, is confused and confusing. A few minor points, 
selected apparently at haphazard, are noticed in a superficial and perfunctory manner, the 
Jury being left without any practical guidance even upon those matters. But of the real merits 
and essential features of the case — what the prosecution alleged against the accused — what his 
defence was — how the evidence bore in favour of one side or the other — as to all that, the 
charge is confused and defective. Many passages defy any reasonable construction and of some 
others it was found impossible to say whether they were statements which the Judge was 
making or statements which he was combating.^ 

The following extract from a judgment of Bucknill, J., shows how a charge is to be 
recorded : ''Where heads of charge are written out before the charge is delivered or taken 
down verbatim, they should be placed on the record by the Judge as soon as he finds it 
possible to do so, and whilst what he said is fresh in his recollection. The record of the heads 
of charge to the Jury need not be meticulous or lengthy, but it must give accurately the subs' 
tance of what the Judge said to the Jury so that the High Court may, if occasion arise, be 
able to ascertain from the record whether the law and the facts relative to the case were fairly 
and properly put to the Jury. A charge which says that certain Sections of the Penal Code 
were read over and explained to the Jury is quite unsatisfactory and cannot be approved of. 
The object of the heads of charge is to inform the High Court, should occasion arise, of what 
direction the Judge gave in law to the Jury and the nature of his summing up of the evidence, 
not only for the prosecution but also for the defence. The heads of charge are not intended 
to be an exhaustive detail of every particular which the Judge may have addressed to the Jury 
♦ •. The heads of charge should record in an intelligible form and with sufficient fulness 
the points of law and the direction given by the Judge to the Jury, and the record should 
represent with accuracy the substance of the charge by the Judge''. ^ ^ 

The style of the charge should not be in the nature of an exhortation. In a case in 
which the Judge repeatedly called up the Jury in the following terms : "Do you believe this ?" 
"Can you believe that ?" instead of leaving them to judge of the evidence and to decide 
what weight is to be attached to it, it was held that the style was very objectionable and that 
it was not a summing up which the law contemplates but a sustained effort at pursuasion to 
take a particular view.^ ‘ ^ 
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Although the method of expression and the form of a charge may be unsatisfactory, yet 
if in substance one can see from the heads of charge what were the directions which the Judge 
gave to the Jury and that they were right and proper, there can be no ground of complaint 
even though the phraseology and form adopted might be open to question.*’® 

The Judge should set down in his charge what he said to the Jury about the law.*’* 
As the law allows an appeal it is not only necessary but desirable that the charge should 
be recorded in intelligible form and with sufficient fulness to enable an appellate Court to 
satisfy itself that all points of law were clearly and carefully explained to the Jury in 
reference to the facts and evidence in the case.*” Under S. 367 Cr. P. C., the Judge 
is called upon by law to state in what way the law on the subject was explained to the Jury ; 
the heads of charge ought also to show that the evidence was properly laid before the 
Jury.*’* It is not necessary to write a judgment; but the charge recorded should be such 
as would convey information to the appellate Court in case of appeal as to the explanation 
of the law by the Judge and about his directions on important questions of fact.*’* A 
mere statement in a written charge that the Sections were explained to the Jury is not 
sufficient; and what was in fact stated to the Jury must be set down in the charge.**® 
There must be sufficient materials for the appellate Court to ascertain whether he did or 
did not correctly explain the law or properly put the facts to the Jury.*®’ The charge 
need not be written out in extenso, but the Judge should faithfully and in an intelligent form 
record the heads of charge on the lines upon which he addressed the Jury, both on the evidence 
and on the law.**® It should be recorded in such a way as to enable the High Court 
to know what was actually said.*** In a series of rulings it has been held that where 
the provisions of the Section are such that they require explanation, an omission in this 
respect is fatal.*** 
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But it has also been held that unless the case is extremely complicated it is enough to 
recoW as a head of the charge that the Section of the Penal Code relating to the offence 
charged has been read and explained to the Jury^*® and the omission to record the 
explanation of the law does not vitiate the trial.**® So, in a certain case, where the record 
of the charge was "Ss. 419, 467 and 120 B and other connected Sections 415, 416, 463, 
464 and 120 A of the Penal Code read and explained to the Jury”, and it was contended 
that the charge did not disclose how the Sections were actually explained: 77e/d!, that there 
would have been some force in the contention if there was any special difficulty about 
any of these Sections, but none of the Sections presented any particular difficulty and what 
was said in the charge was sufficient explanation.*’ ^ 

The heads of charge need not be reduced to writing before delivery of the charge 
but they ought to be written as soon as possible thereafter and when the facts are fresh 
in the Judge's mind.*** 

18. How the Charge is to be delivered.— 

Under the law the Judge himself has to charge the Jury. But where the Judge wrote 
out the charge and it had to be delivered to the Jury in Urdu, a language of which the 
Judge was ignorant, and the charge was translated into that vernacular and the translation 
was read out to the Jury by the Government Pleader : Held, that the procedure was not 
illegal.*** Where a juryman did not know English and the charge was translated by 
the Public Prosecutor in the presence of the defence Counsel and read out to the Jury, 
and the accused was found guilty by the Jury unanimously, it was held that the accused 
was not prejudiced.**® In this last-mentioned case it was observed that the procedure 
was unfortunate but was not unfair and did not cause any prejudice to the accused and 
so did not vitiate the trial, but that in such circumstances it is desirable that the 
or the Judges themselves should explain the charge to the juryman who does not know 
English. 
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487. Hanif (1932) 34 Cr. L. J. 56: A: I. R. 1932 
C. 786: 140 1. C. 723. 

488. Fanindra (1908) 36 C. 281 : 13 C. W. N. 
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489. Sur Nath (1927) 50 A. 365 : 28 Cr. L. J. 950 : 
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CHAPTER VIII 


F. -Conclusion of trial in Cases tried by Jury-Ss. 300-306. 

" and 

G. -Retrial of Accused after Discharge of Jury.—S, 308. 

Verdict> 

S. 300. In cases tried by jury, after the Judge has finished his charge, the jury may retire to cpreidcr their 

verdict. 

Except with the leave of the Court, no person other than a juror shall speak to, or hold any communication- 
with, any member of such jury. 

S. 301. When the jury have considered their verdict, the foreman shall inform the Judge what is their verdict, 
or what is the verdict of a majority. 

S. 302. If the jury are not unanimous, the Judge may require them to retire for further consideration. After 
such a period as the Judge considers reasonable, the jury may deliver their verdict, although they are not unanimous. 

S. 303. (1) Unless otherwise ordered by the Court, the jury shall return a verdict on all the charges on whicK 
the accused is tried, and the Judge may ask them such questions as are necessary to ascertain what their verdict is. 

(2) Such questions and the answers to them shall be recorded. 

S. 304. When by accident or mistake a wrong verdict is delivered, the jury may, before or immediately 
after it is recorded, amend the verdict, and it shall stand as ultimately amended. 

S. 305, (1) When in a case tried before a High Court the jury are unanimous in their opinion, or as many 
as SIX are of one opinion and the Judge agrees with them, the Judge shall give judgment in accordance with sucb 
opinion. 

(2) When in any such case the jury are satisfied that they will nor be unanimous, but six of them are of 
one opinion, the foreman shall so inform the Judge. 

(3) If the Judge disagrees with the majority, he shall at once discharge the jury. 

(4) If there are not so many as six who agree in opinion, the Judj^e shall, after the lapse of such time as 
he thinks reasonable, discharge the Jury. 

S. 306. ( I ) When in a case tried before the Court of Session the Judge does not think it necessary to 
express disagreement with the verdict of the jurors or of a majority of the jurors, he shall give judgment accordingly. 

(2) If the accused is acquitted, the Judge shall record judgment of acquittal. If the accused is convicted,, 
the Judge shall, unless he proceeds in accordance with the provisions of S. 562, pass sentence on him according 
to law. 

S. 308. Whenever the Jury is discharged, the accused shall be detained in custody or on bail (as the case 
may be), and shall be tried by another Jury unless the Judge considers that he should not be retried, in which case 
the Judge shall make an entry to that effect on the charge and such entry shall operate as an acquittal. 

List of Headings : — 

1 . Preliminary, 

2. Retirement of the Jury to consider their verdict — S. 300. 

3. Meaning of the term 'Verdict", 

4 . Delivery of verdict — Ss. 301 — 302. 

5. Reconsideration of verdict. 
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6. Majority verdict given out as unanimous verdict. 

7. Verdict settled by casting votes. 

8. Verdict based on private knowledge of Jury. 

9. Mode of delivering verdict— General verdict — Special verdict. 

10. Reasons for the verdict. 

1 1. Observations of the Jury. 

12. Verdict must be on all the charges. 

13. Verdict on offences not charged. 

14. Questioning the Jury (S. 303). 

15. Questioning the Jury on incomplete verdicts. 

16. Questioning the Jury on ambiguous verdicts. 

17. Questioning on absurd verdicts. 

18* Questioning for purpose of specific finding after a plain verdict. 

19. Record of questions and answers — Sub-s. (2) of S. 303. 

20. Construction of the verdict. 

21. Amendment of the verdict (S. 304). 

22. Verdict when to prevail — Ss. 305 and 306 Cr. P. C. 

23. Verdict when not to prevail. 

24. English practice. 

25. Verdia of Jury in a case triable with the aid of assessors. 

26. Passing of sentence in accordance with the verdict. 

27. Discharge of Jury, Effect of — S. 308. 

28. Impeachment of verdict by the evidence of jurors or other extraneous evidence. 

COMMENTARY- 


t Pt. II 


1. Preliminary. — 

The provisions of this Code relating to the reconsideration or amendment of the 
verdict and questioning of the Jury are the following ;~ 

S. 302. If the Jury are not unanimous the Judge may require them to retire for 
further consideration. After such a period as the Judge considers reasonable the Jury 
may deliver their verdict although they are not unanimous. * •* * 

S. 303. (1) And the Judge may ask them such questions as are necessary to ascertain 
what their verdict is. 

(2) Such questions and answers to them shall be recorded. 

S. 304. When by accident or mistake a wrong verdict is delivered, the Jury may, 
t)efore or immediately after it is recorded, amend the verdict, and it shall stand as ultimately 
•amended. 

S. 305. When in a case tried before a High Court * * * 

(4) If there are not so many as six who agree in opinion, the Judge shall, after 
ihe lapse of such time as he thinks reasonable, discharge the Jury. 

S. 305 cl. (4), therefore, contemplates a further consideration as mentioned in S. 302. 

The above also was the law under Act X of 1882. In Act X of 1872 there were 
provisions in S. 263 corresponding to S. 302 and part of S. 303 quoted above, but not to 
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the other Sections. In Act XXV of 1861 there a provision in S. 352 corresponding.; 
t6 S. 302 only, the word 'finding' being used instead of the word verdict'. 

On the provisions of the law as it stands at present it seems clear : — (1) that in the case 
of a unanimous verdict the Judge cannot require the Jury to consider the verdict further ; 
(2) that the Judge may ask the Jury such questions as are necessary to ascertain what 
their verdict is ; (3) that the questions and the answers must be recorded ; and (4) that a 

wrong verdict delivered by accident or mistake may be amended either before or immediately 
after it is recorded. Upon the aforesaid provisions a question also arises as to whether 
they are exhaustive and therefore, by implication, exclude the power of the Judge to ascer- 
tain the reasons for the verdict in order to decide whether he would dissent from it or not, 
a question about which there is some conflict of judicial opinion. We now proceed to deal 
with the subject under different headings. 

2. Retirement of the Jury to consider their Verdict. — S. 300. 

After the Judge has finished his charge, the Jury may retire to some room arrangecf 
for the purpose, to consider what should be their verdict. The Jury may retire, it is 
not necessary that they must retire in every case. They may, as soon as the charge is 
finished, deliver their verdict without retiring, if they can come to a definite conclusion 
then and there. If they cannot do so and want to have consultation amongst themselves, 
they must forthwith retire to the jury-room and then consider their verdict without any 
chance of outside communication. Dispersal of the Jury for several hours, after the charge 
and before the consideration and delivery of the verdict, vitiates the trial. ^ All the jurors 
must be in the retiring room together during the whole time.® In complicated cases they 
ought to retire and take reasonable time to consider their verdict ; for, as Field J., observed 
in a case, — "It appears that the Jury retired for 8 minutes only and in this case I desire to- 
observe that this was insufficient to enable the Jury to consider the evidence and 
deliberate thereon amongst themselves.*'^ 

English Cases , — 

The Jury are bound to deliberate in private and if a stranger, whether an officer 
of the Court or not, is present for a substantial time during their deliberations, then their verdict 
is vitiated ( Gobi/ V. Wet herill, {1915) 2 K. B. 674). During the retirement of the Jury no 
officer of the Court may enter into any discussion with the Jury as to the case or answer 
any question put by them. If any further assistance is required by them it must be given 
in open Court by the Judge in the presence of the accused. {Wilbnot (1914: 10 Cr. A. 
R. 173 : 78 J. P. 352). Where a juror, after the summing up and after the Jury 
had deliberated in the box for some minutes, signified their wish to retire to consider 

1. Sariman Ahir (1924) 26 Cr. L. J. 861 : A.l.R. 1930 C. 446 : I26 I. C. 753 [referring to R. 

1925 P. 595 ; 86 I. C. 717. v. O' Conne! 1 Cox. C. C. 410.] 

2. Kcscruddin (1930) 31 Cr. L* J. 1090 : A. I. R. 3. Roghuni Singh (1882) 9 C. 455 ; 11 C. L. R. 

569, 
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their verdict, separated from his colleagues by mistake and left the building and was 
absent for a quarter of an hour before rejoining them, it was held on appeal to 
constitute an irregularity which rendered all the proceedings abortive and that the only course 
open to the Court was to discharge the Jury and commence the proceedings afresh and 
that it was not relevant to consider whether the irregularity had in fact prejudiced the accused. 
{Ketteridge, (1915) I K. B. 467 : 84 L. J. (K. B) 352 : 11 Cr. A. R. 54.) 

It is highly undesirable that a Jury in any case, much more in a criminal case, should 
have any communication with anybody, who is not a juryman, upon the subject-matter 
of the trial. It is highly undesirable that a Police Constable should be stationed anywhere 
or in any position in which he can hear the deliberations of the jurymen or that anybody 
should be in a position where it is possible for him to know the form the deliberations of the 
Jury took, or what view any particular juror expressed about the matter. It is a dangerous 
thing for a Court to rely upon anything except the verdict of the Jury or to listen to the 
statements of individual jurymen made to this or that person, after they had performed 
their duty and delivered their verdict. The Jury are to make their deliberations in 
private ; the presence of a stranger for a substantial time in their room when they are 
deliberating vitiates the verdict.® When it was proved that after the charge had been 
delivered, a person other than a juror spoke to or held communication with a member 
of the Jury without the leave of the Court : held, that that was sufficient to upset the 
verdict, and it was not relevant to consider whether the irregularity had in fact prejudiced 
the accused ; and that it is a matter of great importance that S- 300 Cr. P. C, which is 
explicit in its terms should be observed.® 

When a Jury put a single question to the Judge in Chambers, on a point of law, 
whereupon they were taken into Court and their question was answered, it was held that 
it was only an irregularity.' If a Jury, after retiring to consider their verdict, address a question 
to the Bench, it should be asked publicly. See Notes under heading " When a new juror 
shall be ridded &c" in Pt. II Ch. III. ante. See also cases under heading ‘'Locking up Jurg" 
in Pt. II Ch. VI ante. 

It is improper for a juror to communicate the deliberations of the Jury to the public 
or for any one to publish such c< 2 mmunication.'’ 

3, Meaning of the term ‘Verdict’. — 

By Verdict’ should be understood the collective opinion of the Jury as a body, arrived 
at after mutual consultation and ascertained and announced by the foreman. In rases of 


4. In re Bonomally (1916) 44 C. 723 : 21 C. W. 
N. 167; 18 Cr. L. J. 311 : 38 I. C. 423 
[referring to Reg. v. Murphy (1869) L. R. 2 
P. C. Ap. Ca. 535] 

5. Goby V. Weatherill (1915) 2 K. B. 674. 

6. Benimadhab (1918) 46 C. 207 : 22 C. W. N. 
740 : 27 C. L. J. 553 : 19 Cr. L J. 737 : 46 


i. C. 513 [referring to R v. Ketteridge (1915) 
I. K, B. 467 : 1 1 Cr. A. R. 54.] 

7. Bilash (1922) 27 C. W. N. 626 : 25 Cr. L. J. 
. 343 : A. I, R. 1923 C. 647 : 77 I. C. 231. 

8. Lenton (1919) 14 Cr. A. R, 105. 

9. Armstrong (1922) 16 Cr. A. R. 149. 
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disagreement amongst the Jury, the individual opinions of the members are never intended to 
be disclosed.'® The verdict which the foreman is called upon to deliver is the verdict 
arrived at unanimously, or by the majority.' ' By Verdict' must be understood the final verdict 
which the Judge would be bound to record ; when the Jury misunderstood the charge and 
the Judge had to put questions to understand the real meaning of the verdict originally 
delivered, and which question the Judge was empowered to put under S. 303 Cr. P. C., 
the original verdict was no verdict, and there could be no verdict recorded until the last of 
the questions had been answered.'^ Intermediate verdicts are not recognized in law. Where 
a Sessions Judge, without summing up the entire case to the Jury and without charging them 
on all the issues involved, drew their attention to the evidence relating to the time of occurrence, 
upon which the whole case depended, and asked them to return an intermediate verdict of not 
guilty : Held, that the procedure followed was highly irregular and that the case should be 
retried.'^ The verdict must be a genuine verdict brought in after proper consideration: the 
Jury cannot abdicate their functions in favour of the Judge. Where a Jury returned a verdict 
that they agreed with whatever opinion the Sessions Judge might form, and on being asked to 
give a proper verdict came back within nine minutes with another verdict and the Judge 
accepted the verdict remarking that he disagreed with it : Held, that it could not be said under 
the circumstances that the Jury had properly considered the case and brought in a genuine 
verdict." The law expects a juryman to exercise his own understanding on the case 
submitted to him and to decide on evidence and not to follow the opinion of his Fellows.'® 
The Jury have not to return a verdict upon their moral belief of a case but upon legal proof 
of the facts constituting the offence.' ® 

The term Verdict' in S. 423 Cl. (d) Cr. P. C., means the entire verdict on all the 
charges framed, in case of a trial for various offences as provided by S. 236 Cr. P. C. The 
term is not limited to a verdict on a particular charge on which the accused is convicted and 
the conviction on which is appealed against.'^ 

There is no intermediate stage between guilty and innocent" (quoting v. 

Plumnier^^ in which Bruce, J. said : "It is a very dangerous principle to regard a verdict of not 
guilty as not fully establishing the innocence of the person to whom it relates"). 

A verdict of 'not guilty' covers every degree of mental condition from mere hesitating 


10. Abdul Hameed (1912) 36 M. 585 ; 15 Cr. L. 
197 : 22 1. C. 981 ; Jagannath ( 1925 ) 2 . O. 
W. N. 534: 26 Cr. L. J. 1346 : A. I. R. 
1925 O. 746 : 89 I. C. 386. 

11. S. 301 Cr. P. Code. 

12. Appa (1884) 8 B. 2 0, 211; Sustiram (1873) 

21 W. R. 1. 

13. Nasar Darzi (1928) 33 C. W. N. 451 : 30 Cr. 
L. J. 434 ; A. 1. R. 1929 C. 62: 115 1. C 
257. 

14. Abdul Barik (1928) 48 C. L. J. 477 : 30 Cr. 
L. J. 54 ; A. I. R 1928 C. 827 : 1 1 3 1. C. 70. 


15. Petamber v. NasaruJdy (1875) 25 W. R. 4 
(a C3S3 under See 521 etc. of Act X of 1872, 
i. e., relating to removal of obstruction to a 
public pathway.) 

16. Euayat Husain (1926) 49 A. 209 : 28 Cr. L. J. 
15 : A. I. R. 1926 A. 752 ; 99 (. C. 47. 

17. Krishna Dhan (1894) 22 C. 377. 

18. Non! Copal (1910) 15 C. W. N. 646: 12 Cr. 
L. J. 396 : 11 I. C. 530. 

19. (1902) 2 K. B. 339 ; 20 Cox. C. C. 243. 
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doubt as to the guilt of the accused to a complete conviction of his innocence. A verdict 
‘that they (the jurors) give the accused the benefit of the doubt’ is not known to law.* ® 

A Jury returned a unanimous verdict of ‘doubt’, and when the Judge asked them 
their opinion about a certain part of the case they admitted that they had not considered it ; 
then the Judge sent the Jury back to consider that part of the case and the Jury returned 
with a verdict of guilty ; it was held that there was nothing illegal in the procedure adopted.* '■ 
It is not open to a Judge to construe a verdict of ‘not guilty' of the Jury or the majority of 
them as being open to the hypothesis that they have considered the accused guilty of some 
misconduct not amounting to the offence ; the only legitimate inference is that in the opinion 
of the Jury or the majority of them, as the case may be, it is not established that the accused 
has committed the offence with which he was charged.** 

4. Delivery of Verdict — Ss. 301-302. — 

When the Jury have considered their verdict and have come to a conclusion either 
unaminously or by majority, they shall return to the jury-box in the Court and deliver their 
verdict through the foreman. The law requires a juryman to exercise his own understanding 
on the case submitted to him, and to decide On evidence, and not to follow blindly the 
opinion of his fellows ; where one out of three (in a Jury of five) depends on the opinion of 
the other two, the verdict of the three is not that of a legal majority.* * When the foreman has 
delivered the verdict in the hearing of the other jurors and without dissent from any of them, 
it is conclusive and cannot be challenged thereafter by any of the jurymen.*^ In B. v. 
Wooller^ ® a contention was raised that the delivery of the verdict by the foreman was not 
made in the hearing of all the jurors and to support the contention it was proposed to produce 
affidavits of some of the jurors. Lord Ellenborough, C- J. said, — "Court think that they are 
precluded from the means of acquiring that knowledge through an affidavit of any of the jurors; 
if they cannot agree in their verdict they ought to express dissent at the time. But if the jurors, 
at the time when the verdict was delivered by the foreman, had not the means of hearing 
what was propounded for them, there is no need of their affidavits upon that point. If the 
verdict had been given under such circumstances as ordinarily occur, the Court would infer 
their consciousness of what was propounded by their foreman. But the danger would be 
infinite from allowing such affidavits to be received ; and this has doubtless in former times 
deterred the Court from yielding to such applications". 

If the verdict be unanimous, the Judge is bound to receive it unless contrary to law, and 
if the Judge dissents, he may act under S. 307 Cr, P, C. * ® See Notes under heading 
"Questioning the Jury", jjosl. 


20. Panchanon (1932) 37 C. W. N. 341 : 34 Cr. 
L. J. 608 ; A.I.R. 1933 C. 404 : 143 I.C. 600. 

21. Sur Nath (1927) 50 A. 365 : 28 Cr. L. J. 950 : 
A. I. R. 1927 A. 721 : 105 I. C. 662. 

22. Ahmed Shah (1929) 23 S. L. R. 397 : 30 Cr. 
L. J, 877 : A.I.R. 1929 S. 145 ; 118 1 C. 195. 

23. Petamber v. Nasaruddy (1875) 25 W, R, 4. 


24. Dada Ana (1889) 15 B. 452, 467 (Citing 
Wooler(18l7) 2 Stark. Ill: 6 M. 6- S. 366). 
See also Brian Bonham (1912) 13 Cr. L. J, 815 
(F. B ): 17 1. C. 559 (Punj.) 

25. (1817) 2 Stark. Ill: 6 M,&-S. 366. 

26. Mahaddi (1880) 5 C. 171 ; Vyuzir Mundul 
(1876) 25 W. R. 25. 
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If the foreman informs the Judge that they are not unanimous, the Judge may under 
S. 302 require them to retire for further consideration, and it is open to the Judge to give at 
the same time further directions on matters of law.^^ The object of S. 302 is to secure, if 
possible, an unanimous verdict. The Judge, when informed that the Jury are not unanimous, 
should not make minute enquiries to learn the nature of the majority and its opinion so that he 
may have the opportunity of accepting or refusing that opinion as a verdict, according as it 
coincides with his own opinion or not. The Judge should only require the Jury to retire for 
further consideration, for it is quite possible that, on further discussion, what was the majority 
might have become the minority, and in all fairness to the accused this course should be 
followed. If, however, the Judge goes so far as to ask the Jury what is the exact majority 
and what is the opinion of the majority, then whatever may have been the individual opinion 
of the Judge, he ought to receive that verdict without hesitation, and if he differs from it he 
should proceed as directed by S. 307 Cr. P. C.“® After the verdict has been actually delivered 
by the Jury, the Sessions Judge cannot, under the provisions of S. 302 Cr. P. C., require them 
to retire for further consideration. He can do so after ascertaining that the verdict is not 
unanimous but only before it has been actually delivered."'® 

The Jury may then take such time as the Judge considers reasonable for this further 
consideration and then deliver their verdict, although they are still not unanimous (S, 302). 
The Judge cannot again ask them to consider that verdict ; if it is clear and specific, he must 
either accept it or act under S. 307. The Judge is only entitled to question the Jury as to 
their verdict where it is ambiguous or incomplete, and may ask the Jury only such questions as 
are necessary for ascertaining what their verdict is.^® (See Notes under heading Questioning 
the Jury\ post). 

Where there are more than one accused and there are several charges, the officer of the 
Court should take the verdict of the Jury upon each charge separately- 

5. Reconsideration of Verdict. — 

Where after a verdict of 'guilty' by the Jury, there was a further charge by the Judge, and 
then a verdict of 'not guilty', the procedure is illegal and vitiates the trial. A Judge cannot 
refuse to accept the verdict of the Jury acquitting the prisoner on the first count and finding 
him guilty on the second, and require them to find the prisoner guilty on the first count ; the 
Judge has no power to control the Jury in this manner ; he should record the finding on the 


27. Bharmia (1895) Rat, 736 : 1 Cr. L. J. 265 ; 6 
Bom. L. R. 298. 

28. Hurry Churn (1883) 10 C. 140, 145 : 13 C. 
L. R. 358. See also ChuniUl (1898) Rat. 982, 
984 ; Jhubboo Mahton (1882) 8 C. 739, 754 •, 
Bharmia (1895) Rat. 736: 1 Cr. L. J. 265 : 6 
Bom. L. R. 258 ; Kya Nyun (1913) 15 Cr. L. 
J. 678 : 25 1. C. 1006 (Bur.) 

29. Kyu Nyun (1913) 15 Cr. L. J. 678 : 25 I. C. 

1006 (Bur). 


30. Abdul Hameed (1912) 36 M 585, 590 : 15 Cr. 
L. J. 197 : 22 I. C. 981. 

31. EranKhan (1923) 50 C. 658:24 Cr, L. J. 
838 : A. 1. R. 1924 C. 47 : 74 I. C. 950. 

32. Jahey Sheikh (1927) 32 C. W. N. 144: 29. 
Cr. L. J. 228 : A. I R. 1928 C. 228 : 107 1. C. 
90 ;Dori (1935) 1935 A. L.J. 1142: 36 Cr. 
L. J. 1377 : A. 1. R. 1935 A. 1020 ; 158 1. C. 
438. 
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first count as the verdict of not guilty and on the second count guilty, and sentence the 
prisoner accordingly.®* But where the Jury first returned a confused verdict and the Judge 
directed them afresh and thereupon they gave a second verdict, it was held that the conviction 
based on the second verdict need not be set aside.®* A Judge is not wrong in directing a 
Jury to reconsider their verdict when it appears from a statement accompanying their verdict 
that they were confused and failed to understand the remarks of the Judge. The act of a 
Judge in giving a Jury, who are not intelligent men, in a complicated case, a paper in which 
the different counts against each prisoner and the witnesses whose testimony bore upon each 
count are noted is not objectionable.*® The Judge is not obliged to accept the absurd verdict 
of a Jury and is entitled to tell the Jury to consider the matter over again ; there is no duty on 
the Judge to accept and interpret for himself such a verdict when the Jury are there and can 
give a proper verdict ; cross-examination of the foreman in such a case is not a proper proce- 
dure.** Thus, where the Jury gave the verdict in the following form : "We have no doubt that 
the prisoner killed N. We think N gave no provocation, but we do not think it murder, because 
the prisoner had no object in killing him" ; the Judge thereupon requested the Jury to 
reconsider the verdict with reference to the exception already brought to their notice. On 
their return, they brought in a verdict of guilty of murder. Held, as the first verdict was not a 
legal finding, the Judge was justified in directing the Jury to reconsider that verdict, and the 
second verdict was the legal verdict in the case.*’ So, when a Jury found that the accused 
was guilty of murder but refused to convict him because there had been no eye-witnesses ; 
held, that the Judge ought to have explained to the uury that the testimony of eye-witnesses 
was not necessary to the establishment of a charge of murder and that the Jury, if they had no 
doubt as to the guilt of the accused, were bound to give effect to the conclusion at which 
they had arrived.*® 

The Judge is bound to explain the law again when the Jury, on being asked about 
their verdict, show by their conduct that they were not able to follow his summing up.** 
When the Jury are not unanimous, it is open to the Judge to further direct them on matters 
of law at the time of requiring them to retire for further consideration.*® When it is clear 
that the Jury had not understood the law and that fact is disclosed by answers to questions 
which the Judge was bound to put to the Jury, the Judge is entitled to ask further questions 
to ascertain what their verdict really was. If the Jury ask for permission to reconsider their 
verdict, the Judge would be justified in giving such permission and accept the verdict of 
the Jury after such reconsideration.* * But where the verdict is clear and not vitiated by any 
accident or mistake, the Judge has no power either to question the Jury as to their reasons 


33. Joykisto (1867) 7 W. R. 22. See also Sakhaut 
(1865) 2 W. R. 13. 
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36. Hamid Ali (1929) 57 C. 61 : 31 Cr. L J. 761 : 
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37. Uckoor (1864) 1 W. R. 50. 

38. Cokool (1876) 25 W. R. 36. 

39. Palavesa Tevan (1911) I M. W, N. 190 : 12 
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41. NgaTmCyi(1926) 4 R. 488 (F. B.) ; 28 Cr. 
L. J. 213 : A. I. R. 1927 R. 68 : 99 1. C. 10f3. 
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for the verdict under S. 303, or to direct them to amend their verdict under S. 304, even if the 
Jury had mistaken the law ; if such a mistake had resulted in an erroneous verdict, the only 
course open for the Judge is to refer the case to the High Court under S. 307 ; it is not open 
to him in these circumstances to address another charge to the Jury on the law and to request 
them to reconsider their verdict in the light of his legal instructions.* When the Judge is 
not minded to accept what is obviously and admittedly an inconsistent verdict of the Jury, 
he can make further charge to the Jury without referring the case to the High Court for 
consideration.*® The prisoner was charged under S. 302 1. P. C ; the Jury returned a 
verdict of guilty under S. 304 I. P. C. The Judge thought the verdict was incorrect and put 
to the Jury general questions on intention and knowledge to ascertain if those points had 
been considered by them ; and being of opinion that the Jury had not understood the law, 
the Judge again explained the law to them. The Jury then returned a fresh verdict of guilty 
under S. 302 1. P. C. Held, that the fresh verdict could not be accepted and there must 
be a retrial.** 

Where part of the finding of the Jury is not clear in law though another part of the 
finding is an acquittal on certain counts, the Judge is entitled to ask them to reconsider their 
verdict. * ® 

6. Majority Verdict given out as unanimous Verdict. — 

In a trial before a Judge of the Chief Court of Lahore, the foreman publicly announced 
the verdict of “not guilty” as the unanimous verdict of the Jury, in the hearing of all the 
jurors and without dissent on the part of any of them. The verdict was recorded and the 
prisoner was acquitted. From information received some days afterwards, the trying Judge 
was led to believe that, as a matter of fact, the jurors were not agreed as regards the verdict. 
The Judge summoned the foreman of the Jury and examined him on oath. He deposed 
that the verdict given as the unanimous verdict was really the verdict of a majority of the 
jurors and was given as the unanimous verdict owing to a misunderstanding that the opinion 
of the majority was binding on all the jurors. The Judge thereupon referred the matter to 
the Full Bench under S. 1 1 of the Punjab Courts Act. Held: (1) that the Full Bench had 
authority to give opinion on the matter ; (2) that the Court had no jurisdiction in consequence 
of the foreman’s subsequent statement, to set aside a verdict given in open Court, and in 
the hearing of all the jurors, and the formal order of acquittal that followed thereupon.*® 
On an application for retrial on the ground that the verdict was not unanimous the Court 
of Appeal received affidavits of certain of the jurors that they did not hear this verdict 
delivered and did not assent to it, and accepting the affidavits ordered new trial.* ‘ 
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7. Verdict, settled by casting lots. — 

Where it is alleged that the verdict of the Jury was arrived at by casting lots and the 
Sessions Judge held an enquiry into the matter, in the course of which he examined, 
besides other persons, all the jurors ; held, that the statement of a juror as to what happened 
in the jury^room is inadmissible, but the evidence of others is receivable.^* 

English Cases — 

If a Jury casts lots for their verdict it shall be set aside. The Jury having sat up all 
night agreed in the morning to put two papers in a hat marked plaintiff and defendant and 
to draw lots ; plaintiff came out and they found for the plaintiff which happened to be 
according to the evidence and the opinion of the Judge. Upon motion for a new trial 
it was agreed that the verdict must be set aside (Hale v. Cove (1725)1 Stra. 642). 
The Jury having tossed up for their verdict, it was held that such conduct is a very high 
misdemeanour ( Fai.se V. Delaval (\1^5) I Term. R. 11). To prove that the Jury had tossed 
up for their verdict the affidavit of some of the jurymen themselves could not be admitted 
in evidence because in all of them such conduct was high misdemeanour, and also 
because otherwise no verdict would be safe, but that in every case the Court must derive 
its knowledge from some other source, such as from some person having seen the 
transaction through a window or by some other means— F«i.s-e v. Delaval, (1785) 1 Term. 
R. 1 1 ; Straker v. Graham (1839) 4 M. ^ IF. 1074 ; Quinlane v. Mvrnane (1885) 18 L. R. 
Ir. 53, C. A. 

8. Verdict based on private knowledge of Jury. — 

A verdict obtained on a trial, in the course of which the Judge finds that the jurors 
were biased in favour of the prosecution and that they were influenced by their private 
knowledge based on what they had heard outside Court, cannot be sustained.'** Expression 
of opinion by juror outside Court, during the course of the trial, vitiates the verdict, which 
therefore must be set aside and the case should be ordered to be retried by a fresh Jury.®* 

9. Mode of delivering Verdict — General Verdict — Special Verdict.— 

The statute law in this country has not laid down any particular form in which the Jury 
are to deliver their verdict. Consequently, there is no legal bar in the way of the Jury to 
return their verdict in any way they think fit, provided it is complete and exhaustive as to the 
facts in issue which go to make up the charges.®* The law does not prescribe any specific 
form in which the Jury are to return their finding ; they are at liberty to deliver it in any form 
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they think fit ; and if that finding is not exhaustive as to the facts in issue which go to 
make up the charge or charges, it is competent to the Judge, and is indeed his duty, to put 
such questions to them as should elicit a complete finding.®^ Under the Code of 1861 
Campbell, J. said "Especially, he (the Sessions Judge) has addressed himself to that which 
1 have before observed to be too frequently neglected in affray cases, viz., to find which party 
was the aggressor and whether either exercised wholly or to some degree a right of private 
defence. To ascertain this and to guide his judgment in regard to the severity of the sentence, 
he had, before taking the verdict of guilty or not guilty, put some specific questions to the Jury. 
The practice is, I think, in such a case worthy of all commendation. It is not expressly 
provided for in the Code of Criminal Procedure, but there is nothing there inconsistent with 
such a practice ; and as 1 have had considerable practical experience of trial by Jury in 
England (though more in Civil than in Criminal cases) I may add that the practice of putting 
specific questions to the Jury is not uncommon there.® “ In England the Jury may find 
either a general verdict on the whole matter in issue or a special verdict on the particular 
facts ; they may refuse to answer questions ; the option is that of the Jury, not of the Judge. 
If the Jury choose to return a special verdict, it must be on the naked facts ; it must state 
positively the facts themselves and not merely the evidence adduced to prove them, and all 
the facts necessary to enable the Court to give the judgment must be found. * * * By finding a 
special verdict the Jury protected themselves, leaving the question of law to the separate 
determination of the Judge. • • • The present law in India is, like that of England, designed to 
secure a certain and complete finding on the matter in issue at the trial ; and both Judge and 
Jury have a duty as regards completeness and certainty. (See S. 303)® * Where, instead of 
the ordinary verdict in the form of 'guilty' or 'not guilty', a special verdict stating facts found 
by them is returned by the Jury, and this special verdict is ambiguous or defective in regard 
to matters forming part of the offence, e g., intention, knowledge, common object or abetment, 
it is the duty of the Judge to ascertain its meaning by questioning the Jury under S. 303 Cr. 
P. C. In dealing with a special verdict, the Judge is confined to facts positively stated in the 
verdict and cannot of himself supply by intendment or implication any defect in the statement.®® 
Where a Jury gives a general verdict without ambiguity or defect, they are not bound to say 
whether they proceed on the facts or the law.® ® Nor is the Sessions Judge entitled to put 
questions to the Jury, after it has delivered its general verdict, with a view to bring on record 
the points on which his opinion is at variance with the Jury.® ' The Jury are not bound to 
find a simple verdict of guilty or not guilty ; they may find a special verdict or a string of 
facts to which the Judge applies the law.®" The Judge may formulate specific questions to 
the Jury and it is useful in complicated cases to do so, but the formulation of such questions 
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requires great care and should be limited to the lowest compass.® ’ A special verdict may be 
necessary to adjudge the sentence.®® 

A contrary view has been taken by the Madras High Court. It has held that the Code 
of Criminal Procedure does not permit the recording of what is known in English law as a 
'special verdict/ i.e., when the Jury state their finding on the facts themselves, leaving it to the 
Judge to apply the law to those facts and himself find the prisoner guilty' or 'not guilty'. 
The Judge is empowered to require the Jury to return a verdict of guilty or not guilty.®^ 

10. Reasons for the Verdict. — 

The law does not require the jurors to give their reasons for the verdict, they may 
state them if they desire.®^ S. 303 Cr. P. C does not authorise the Sessions Judge to put 
questions to the Jury as to the reasons for their decision, though a reference under 
S. 307 Cr. P. C is not rendered invalid by reason of the Sessions Judge having asked 
such questions.®^ The Jury may refuse to answer such questions.®^ But when the Judge 
disagrees with the verdict and wishes to refer the case to the High Court under S. 307, 
the Sessions Judge should ask the Jury their reasons for their verdict.®® For other cases, 
see Notes under the heading Meaning of the word Opinion' in Part iV Chap. IV, post, 

11. Observations of the Jury. — 

The Jury should not, generally, be stopped from making observations after verdict, 
as they may recommend mercy, or they may disclose thereby a misunderstanding of the case, 
and the Judge would then have to re-charge them and not record the verdict. So where 
the foreman added after a verdict of conviction "that the land and crops were theirs" 
( accused's ), the latter were held to have been seriously prejudiced by the Judge stopping 
him at once. ® ® 

As regards recommendation for mercy Sir James Fitz-james Stephen says : — "The 
English system allows the Jury to exercise at least as much influence on the degree 
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of punishment to be inflicted on those whom they may convict as they ought to have. 
It is true that the recommendation to mercy of an English Jury has no legal effect 
and is no part of their verdict, but it is invariably considered with attention and is 
generally effective. In cases where the Judge has a discretion as to sentence he always 
makes it lighter when the Jury recommend the prisoner to mercy. In capital cases, where 
he has no discretion, he invariably informs the Home Secretary at once of the recommenda- 
tion and it is frequently, perhaps generally, followed by a commutation of the sentence. 
This seems to me infinitely preferable to the system of circon stances attenuantes, Though 
the impression of a Jury ought always to be respectfully considered, it is often founded on 
mistaken grounds, and is sometimes a compromise. It is usual to ask the reason of the 
recommendation, and 1 have known at least one case in which this was followed first by 
silence and then by a withdrawal of the recommendation. I have also known cases in 
which the Judge has said, '"Gentlemen, you would hardly have recommended this 
man to mercy if you had known as I do that he has been repeatedly convicted of similar 
offences." There are also cases in which the recommendation is obviously grounded on a 
doubt of the prisoner's guilt, and in such cases I have known the Judge tell the Jury 
they might reconsider the matter and either acquit or convict simply, the prisoner 
being entitled to an acquittal, if the doubt seems to the Jury reasonable. This will often 
lead to an acquittal.®^ 

The verdict and recommendation of a Jury must be considered as a whole : If the 
Jury specifically find an accused guilty, the verdict cannot be set aside because they 
express doubt on points of detail.^® The recommendation of mercy by Jury along with 
their verdict of "guilty" does not imply that the Jury did not believe in the accused's 
guilt at all.®'^ But a Judge ought not to introduce into his directions to the Jury any 
question as to recommending a prisoner to mercy ; that should be left entirely to the Jury 
themselves, as the Court has full discretion in passing sentence to give effect to any 
circumstance that may tell in favour of the accused.^® The Judge should not anticipate a 
recommendation to mercy and make observations to the Jury on the subject ; such observa- 
tions should be more properly reserved until the Jury had made such recommendation.^^ 

12. Verdict must be on all the charges, unless otherwise directed by the Court, 
S. 303,— 

S. 240 Cr. P. C., applies to cases where more charges than one are made against 
an accused person. If he is convicted on one of these charges before the other charges 
are tried, such other charges may be withdrawn. But when the evidence bearing on all 
the charges has been recorded and the pleader heard, it is the duty of the Sessions Judge 
under S. 297 Cr. P. C to sum up the whole of the evidence and the Jury should then, 
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under S. 303, be required to return a verdict on all the charges’* or on each one of the 
heads of charge. ’ * The accused were found guilty by the Jury under Ss. 366, 380 and 
323 1. P. C., and the Judge passed sentence under S. 366 only, the other charges 
being withdrawn : Held, that the charges under Ss. 380 and 323 cannot properly be 
withdrawn after the accused had been found guilty of them, and that concurrent 
sentences would have been proper in such a case.’ ^ A statement that the verdict is guilty, 
where there are several charges, is not a sufficient compliance with the Section ; a verdict 
on all the charges should be elicited by questions, and the questions and answers 
recorded. ‘ ® If the trial is for murder of two persons and the Jury return a verdict of guilty 
the Sessions Judge ought to ascertain whether the verdict relates to killing of one or the other 
or both. ’ * Where there are more than one accused and when there are several charges, it 
would be a convenient course if the officer of the Court were to take the verdict of the Jury 
upon each charge separately as against each prisoner. Where the verdict was an incomplete 
and imperfect verdict, putting further questions to ascertain the real opinion of the Jury upon 
all the heads of the charge will be justified.” The Jury have to give their verdict on the facts 
as against each man severally, and they are not like the Judge, in charge of the entire case as 
a whole. When an accused is to be retried, he must be placed before the Jury upon all the 
charges which were framed against him, and the High Court has no jurisdiction to uphold 
the conviction under one Section and to order him to be retried upon another. ’ * 

The accused was placed on his trial before the Criminal Sessions of the High Court on 
charges under Ss. 302, 304 and 326 1. P. C. He was defended by Counsel who argued 
that the case against the accused was one of murder or nothing and the Jury could not convict 
him of murder on the meagre and unsatisfactory testimony before the Court. Grave and 
sudden provocation was no part of the defence case. The Judge in charging the Jury laid 
down the law under S. 302 1. P. C., but not that under S. 304 or the exceptions contained 
in S. 300. He observed that he did not see that there was any evidence of any of the 
exceptions provided for in S. 300. The Jury found the accused guilty under S. 302 I. P. C., 
by a majority of 8 to 1 , and the Judge agreeing with the verdict gave judgment in accordance 
therewith. No verdict was taken on the charges under Ss. 304 and 326 I. P. C. On the 
coming up before a Full Bench on a certificate granted by the Advocate General under S. 26 
of the Letters Patent, held that there was no illegality in not taking the verdict of the Jury on 
the charge under S. 304 I. P. C. A majority verdict of murder is legal and sufficient ; the 
Judge is not bound to take verdicts on the remaining charges; an unanimous verdict under 
S. 304 would be inconsistent with the majority verdict and could not legally displace it.’* 


72. Lingo (1886) Rat. 286; Virumandi Thevan 
(1927) 28 Cr. L. J. 1007; A. I. R. 1928 
M. 207: 105 1. C. 831. 

73. Berkia (1895) Rat. 746. 

74. Nadharya ( 1 886) Rat. 288. 

75. Ramprasad (1924) 26 Cr. L. J. 1090 : A. 1. R. 
1926 N. 53 : 88 I. C. 178. 

76. Berkia (1895) Rat. 746. 


77. Eran. Khan (1923) 50 C. 658: 24 Cr. L. J. 
838 : A. I. R. 1924 C. 47 : 74 I. C. 950. 

78. Jamiruddi ( 19l 2) 16 C. W. N. 909 : 13 Cr. L. 
J. 715 : 16 I. C. 523. 

79. Upendra(l914) 19 C. W. N. 653,666,668,. 
671, 672 (F. B.) : 21 C. L J. 377 : 16 Cr. L. 
J. 561 : 301. C. 113. 



Ch. VIII 1 


VERDICT 


323 


18. Verdict on offences not charged. — 

A person charged and tried for an offence under S. 413 I. P. C., of being a 
habitual receiver of stolen property, cannot be convicted of an offence under S. 411 
I. P. C., not charged. * ® A verdict not strictly in accordance with any of the charges is 
illegal, e. g., a finding of house-breaking "to commit an offence punishable with imprison- 
ment” when the intent charged was "to commit theft"® * or a conviction on a charge 
under S. 394 1 . P. C., when the specific charge was under S. 395 I. P. C. * ^ 

But when in a case it is doubtful whether the evidence connecting the prisoner 
with the offence would establish the offence of murder, abetment of murder by the 
second prisoner, or of murder committed by some one else, he might have been charged 
with having committed all or any of these offences, as, indeed, he was of the first two of the 
above, and, therefore, assuming that there was no charge on the last head (abetnient of 
murder committed by some one else ) the Judge might, under S. 237 Cr. P. C., have 
accepted the verdict returned by the Jury on that head and entered it on the record.® ® 

So, S. 238 Cr. P. C., enables a verdict to be given on some of the facts which are a 
component part of the original charge, provided that those facts constitute a minor offence, 
though that offence did not form the subject of a separate charge ; e. g-, a conviction 
under S. 325 I. P. C., not charged, when the charge was only under Ss. 149/325 1. P. C., 
is legal.®* Where the Jury acquitted the prisoners on the charge framed, but found certain 
facts which amounted to another offence and omitted to convict the prisoners of that offence, 
as provided by S- 457 (now S. 238) Cr. P. C; held that the High Court could, on the case 
coming before it, find the prisoner guilty of such offence ; e. g., under S. 143 1. P. C., 
when the charges were under Ss. 302/149 and Ss. 326/149 1. P. C. Thus, there can be 
verdict of guilty under S. 335 1. P. C, when the charges were under Ss. 304, 325 and 323 
I. P. C.®® In a trial for robbery, it is competent to the Jury, if they disbelieve the evidence 
as to the assault (i. e., as to the circumstances of aggravation), to bring in a verdict of guilty 
of theft. Where, therefore, the Jury gave at first a verdict of guilty of theft, and the 
Judge refused to receive this verdict, being of opinion that it is illegal as contrary to 
the evidence, and directed the Jury to reconsider their verdict and the Jury then brought in a 
verdict of guilty of robbery ; Held, that the accused was prejudiced and a new trial should be 
held.*’ The Jury may ignore the graver charges on which a prisoner is tried and find 
him guilty of a lesser one, on the evidence. * * A Jury, trying an offence triable by a 
Jury, has authority under S. 238 Cr. P. C.. to find as an incident to such trial that certain 
factst only are proved in the trial, which facts constitute a minor offence, and return a 
verdict of guilty of such offence, though such minor offence be not triable by a Jury ; 
the Sessions Judge may thereupon record judgment convicting the accused of such minor 
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offence though such minor ofFence be not triable by Jury, although he was not charg^ with and 
tried for it with the aid of jurors as assessors.*® An appeal from such conviction lies on a 
matter of law only.*® When the Judge agrees with the view that no offence was committed 
under S. 459 1. P. C., but is of opinion that the accused is guilty of the minor offence under 
S. 325 !• P. C., though the Jury return a verdict of not guilty, the Cr. P. C. provides no other 
course than submission of the case to the High Court.® ^ Under S. 307 (3) as well 
as under Ss. 423 and 439 Cr. P. C., the High Court may convict an accused of any offence 
of which the Jury could have convicted him upon the charge framed and placed 
before it. It follows, therefore, that in the following cases in which the High Court 
convicted the accused on charges not framed in the case, the Jury could have convicted 
him on those charges when trying on the charges framed and placed before them. 
Thus the charge was under S. 304 1. P- C, the High Court on reference convicted under 
S. 304 A. 1. P. C.** ; the charge was under S. 397 1. P. C., the High Court on reference 
convicted under S. 326 1. P. C. ®* 

The charge was under S. 395 !• P. C, the High Court on appeal convicted under Ss. 
394/1 14 1. P. C.** But it has been held that the offence under S. 394 I. P. C., cannot be said 
to be a minor offence to dacoity under S. 395 1- P. C, and that when the Jury had convicted 
some accused under S. 394 1. P. C., when they were tried on a charge under S. 395 1. P. C, 
the conviction was irregular.®* On a charge under S. 376 1. P. C., the Jury could convict 
under S. 376/511 I. P.C.®* 

But the Jury cannot convict on a charge which is quite distinct from and not a minor 
charge to that framed and placed before them. For instance : — where the charge was 
under Ss. 302/34 1. P. C, they cannot convict under 302/1 14 1. P. C. ;®'^ when the charges 
were under Ss. 147 and 304, 325, and 323 read with 149 1. P. C, the Jury could not 
convict under S. 325 1. P. C, ; ** where the charges were under Ss. 148, 304/149 1. P. C., and 
the Jury convicted the accused under S. 326 I. P. C., held that the conviction was illegal ; ®® 
when the charge was under Ss. 325/149 I. P. C., a conviction by Jury under Ss. 325/34 
was illegal. ^®® 
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Under the English law it has been held that the option of the Jury to find the lesser 
offence must depend on the particular circumstances of the case, and that it cannot be said 
as a matter of law that the Judge must always tell the Jury that they can find the lesser 
offence.^ He may tell them not to.^®* He should not direct a lesser offence to be found ; 
that would be taking away from the Jury the decision of the facts.^ 

14. Questioning the Jary~~'S. 303. — 

The Judge may ask the Jury such questions as are necessary to ascertain what their 
.verdict is (S. 303). S. 303 enacts the doctrine of the English law, which is thus stated by 
Blackburn, J. in Winsor v. Q (1866) L. R- 1 Q. B. 289, 303 : "It is the duty of the Judge 
to take care that the verdict of Jury is not imperfect, and if the Jury have omitted completely to 
answer the questions left to them, he ought to point out the omission, and have it corrected. 
When, however, the Judge receives an imperfect verdict and discharges the Jury, recording 
that imperfect verdict, it is clear that the Judge has made a mistake ; he ought not to have 
discharged the Jury. But once a good verdict is given, the case is res judicnta.” These words 
were quoted with approval by Sir W. Erie in delivering the judgment of the Judicial Committee 
in Ji. V. Murphy {1869) L R. 2 P. C. 535, 547. Where there was no incompleteness nor 
ambiguity in the verdit, no misconception suggested of any question of law, no sign of any 
lurking uncertainty in the Jury's mind such as to justify the Judge in putting further questions, 
or the finding not inexhaustive as to the facts in issue which go to make up the charge or 
charges, the Judge, if he asks any questions about the verdict, would exceed the limits of 
questioning defined in S. 303.^®* The interrogation of the Jury after the delivery of their 
verdict is highly inexpedient, except as a way to a solution of difficulties which may have 
embarrassed them ; as when called on for their verdict on the different heads of the charge, 
they find themselves in difficulties which have to be solved in that way.'®® Where the 
verdict was an incomplete and imperfect verdict, putting further questions to ascertain the 
real opinion of the Jury upon all the heads of the charge will be justified.'®* Where the 
verdict is confused and unintelligible the Judge must obtain from the Jury a proper and correct 
verdict before accepting i he verdict.'®' The Judge ought not to put questions to any of 
the Jury as to the reasons for the verdict he has given.'®* It is only when it is necessary 
in order to ascertain what the verdict of the Jury really is, that the Judge is justified 
under this Section in putting questions to the Jury.'®® That is to say, there must be some 
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doubt in the Judge’s mind as to what the Jury mean by the verdict which they have given, 
and for this there must be some ambiguity in the answer given by the Jury ; it certainly does 
not me&n that the Judge is entitled to question the Jury about the reasons why they 
have found a particular verdict. Where the verdict is clear and not vitiated by any 
accident or mistake, the Judge has no power either to question the Jury as to their reasons 
for their verdict under S. 303 or to direct them to amend their verdict under S. 304, even if 
the Jury had mistaken the law. If such a mistake had resulted in an erroneous verdict, 
the only course open to the Judge is to disagree with the Jury and refer the case under S. 307 
to the High Court, But it is not open to him in those circumstances to address another 
charge to the Jury on the law and to request them to reconsider their verdict in the light 
of his legal instructions. Unless a necessity of this kind truly exists, the questions are not 
justified in law. No doubt the legislature thought that it would be very dangerous to give the 
Sessions Judge the power of cross-examining the Jury after they had delivered their final 
verdict, with a view to show that the conclusions at which they had arrived were not logical or 
were inconsistent, or in order to provide materials upon which the Judge might be enabled 
afterwards to dispute the finality of the verdict. But where it appeared to the Judge that 
there was at the time of delivering their verdict some lurking uncertainty in the minds of the 
Jury themselves with regard to their verdict, the Judge was justified in putting such questions 
as to find out what their real verdict is.^'* Where a Jury returned a verdict of not guilty 
of culpable homicide, it was held that the Sessions Judge ought to have required them to find 
expressly whether or not the accused was guilty of a minor offence.^'* It is a serious 
irregularity opposed to the fundamental principle and scheme of trial by Jury, if a Judge puts 
questions to each of the jurors and records their opinions-^ ‘ The object of S. 303 is merely to 
enable the Court to ascertain whether the Jury intended to bring in a verdict of guilty or 
not guilty.^ ^ ® It was never contemplated by S. 303 that, on ascertaining that the Jury 
were not unanimous, the Judge should make minute enquiries to learn the nature of 
the majority and its opinion, so that he should have the opportunity of accepting or 
refusing that opinion, as a verdict, according as it coincides with his own opinion or not.“® 
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It is not competent to a Sessions Judge to put questions to the Jury where the verdict is. 
general and has been delivered without ambiguity and without incompleteness, and when, 
there is no reason to suspect a misconception or disobedience of the doctrines of law. 
He is not at liberty to put questions to the Jury after it has delivered its verdict, with a 
view to bring on record the points on which his opinion is at variance with the Jury.^^^ 
Questions put to the Jury by the Judge demanding their reasons for acquitting 
the accused on the charge on which the Jury have delivered an unanimous verdict, 
without any uncertain sound, exceed the limits of questioning which the law contem- 
plates. 

Accused were tried by a Jury for offences under Ss. 403, 218 (&- 477A. I. P. C-, 

and the Jury delivered a verdict of not guilty under Ss. 409 6- 403 but ‘guilty’ under 
Ss. 218 and 477A. Held, that the verdict was sufficiently clear and there was no 
necessity for any question to ascertain what their intention was.*** In an offence under 
S. 408 1. P. C., the Judge's asking the Jury their verdict as regards the several items com- 
prising the charge is only a defect in form and does not prejudice the accused.*** The 
Judge is not justified in questioning the Jury after they have given an unanimous 
verdict under S. 325 I. P. C., which Section was included in the charge under S. 304 
I. P. C. *** 


15. Questioning the Jury on incomplete Verdicts. — 

In a case of a general verdict under S. 304 I. P. C., the Judge should question the 
Jury to find out, under which part of the Section their verdict should be. * * * When they 
were asked the questions, and their answers showed that they had not understood the 
law under S. 304 and were confused, the Judge rightly questioned them further to find 
out what their verdict was, and the ultimate unanimous verdict of guilty under S. 303 
1. P. C., was held legal and binding.**® The questioning could only be used for the 
purpose of recording a proper verdict under that Section (S. 304 1. P. C.) ; to question 
the Jury with what intention was the act committed was not a proper question to be 
put under the law ; such questioning was not warranted under S. 303 Cr. P. C. ; if the 
Judge thought that the verdict ought to be under S. 302 I. P. C., the proper procedure would 
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be to make a reference under S. 307 Cr. P. C. For that purpose it was open to the Judge 
to put questions to the Jury to find out the reasons for the verdict they had brought in. 
If, while trying to get a special verdict as regards the particular part of Section 304 1. P. C., 
the Judge thought that the Jury had not understood the law as to the offence of 
culpable homicide, it was his duty to explain the law to them ; but such summing up 
should be confined to that offence only and the questions to be put to the Jury should 
be carefully framed to elicit for them their special verdict only. General questions, the 
effect of which would be to enable the Jury to travel beyond S. 304 1. P. C., should be 
avoided.^®* 

Where the charges were under Ss. 304, 325, and 326 read with S. 149 I. P. C., and 
the Jury returned a verdict only under Ss. 147 and 148, adding "none guilty under S. 149", 
the Judge questioned the Jury to ascertain their verdict on Ss. 304, 325, 326 I. P. C., and 
after such questioning their finding was "guilty under Ss. 326— 149." HeW, that this was a 
legal verdict. 

Where the verdict was of grievous hurt and the question of provocation was raised 
and discussed in the charge, the Judge may, after reading and giving proper explanation 
of Ss. 325 and 335 I. P. C., ask the Jury which Section was applicable.^®* 

In the case of a special verdict, if the finding of the Jury is not exhaustive as to the 
facts in issue which go to make up the charge or charges, it is competent to the Judge, and is 
indeed his duty, to put such questions to them as shall elicit a complete finding^®’ (See Notes 
under the heading, "Mode of delivering verdict" ante). In the above case, the accused were 
being tried on charges under Ss. 330 and 348 1. P. C. The Jury informed the Judge that they did 
not believe the evidence as to letting down in a well or as to pricking with thorns, but they believed 
that Shanianya charta chaparta mara haya chilo (slight or ordinary slaps were given). 
The Judge then asked the Jury whether they convicted on either head, and, if so, 
on which head. The Jury then said that they convicted under S. 330 l.P.C. The High 
Court found, as a matter of fact, that the Judge asked the question in that form, and not, 
as suggested by the defence, that the Judge asked the Jury 'whether the case fell under S. 330'. 
Had the defence suggestion been true, the verdict would have been open to the objection 
that it was brought about by a sort of suggestion from the Judge that the Jury should give 
a verdict of guilty under S. 330. As it was found that the question was properly put, the 
verdict was held to be unimpeachable. In a trial for embezzlement of a certain gross sum 
within the space of one year, the Jury returned a unanimous verdict of guilty but addecj that 
they were not unanimous as to the sum which the accused had embezzled and that the 
majority were of opinion that it would be "thousand rupees or so” out of the seven thousand 
and odd rupees mentioned in the charge. Such a verdict is not a simple verdict of guilty or 
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not guilty but a special or . qualified verdict, to ascertain which it was the duty of the Judge 
to ask the Jury such questions as were necessary. Where the Judge put no questions to 
the Jury and he himself was of opinion that the amount embezzled was nearly Rupees five 
thousand and convicted the accused, it must be held that the conviction was unsustainable ; it 
would be difficult to say whether really he agreed with the verdict or not when it was not 
ascertained whether the sum mentioned by the Jury as having been found by them to be 
the amount embezzled or any part of it was included in the figure which the Judge himself 
arrived at ; it will also be difficult to know what the verdict really means when no questions 
have been put to the Jury to ascertain exactly what it was that they found the accused to 
have embezzled.^ It may in certain circumstances be necessary to question the Jury about 
verdicts which are apparently complete, for instance, in a case in which three known and 
named persons were charged with dacoity along with two other unknown men, the Jury 
acquitted one of the three accused and convicted the other two of the offence with which 
they had been charged. Held, that it was quite open to the Jury, while holding that one of 
the accused who was supposed to have been known to the witnesses was not properly 

identified, to find that the total number of dacoits was five, but that the Judge should have 

asked the Jury definitely whether they had considered the possible result of the acquittal and 
whether they still found that the total number of robbers was five, since it was possible that 
if the questions had been put, the remaining two accused would have been found guilty only 
of robbery and received lighter sentence.^ 

In the case of a verdict of the Jury it is not open to the Court to make surmises or 
conjectures, S. 303 Cr. P. C. providing for the Judge asking the Jury necessary questions in 

order to ascertain what their verdict is. In a case under S. 489-B I.P.C., the Judge ought 

not stop merely at recording the verdict about the accused having uttered particular notes at 
particular places, but should ascertain from them their opinion as to whether the said notes had 
been uttered with the knowledge of their being forged. When the verdict recorded by the 
Judge does not contain this, the verdict is inconclusive and incomplete. If the Jury gave their 
verdict as guilty' under S. 489'-B, there would have been no ambiguity.^ 

16. Questioning on ambiguous Verdicts. — 

Where the verdict of the Jury was confused, and after a discussion which took place in 
their presence' the Judge gave a fresh direction about the various Sections concerned and the 
Jury retired to reconsider the verdict and gave a second verdict, held that there was nothing 
illegal in the procedure. ^ ^ 

If the trial is for murder of two persons, and the Jury returned a verdict of guilty, the 
Judge ought to ascertain by questioning the Jury whether the verdict of guilty of murder 
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rekted to the killing of one or the other or both.^*® When the Jury gave the verdict as 

dost (less guilty), the Judge should ask the Jury what they really meant.' On a 
charge under S. 326 I. P. C., the Jury gave a verdict of guilty “but not voluntarily"; the 
Judge should have asked the Jury what they really meant.*®' If the Jury give an absurd 
verdict, the Judge is not bound to interpret it for himself and accept it as a verdict of guilty 
or not guilty ; he may re-charge the Jury on specific points and there is nothing in the Code 
of Criminal Procedure which prevents him from doing so.**® In a trial for murder the Jury 
after retiring returned the ambiguous verdict, “Guilty of stabbing but without the intention of 
committing murder’’. The Judge instead of questioning the Jury under the provisions of 
S. 303 Cr. P. C., read to them certain parts of Ss. 299 and 300 I. P. C., and sent them back 
to consider further, with instructions to return a verdict of ‘guilty’ or 'not guilty'. The 
Jury returned a verdict of guilty, and the Judge convicted the prisoner and sentenced him 
to death. Held, that the procedure followed was illegal, and the conviction and sentence 
should be set aside. ** ® Where there there is no ambiguity in the verdict the Judge is not 
bound to question the Jury.*** As for instance, when an unambiguous verdict of 
acquittal under S- 232 I. P. C. and of conviction under S. 235 1. P. C. is given, the Judge 
cannot question the Jury and after explaining the law direct reconsideration, and the second 
verdict of guilty under S. 232 is not legal ; he should have received the first verdict, and might 
have proceeded under S. 307 Cr. P. Code.*®* 

17. Questioning on absurd verdict. — 

See Notes under heading "Reconsideration of verdict,” ante. 

The prisoners were charged under Ss. 304 and 326 I. P. C. The Jury unanimously 
found them not guilty on these charges, but stated to the Judge that they thought an offence 
had been committed by one of the prisoners but were uncertain as to the Section of the 
Penal Code applicable to his case. The Judge thereupon made over to them a copy of the 
Penal Code, leaving them to decide under what Section the offence fell. Held, that he had 
failed in his duty, and that he should have asked the Jury what doubts they had as to the 
crime which had been committed, and should have explained to them the law and informed 
them what offence the facts would prove against the prisoner if they believe those facts. * ® ® 
Where two alternative common objects were charged in a case of rioting, and the Jury 
convicted the accused on charges under Ss. 148, 149 and 325/149 I. P. C, without 
specifying the common object, thus introducing uncertainty into the verdict upon a most 
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material point, the Judge should have put such questions to the Jury under the provision of 
S. 303 Cr. P. C. as were necessary to make it clear what their verdict was.**® 

18. Questioniiig for purpose of speeifie finding after a plain verdict. — 

Section 303 Cr. P. C., does not permit the questioning of the Jury after a plain verdict 
to ascertain their specific findings of fact, e. g., the identity of thumb impression.*** Candy, 
J„ however, was of opinion that a Judge is neither expressly permitted nor forbidden to 
put a question to the Jury after a plain unambiguous verdict has once been delivered, and he 
observed : “My opinion is that we should do nothing which may tend to hamper Sessions 
Judges, in the discharge of their onerous and responsible duties, and that, in the absence of 
any express provision of the law to the contrary, a clear and concise finding of the Jury on 
the main facts should be allowed, even though a verdict of not guilty has been delivered.”**® 
Where in answer to a question put by the Judge, the Jury made certain statements as to the 
reasons for their verdict of acquittal, the High Court refused to consider those statements at 
all, even though they might be foolish, because the Judge had no right to put the questions 
which called forth the answers. Where the Jury had returned a plain, simple verdict of 
'not guilty' it might be erroneous, but it certainly was not ambiguous ; and the duty of the 
Judge was to receive it and record it, without asking any questions about it.* * ® 

19. Record of Questions and Answers, — Sub. S. (2) of S. 303. 

The actual questions and answers must be recorded and not their substance. * * * The 
record should contain an accurate account of every communication between the Judge and the 
Jury ; but unless the accused are prejudiced by this omission, the conviction can not be 
interfered with on that ground, * * ® Ss. 303 and 304 Cr. P. Code imply that the Jury are 
cognizant of the record as made by the Judge of the questions put to them and the answers 
given by them. It is extremely desirable that such record should be read over to the Jury 
immediately and this should always be done. To ensure the practice some amendment of 
S. 303 may be necessary and meanwhile a general order of the High Court will serve a 
useful purpose.**® 

20. Construction of the Verdict. — 

The finding of the Jury that, although the accused killed the deceased, the crime was 
not murder, not because it fell under any of the exceptions allowed by law but because the 
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accused had no object in killing him is not a legal finding and does not amount to a conviction 
of culpable homicide not amounting to murder.^ Where a prisoner charged under 
Ss. 304, 325 and 323 I. P. C., was found guilty by the Jury under S- 335 1. P, C., held that 
he was not acquitted of grievious hurt but was found guilty of the offence under S. 322 1. P. C,, 
with the extenuating circumstances which would confine the punishment within the limits of 
S. 335.^^® Where the verdict did not specify the part of S. 304 L P. C., under which the 
case fell, and the Judge omitted to ask the Jury about it, the appellate Court presumed that 
the lighter offence under the second part of S. 304 wasmeant.^^® The prisoners were 
arraigned on a charge of culpable homicide not amounting to murder under S. 304 1. P. C. 
In his charge to the Jury the Sessions Judge omitted to point out that the Section 

is made up of two parts, and the verdict of guilty which the Jury gave failed to show to 
which part it was meant to apply ; the Judge treating the verdict as found on the first 
part, sentenced each prisoner to transportation for life : Held, that there being nothing 
in the evidence or the charge to suggest that the offence would have been murder 
but for one of the exceptions to the definition in S. 300 I. P. C., and as everything pointed 
to the offence being culpable homicide not amounting to murder and without reference to 
these exceptions, the verdict must be treated as a finding on the second part of S. 304 and 
the sentences of transportation for life were, therefore, illegal.^®® When, however, the accused 
was expressly charged under the first part of S. 304 with the intention to kill and as the 
Sessions Judge accepted the verdict of the Jury as one of guilty of the offence so charged, 
the appellate Court presumed that the Jury actually found the accused guilty of that 
ofifenceJ^^ The accused was tried on charges of murder and of theft in a dwelling 
house. At the conclusion of the trial the Jury by a majority of 4 to 1 returned a 
verdict of not guilty of murder, but guilty of culpable homicide not amounting to murder. 
The Jury were then asked by the Sessions Judge to consider whether the accused 

intended to cause death for the purposes of S. 304 and the Jury after this became 

unanimously of opinion that the accused was guilty of murder and the Sessions Judge 

accepted this verdict, convicted the accused of murder and sentenced him to trans- 
portation for life. Held : (1) that the second verdict was merely a reply to the point 
which the Jury were asked to consider ; (2) that the offence proved fell under the first 
part of S. 304 ; (3) that the second verdict could not stand, as all that the Judge had 
asked the Jury to consider was, which of the two classes of offences under S. 304 the 
majority of the Jury had found the accused guilty of, and they had, therefore, no power to 
reconsider the whole case and bring in an unanimous verdict of guilty of murder; an 
erroneous verdict not having been delivered by accident or mistake such as would entitle 
them to amend it under S. 304 Cr. P. C., and the Judge not having asked them to re-consider 
the first verdict under S. 302 Cr. P. Where the sentence was legal under both 


147. Uckoor (1864) I W. R. 50. See also Gokool 
(1876) 25 W. R. 36. 

148. Lukhinarain (1875) 23 W. R. 61. 

149. Kalichurn (1871) 15 VV. R. 17; Ameer Khan 


(i869> 12 W. R. 35 ; Amanatulla (1905) 9 
C. W. N. ccxxii. 

150. PoshaHari (1895) Rat. 735. 

151. Ladkya (1890) Rat. 530. • 

152. ChunilaIVtthal (1898) Rat. 982. 



VERDICT 


Ch. Vlll 1 


■S33 


parts of S. 304 I, P. C., and the pleader for the defence did not argue that there was no 
evidence that the accused intended to cause death, the appellate Court refused to interfere 
with the sentence.^®* When the charges were under Ss. 302 and 304 I. P. C-, and the 
Jury convicted only under S 304, the verdict amounted to an acquittal under S. 302. The 
High Court can, however, on appeal from the conviction under S. 304 I. P. C., take action 
under S- 439 Cr. P. Code, to alter an acquittal of murder into a conviction thereunder, 
because in such a case the High Court acts both under S. 423 and S. 439 Cr. P. Code. ‘ 
The verdict of acquittal of an accused under S. 120B read with S. 302 ( conspiracy to commit 
murder ) cannot stand in the way of the accused being tried on a charge under S. 302 
1. P.C.'*® 


The accused persons were charged under Ss. 148 and 304/149 1. P. C., and there 
was no charge under S. 326 1. P. C. The Jury unanimously acquitted them of the charge 
of rioting and the Judge agreed with them, but the Jury found them guilty under S. 326 1. P. C. 
The Judge made a reference to the High Court under S. 307 Cr. P. C., on the ground that 
the verdict under S. 326 was illegal and unwarranted by the evidence and should be altered 
to one under S. 326/149, Hdd, that the High Court could not consider the question of 
rioting in respect of which the Judge and the Jury were agreed ; a Jhrtlori it could not 
consider any charge made by implication under S. 149, although the verdict of the Jury 
acquitting the accused of the charge of rioting was based on a misdirection, as the Judge did 
not explain to the Jury the distinction between civil and criminal trespass before telling them 
that the complainants had trespassed into the disputed land ; that there being no charge under 
S. 326 I. P. C., independently, there could be no verdict given upon it, and the verdict of 
the Jury finding the accused guilty under S. 326 1. P. C. was illegal and void and must be 
set aside.^®® 

The accused was tried for murder. The first verdict of the Jury was "Guilty of murder 
under grave and sudden provocation." The Sessions Judge told the Jury that it was their 
duty, after considering the question of provocation, to return a simple verdict of guilty or not 
guilty. The Jury, therefore, brought in a second verdict of "Not guilty." The Judge 
considering this verdict to be perverse, referred the case to the High Court under S. 307 Cr. 
P. C. Held : (1) that the first verdict was a verdict of murder as the Jury did not find that 
the provocation had destroyed the power of self-control ; (2) that the Jury were not bound 
to find a simple verdict of guilty or not guilty, they might have found a special verdict on 
findings on matters of fact to which the Judge applies the law ; (3) that the direction 
given to the Jury after the first verdict was worng, as the case fell under S. 238 Cr. P. Code 
and although the charge was only one of murder, the Jury had a right to bring in a verdict of 
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culpable homicide, if there was grave and sudden provocation so as to deprive the prisoner 
of the power of self control.^ ® ^ A Judge is entitled to insist on a definite verdict of ‘Guilty’ 
or ‘Not guilty’ when the Jury finds ‘Guilty’ with qualifying words ; A verdict of ‘Guilty but 
not responsible for his actions, being under the influence of drink' is not necessarily a verdict 
of ‘Not guilty.'^®* The two prisoners were tried along with others on charges under Ss. 
302/149 and 326/149 1. P. C. Of the others two were acquitted and two found guilty under 
S. 326. As regards the two prisoners, they were found not guilty on the charges framed, 
but the Jury, in answer to a question put by the Judge, stated that these two were in 
company of two of the other prisoners whom they had found guilty, for the purpose of 
committing riot, but they did not commit it, and further, that they were not present in order 
to commit grievous hurt on the deceased, but only to punish him to a certain extent- Held, 
that this finding of fact by the Jury amounted to a conviction of an offence under S. 143 
1- P. C., and the Sessions Judge should have so told the Jury instead of referring the case to 
the High Court.^®* 

The prisoners were charged under Ss. 148, 302/149 and 302/109 I.P.C. The Jury gave a 
verdict of guilty on the first charge. On the second charge, the Jury found that the deceased 
was murdered by some persons forming part of that unlawful assembly. On the third charge, 
the Jury stated that they were present and took part in the fight which caused the death of 
the deceased, Held, that the finding that the deceased was murdered by some members 
of the unlawful assembly of which ail were convicted, without a finding that the murder was 
in pursuance of the common object or was known to be likely or was abetted, amounts to an 
acquittal under Ss. 302/149 and 302/114 I. P. 

To constitute an offence under S. 326 1. P. C. the act must have been done voluntarily. 
This is the very essence of the offence. Where the Jury returned a verdict of “Guilty but 
not voluntarily’’ under S. 326 ; Held, that the verdict was in effect one of "Not guilty’’ and the 
accused was entitled to acquittal.' 

The accused was tried for rape. The Jury gave a verdict that the accused “did the 
act with consent.’’ The Sessions Judge thereupon, without requiring them to reconsider 
their verdict, or giving any fresh directions, asked them whether they found the accused guilty 
or not guilty. The Jury again retired and brought in a verdict of guilty, upon which the 
Judge sentenced the prisoner to three years’ rigorous imprisonment. Held : (1) reversing the 
conviction and sentence, that the first verdict being a special verdict, and there being no real 
ambiguity about it, the Judge was bound under the provision of the law to record the vefdict, 
and apply the law thereto ; (2) that the second verdict could not be sustained, as there was 
nothing to show that the Judge gave the Jury any fresh directions, or explained to them that 
a finding that the woman had consented was tantamount to an acquittal.^®* 
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21. Amendment of Verdiet.—S. 804. 

S. 304 Cr. P. C., obviously contemplates cases where the verdict delivered is not in 
accordance with what was really intended by the Jury : it has no application where there 
is no accident or mistake in the delivery of the verdict ; and the mistake lies in the misunder- 
standing of the law by the Jury. If such a mistake results in an erroneous verdict it can be 
corrected only by the Judge disagreeing with the Jury and referring the case under S. 307 
Cr. P. C.'*** When a proper verdict is given, the Judge is bound to record it**^ {See Notes 
under the heading, ''Meaning of the term, verdict,” ante). A Jury \s functus officio as soon as 
its verdict is announced to the Court. When, however, by accident or mistake a wrong verdict 
is delivered, the Jury may, before or immediately after it is recorded, amend the verdict, and it 
shall stand as ultimately amended (S. 304 Cr. P. C). Where a verdict is once given, neither 
the Court nor the Jury can reconsider it except under the above Section.*®® If under S. 304 
Cr. P. C. it becomes necessary to question the Jury, the Judge is bound to record the questions 
and answers.**® Where after certain witnesses for the defence were examined the foreman 
of the Jury having asked whether the defence could not cut down the number of the defence 
witnesses, the defence agreed to dispense with the rest of the defence witnesses except one 
more, and after that witness was examined the Court being under the impression that the Jury 
had decided to acquit closed the trial and summed up the case and the Jury, returned a verdict 
of guilty and the Court thereupon ordered the remaining defence witnesses, to be examined 
and the case was again summed up and the Jury brought in the same verdict : Held, that it 
could not be accepted. The conviction on such verdict must be set aside and retrial held.*®* 

Where a verdict of acquittal by a majority is by mistake pronounced by the foreman 
and the mistake is immediately brought to the notice of the Judge by a juryman, it may be 
corrected.*®® But the mistake cannot be rectified, if it is not at once brought to the notice 
of the Judge.*®® 

Where a Judge questioned the Jury as to the reasons for their returning an unanimous 
verdict of not guilty and such questioning led two of the jurymen to say that they had been 
misled as to some of the evidence by the notes of the foreman and that they would like to re- 
consider their verdict ; held, that the case was not one in which a wrong verdict was delivered 
by “accident or mistake” within the terms of S. 304.**® The power of amendment of a 
verdict provided by S 304, must be exercised before or immediately after the verdict is 
recorded and cannot be exercised after the jurors have dispersed.* * * Having regard to the 
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express provision of S. 304 and the rule oP public policy on which that provision is based, 
generally speaking, after the verdict has been recorded by the Judge and after the Jury have left 
the box, it would be improper on the part of the Judge to listen to any application to amend 
the verdict (application for amendment by jurors refused). ‘ ’ * 

Where the verdict is clear and not vitiated by any mistake or accident, the Judge has 
no power to direct the Jury to amend their verdict under S. 304, even if the Jury had mistaken 
the law ; if such a mistake has resulted in an erroneous verdict, the only course open to the 
Judge is to disagree with the Jury and refer the case to the High Court under S. 307 Cr. P. C. 
But it is not open to him, in these circumstances, to address another charge to the Jury on 
the law, and to request them to reconsider their verdict in the light of his legal instructions.^ 


22. Verdict when to prevail. — Ss. 305 and 306. 

There is a distinction as regards the force and effect, between the verdict of a Jury given 
in a trial before the High Court and that given in a trial before the Court of Session. The 
number or jurors in a trial before the High Court must be 9, and that in a trial before the 
Court of Session must be either 5 or 7 or 9, provided that if there be a charge for an offence 
punishable with death, the number must at least be 7, and if possible, 9 {See S. 274). 

In a trial before the High Court the verdict of a Jury, to be taken as ihe majority verdict, 
must be that of at least 6 jurors. In a trial before a Court of Session, the verdict of a Jury, 
to be taken as the majority verdict, may be that of any majority, even of a majority of 3 to 2. 
If the Judge agrees with the verdict of the majority, he shall, wherever may have been the 
trial, give judgment accordingly. 

Under S 305 Cr. P. C., the Judge of the High Court is bound to accept an unanimous 
verdict of the Jury whether he agrees with it or not. It is only when the verdict is not unani- 
mous that it lies with the Judge to take one of the courses specified in the Section.^ In the 
Bangabasi case, Petheram, C. J. said he would not in that case take any verdict that was not 
unanimous.”® A majority verdict agreed with by the Judge has the same legal force as an 
unanimous verdict. On a verdict of murder being given it is certainly not competent to the 
Court to take any verdict on the lesser charge of culpable homicide. ^ '' ® 

The word 'opinion’ in S. 305 means the ‘verdict’ and not the grounds or reasons. * ^ * 
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23- Verdict when not to prevail. — 

Under S. 305, if a Judge of the High Court disagrees with the verdict of the majority 
of the jurors, the Jury is at once discharged, and under S. 308 a fresh Jury is called if the 
accused is to be tried again. See Notes under heading *‘Discharfje of Juryf post. 

If there are not so many as six who agree in opinion, the Judge shall, after the lapse of 
such time as he thinks reasonable, discharge the Jury ( S. 305 (4) ). It seems that the time 
given to the Judge is for the purpose of enabling him to consider whether he should discharge 
the accused also or call for a fresh jury for retrial. See S. 308 Cr. P. C. 

24. English Practice. — 

We have already noticed that under the English law the verdict to be of effect must 
be unanimous and there is no such thing as acceptance of a majority verdict. Sub-cl (4) of 
S. 305 Cr. P. C., gives some idea as to the practice which prevails in England as to what would 
have been done when the Jury could under no circumstances come to an unanimous opinion. 
What extraordinary steps used to be taken in England to secure an unanimous verdict may 
be gathered from the authorities cited in the case of Winsor v. Quecm, L. R. (1866) IQ.B. 289 
(affirmed on appeal in Winsor v. Queen, L. R. (1866) 1 Q. B. 390. In that case Cockburn, 
C. J. said, — 

"'Our ancestors insisted on unanimity as the very essence af the verdict but they were 
unscrupulous as to the means by which they obtained it ; whether the minority gave way to 
the majority or the reverse, to them appeared to have been a matter of indifference. It was 
a struggle between the strong and the weak, the able-bodied and the infirm, which could best 
sustain hunger, thirst and the fatigue incidental to their confinement. It was said by the 
prisoner's Counsel that It was competent to Judges and the duty of the Judges to carry with 
them in carts a Jury, who could not agree, to the confines of the county where the trial was 
held or even beyond the county. I doubt whether there is authority for this assertion. The 
dicta that are to be found in the Books of Assizes have been copied servilely by text-writers 
and that has given rise to this opinion. 1 question very much whether such a practice ever 
existed ; I am sure it has not in modern times. But suppose it to have been so, we, now a 
days, look upo/i the principles on which juries are to act, I hope, in a different light. We 
do not desire that the unanimity of a Jury should be the result of anything but the unanimity 
of conviction. It is true that a single juryman, or two or three constituting a small 
minority, may, if their own convictions are not strong and deeply rooted, think themselves 
justified in giving way to the majority. It is very true, if jurymen have doubts or weak 
convictions, they may yield to the stronger and more determined view of their fellows ; but 
1 hold it to be the essence of a juryman's duty, if he has a firm and deeply rooted 
conviction either in the affirmative or the negative of the issue he has to try, not to 
give up that conviction, although the majority may be against him, from any desire to 
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purchase his freedom from confinement or constraint, or* the various other inconveniences 
to which jurors are subject. When, therefore, a reasonable time ( in that case five 
hours ) has elapsed and the Jjdge is perfectly convinced that the unanimity of the Jury 
can only be obtained through the sacrifice of honest, conscientious convictions, why is 
he to subject them to torture, to all the misery of men shut up without food, drink or fire, so 
that the minority or possibly the majority may give way and purchase ease to themselves by 
a sacrifice of their consciences ? I am of opinion that so far from the practice of this discharg- 
ing a Jury being a mischievous one, it is one essential to the upholding of the pure, 
conscientious and honest discharge of the duties of a juryman.” 

Under S. 306, if the Judge does not agree with the verdict, unanimous or of the 
majority, he should record distinctly the fact.”* Such an expression “as not agreeing but 
accepting the verdict” is improper, and the Judge must refer to the High Court if he really 
disagrees with the verdict of the Jury^*®, S. 306 does not impose an obligation on the 
Judge to refer a case to the High Court except when the conditions set out in S. 307 are 
satisfied ; the disagreement referred to in S. 306 is the same disagreement as impels the Judge 
to take action under S. 307.'®' Ss. 306 and 307 are mandatory. A duty is cast upon the 
Judge of considering the verdict. He is not like a Judge in an English Court, an instrument 
for passing a sentence or directing release once a verdict is given. He must make up his mind 
whether he agrees or disagrees with the verdict, and in the latter case form an opinion on the 
necessity, for the ends of justice, of submitting the case to the High Court. It may not be 
correct to say that reference should be made only when the verdict of the Jury is manifestly 
wrong. When the Sessions Judge forms the view that the prisoner had not committed any 
offence but the Jury found him guilty, the Judge has no option but to refer the case. Even 
though the Judge has expressed the opinion'*® that he does not agree with the unanimous 
verdict of the Jury, still the Judge is not bound to refer the case to the High Court ; under S. 
307 Cr. P. C., he has a discretion in the matter, and may accept the verdict though he did 
not agree with it and may pass sentence on the accused.' * * 

A Judge cannot, after once accepting the verdict and adjourning for sentence, reconsider 
his order and proceed under S- 307 Cr. P. C., but must pass sentence. ' * ' 

For Impeachment of verdict, see Notes under that heading, post. 

25. Verdict of Jury in a case triable with the aid of Assessors. — 

As regards verdict in a case tried by Jury when it should have been tried with the aid of 
assessors, see Notes in Chapter I ante, under the Heading "Validity of trials wrongly held 
by Jurors or Assessors." 
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26. Passiaff of seotenoe ia accordance with the verdict. — 

When the verdict of guilty is accepted by the Judge, the Judge shall, "unless he 
proceeds in accordance with the provisions of S. 662", pass sentence on the accused 
according to law ( Sub.-S. (2) of S. 305 ). The above words in italics were inserted by S. 80 
of the Amending Act XVIII of 1923. S. 562 gives the Court power to release certain convicted 
offenders on probation of good conduct instead of sentencing them to punishment or to 
release them after due admonition. If the sentence of death is passed, the proceedi.'.g shall 
be submitted to the High Court under S. 374 Cr. P. C„ and the sentence shall not be 
executed unless it is confirmed by such Court. 

The sentence must be suitable to the offence found in the verdict, though the Judge 
thinks a grave offence was committed. ** ® The fact the Sessions Judge does not agree with 
the verdict of the Jury convicting the accused, is not a valid reason for his passing a lenient 
sentence ; by doing so he usurps the function of the Jury ; unless he thinks proper to refer 
the case under S. 307 Cr. P. C., to the High Court, it is the Judge's duty to pass a sentence 
adequate to the offence of which the prisoner has been convicted.** ® 

27. Discharge of Jury, Effect of — S. 808. 

S. 303 Cr. P. C., provides that whenever a Jury in discharged, the accused shall be 
detained in custody or on bail and shall be tried by another Jury, unless the Judge considers 
that he should not be retried, in which case the Judge shall make an entry to that effect on the 
charge, and such entry shall operate as an acquittal. In such a case the Judge may give 
reasons for making such an entry.*** 

A Jury may be discharged on several grounds— See Ss. 282 and 283 Cr. P. Code and 
see Notes under the Heading “ When a new juror shall he added or the Jury discharged 
and a new J try chosen before the. return of the verdict” in Ch. ill ante, and under Heading 
" l^erdud, based on priv(de knowledge oj Jury,” ante. 

In a trial in the High Court if the presiding Judge falls ill after the Jury are sworn in and 
charges are read and another Judge is appointed by the Chief Justice to preside over the 
trial, it is not necessary that the Jury should be discharged or that a de novo trial should be 
held.*** 

The discharge of the Jury, o/fer the return of the. verdict, may take place in trials 
before the High Court, as provided for in S. 305 Sub-sections (3) and (4). As provided in 
S. 303 quoted above, the accused, in such a case, may be retried by another Jury, or may 
be acquitted. 
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A question arose in a case, * * • whether a Judge of the High Court can discharge a Jury, 
when the Jury were divided in opinion in the proportion of 6 to 3, without ascertaining what 
the opinion of the majority was. In that case the accused was being retried, after the dis- 
charge, before another Judge and Jury. Objection was taken that at the previous trial, the 
Judge not having ascertained the opinion of the majority, could not be said either to agree or 
disagree with the verdict within the meaning of Sub-s. (3) of S. 305. Cr. P. C. It was held that 
the Court as composed of the Judge and Jury at the first trial must be held to have a legal seizin 
of the case and no other Court, therefore, could try the case. To get rid of the difficulty a 
nolle prosequi was entered by the Advocate-General, following the precedents in E. v. 
Khagendrrt Nath Banet'jee^^^ And E. y. Olu Mahaniad.^^^ The above mentioned cases 
as also the case of E. v. Jatindra Nath ** were reviewed in Hla Oyi v. in which 

the contention that an incomplete trial before a High Couit and a Jury amounts to a final 
disposal of the charge, that the accused cannot be retried and that the old trial could not be 
mended was overruled. 

It is not open to a Judge in an order under S. 308 Cr. P. C., to pass remarks implying the 
guilt of the accused and suggesting for the consideration of the department concerned 
that severe departmental action should be taken against the accused.* 

The accused was indicted in the Calcutta High Court Criminal Sessions under five counts 
which were : (I) murder of one N under S. 302/34 1. P. C, (2) murder of the same under S. 
302/1 14, (3) murder of the same under S. 302/109, (4) murder of one A and (5) culpable 
homicide of A. The accused pleaded not guilty to all the charges. The Jury unanimously 
acquitted the accused of the 1st. and 4th. charges and differed as to the other counts 
in the proportion of 5 to 4. The Judge took the verdict of acquittal on the 1st. and 
4th. counts and discharged the Jury under S. 305 Cr. P. C., and ordered a retrial on 
the three remaining counts under S. 303 Cr. P. C. On the retrial of the accused before a 
fresh Jury, the accused pleaded not guilty as also autrefois acquit, and it was urged 
in defence: (1) that, as the accused had been acquitted of the charge of murder of 
A, he could not be tried again for committing culpable homicide on him ; and (2) that 
as he had been acquitted of an offence under S. 302/34 1. P. C. in relation to the murder 
of N, he could not be convicted of an offence relating to the same man under 
$. 302/109 or S, 302/1 14 I. P. C. Held that S. 403 protected the accused only against a trial 
for murder and any other offence for which a different charge from the one made against him 
"might have been made", but the offence of culpable homicide for which he was tried Again 
was one of the charges actually made against him, and on terms of S. 403 the first (Ejection 
failed ; that for the purpose S. 403, the accused was not being tried again but was being tried 


189. Jotindra (19J3) 8 C. W. N. xlviii. 
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192. (1903) 8 C, W. N. xlviii. 
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on the original indictment, and on his first plea of not guilty, and the duty of the Court was 
to continue the trial of the accused before another Jury and the process might continue until a 
verdict is passed on all the counts without the accused being tried again under S. 403 Cr. P. C. 
S. 303 Cr. P. C., did not affect the construction of S* 403 Cr. P. 

There is no provision in the Code for the dlscha^rge of di Jury by the Sessio^is Judge 
alter the verdict. Thus, in a Sessions trial, after the evidence for the prosecution witnesses 
were closed and the statements of the prisoner read, thinking that the Jury, would not be likely 
to convict upon the evidence that had been given, the Judge asked the Jury if they wished 
the case to go further and desired to hear the defence of the prisoners. The Jury, misunder" 
standing the reason of the question, replied that they found prisoners Nos. 3, 4 and 5 guilty and 
the others not guilty. The Judge thereupon dismissed the Jury and tried the case again with a 
fresh Jury, who found the 5th and 6th prisoners guilty and acquitted the rest He differed 
so completely from this verdict as regards prisoners 5 and 6 that he referred the case to the 
High Court under S. 307 Cr. P. C., and discharged the others. Held, that the action of 
the Judge in recommencing the trial with the aid of a fresh Jury was not authorised by law, 
and the proper course was for the Judge to have explained to the Jury that they had misunder- 
stood the purport of the question and to have directed them that it was their duty to hear the 
defence of the 3rd, 4th and 5th prisoners before expressing an opinion or definitely making 
up their minds that they were guilty ; that the whole of the proceedings at the second trial 
had been ultra vires and must be set aside ; that the prisoners 1, 2 and 6 were acquitted by 
the first Jury after hearing all the evidence for the prosecution, and the verdict will hold good 
with respect to them. The Sessions Judge was directed to re-summon the Jury originally 
empanelled and to conclude the trial of the 5th prisoner (the case against the 3rd and 4th 
having been withdrawn by the Public Prosecutor), the prisoner being allowed to re-summon and 
examine any witnesses hitherto cited by him for his defence. ^ ^ ^ 

28. Impeachment of verdict by evidence of jurors or other extraneous evidence. — 

It is well established that for the purpose of setting aside a verdict evidence of jurors 
is not admissible to prove what discussions took place in the jury-box or in the jury-room. It is 
also well settled that when a verdict is delivered in the sight or hearing of all the Jury their assent 
is conclusively inferred. But it does not seem to have been decided that if a juror was 
disqualified by law to take part in the verdict the objection could not be entertained after 
verdict. The question whether a juror is competent for physical or other reasons to 
understand the proceedings is not a question which invades the privacy of the discussions 
in the jury-box or in the retiring room. It does not seek to inquire into the reasons for 
a verdict, if the alleged defect of the juror could be proved aliiuidi there seems to be 
no reason why the evidence of the juror himself should not be available either for or against 
the allegation. The question of assent does not come in, because he was not qualified 

to assent. The view that no evidence is admissible after verdict to establish the inability of 

» 

195. Nirmal Kama (1914) 41 C. 1072 : 18 C. W.N. 196. In re Doraswamy Aiyar (1887) 2 Weir 497, 
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a juror to understand the proceedings is erroneous. The duty of the Judge to prevent the 
scandal and perversion of justice which would arise from compelling or permitting an 
incompetent juror to be sworn is a continuous duty throughout the trial. Finality is a good 
thing, but justice is better.' * ' 

Sworn statements of jurors and evidence of admissions made by them as to the mode 
in which their verdict has been arrived at are inadmissible, but the evidence of other persons 
as to the same is received. ' * ® 

The Court will not take notice of a letter written by a juryman after a trial to the 
trial Judge. ' * * 

Where a juror had conversation with witnesses for the prosecution before the 
summing up ; held, that that was improper but as there was no prejudice the verdict 
could stand.®®" 

Trial by Jury would become useless and farcical if the question of the competency of 
a particular juror were made to depend upon opinion that he was not able to understand 
the summing up of the Judge ; whether he understood it sufficiently or not is a matter on 
which different persons acquainted with the juror might form different opinions ( The 
contention in this case was based upon the affidavit of certain persons who were of opinion 
that the juror could not have followed the charge.)®®' 

The Court of Criminal Appeal in England has, in a case where the accused appealed 
against a conviction for felony on the ground that two of the Jury did not understand the 
proceedings in English, being Welshmen, held, that as no objection was taken at the 
opening of the trial when the jurors took the oath in English, the affidavits of the jurors 
filed after the trial could not be looked into, and that as the verdict had been delivered at the 
sight and hearing of all the Jury without protest, their assent to it should be conclusively 
inferred.®®® But the Judicial Committee has definitely disagreed with this decision in the oase 
of lias Be.hari Led, noted ante. 
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CHAPTER lit 


H. — Conelasion of Trial in cases tried with Assessors — S. 309. 

S. 309. ( 1 ) When, in a case tri id with the aid of assessors, the case for the defence and the prosecutor^s 
reply (if any) arc concluded, the Court may sum up the evidence for the prosecution and defence, and then shall 
require each of the assessors to state his opinion orally on all the charges on which the accused has been tried, 
and shall record such opinion, and for that purpose may ask the assessors such questions as arc necessary to 
ascertain whit their ooinions are. All such questions and the answers to them shall be recorded. 

{2) The Ju jge shall then give judgment, but in doing so shall not be bound to conform to the opinions of 
the assessor 

(3) If the accused is convicted, the Judge shall, unless he proceeds in accordance with the provisions of 
section 552, pass sentence on him according to law. 

List of Headings. — 

1. Distinction between a trial by Jury and a trial with the aid oF assessors. 

2. Amendment of the Section. 

3. Cases tried with the aid of assessors, 

4. The Court may sum up the evidence. 

5. Whole of the evidence must be placed before the assessors. 

6. The Judge shall require each of the assessors to state his opinion orally. 

7. An assessor's opinion must be takjn on all the charges on which the accused has been tried. 

8. Conviction for an offence not charged. 

9. The Judge shall record such opinion. 

10. And for that purpose may ask the assessors such questions as are necessary to ascertain what their opinions arc. 

1 1. The Judge ihail then give judgment, 

12. The Judge in giving judgment is not bound to conform to the opinion of the assessors. 

13. If the accused is convicted, the Judge shall pass sentence. 

1* Distinction between a trial by Jury and a trial with the aid of assessors.— 

When after the choosing of jurors or assessors, the trial in the Court of Session actually 
commences, there is no difference in the procedure beginning with the opening of the case 
for the prosecution and ending with the summing up of the case for the defence or with the 
prosecutor’s reply, when he is entitled to do so. (Ss. 286 — 295) The final order of acquittal 
or conviction and sentence rests also with the Judge presiding over the Court of Session, 
whether the trial is held by a Jury or with the aid of assessors. The main distinctions are 
the following ; — 

(1) In a case tried by Jury, the Judge is 6ou«<^ to charge the Jury, summing up the 
evidence for the prosecution and defence, and laying down the law by which the Jury are 
to be guided ; which, in a case tried with the aid of assessors, the Judge is not bound to do ; 
he may sum up the evidence only for the prosecution and defence to help the assessors in 
forming their individual opinion on the facts of the case. The assessors are not necessarily 
required to apply the law to the facts, and hence the Judge is not required to lay down the 
law for their guidance. 
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(2) In a case tried by Jury, the Judge must take the collective opinion of the Jury 
as a body— whether unanimous or of the majority — as to whether the accused is guilty or not 
guilty, and this collective opinion has been specialised by the term "verdict”, and there is 
nothing to prevent it from being delivered in writing, instead of orally, by the foreman of the 
Jury. In a case tried with the aid of assessors, there is no such person as the foreman of the 
assessors ; the Judge is required to ask each oj the assessors separately to state his opinion 
orally. 

(3) The most important distinction is that in a Jury trial, the final judgment of 
acquittal or conviction rests with the Jury ; the Judge is bound to pass orders in accordance 
with their verdict,’ and the only remedy in case he does not agree with the verdict is to refer 
the case to the High Court under S. 307 Cr. P. C. While, in a trial with the aid of assessors, 
the final judgment rests with the Judge and he is not bound to conform to the opinions of the 
assessors even if they agree, unanimously or by a majority, in their opinions. In the former 
case, the trial ends with the recording of the verdict ; in the latter case, the trial does not end 
with the record of the opinion of the assessors, but with the judgment of conviction and 
sentence, acquittal or discharge passed by the Judge. ' 

(4) In trials by Jury, the Judge need not write a judgment, but shall record the 
heads of the charge to the Jury ; while in trials with the aid of assessors, the Judge shall 
write out a judgment in conformity with the provisions of S. 367 Cr. P. C- 

(5) An appeal by a convicted person, on a trial held by a Jury, lies on a matter of law 
only ; while, on a trial held with the aid of assessors, the appeal lies on a matter of fact as 
well as on a matter of law (S. 418). 

2. Amendment of the Section. — 

The Section has been amended by Act XVlll of 1923, S. 82, — (a) by the insertion of 
the words “on all the charges on which the accused has been tried" after the word "orally" 

in clause ( 1 ) ; (b) by the insertion of words "and for that purpose recorded” at the 

end of the said clause ; and (c) by the insertion of the words "unless he proceeds in accord- 
ance with the provision of Section 562” after the word "shall” in clause (3). 

3. Case tried with the aid of assessors. — 

A trial before a Court of Session is ordinarily with the aid of assessors. It is only .when 
an order has been passed by the Local Government under S, 269 Cr. P. C., that tKfe trial 
would be by Jury. Under Ss. 234 to 239 Cr. P. C., a Sessions Judge has got a discretion 
to try simultaneously cases regarding different offences committed in the course of the 
sime transation of which may be triable by Jury and others with the aid of assessors. In such 
cases the procedure laid down in Sub-s. (3) of S. 269 must be followed. See Chapter I, ante. 

A conviction of a prisoner on a plea of guilty before a Court of Session is valid, 

1. Chinna (1899) 23 M. 151:2 Weir 747; Paltua (1900) 23 A. 53, 54, 55 ; 20 A. W. N. 

192. 
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although there were no assessors [See S- 271 (2) Cr. P* C ; and Srikant Charal (1868) 2 B. L. 
R. 23 (F. B.). 

4« The Court may sum up the evidence. — 

There was no provision in the Codes oF 1861 and 1872 for such summing up. This 
was because, in the opinion of Jackson, J. the assessors were members of the Court and 
were to give their opinions orally for the consideration of the Judge, who afterwards gave 
his decision, while in the case of a Jury who had the sole decision on the facts it was 
the duty of the Judge to sum up and, when necessary, to direct them. ^ But Norman, C. J. 
in a later case,® observed that because the Code was silent as to such a summing up, 
it did not follow that nothing of the sort was to take place. He said— '"In a case like the 
present, where a prisoner was being tried on seventeen charges, where the evidence was 
very voluminous** we think that a Judge sitting with assessors would have failed in his 
duty, or at least showed a want of sound discretion, if he had not indicated the 
matters necessary to be established by proof in order to convict the prisoner of the offence 
or offences charged. With the full notes of the evidence and all the documents before 
him, we should have been surprised if we had found that the Judge had failed to assist 
the assessors by reminding them of the result of the evidence, and pointing out the bearing of 
the several parts of such evidence on the questions to be considered. ***Mr. Chose (Counsel 
for the defence) urged that the object of appointing assessors is to assist the Judge— not for the 
Judge to assist or by such assistance to influence the assessors. But the real object of 
appointing assessors is to assist the Court, and the discussion and the statement of points by a 
Judge sitting with assessors cannot be said to be otherwise than in furtherance of the object of 
getting the best assistance for the proper adjudication of the case". Probably the above 
observations of Norman, C. J. influenced the Legislature while enacting the Code of 1882 
to introduce for the first time the above provision giving a discretion to the Judge to sum up 
the evidence. The object is to enable the Sessions Judge in long or intricate cases to place 
the evidence in an intelligible form so as to assist the assessors in arriving at a reasonable 
conclusion.^ But the Judge should not take the opportunity of expressing his opinion in 
emphatic terms on every single matter put in evidence, for that would have the effect of embar- 
rassing the assessors in coming to an independent opinion of their own in the face of the very 
decided opinion expressed by the Judge.® It is of importance that the opinions of assessors, 
whether good, bad or indifferent, wise or foolish, should be recorded or they are expressed 
withoutranyjnfluence from the Judge except such as may be reasonably exercised in the 
course of his surnmng up.® S. 309 gives a discretion to the Judge to sum up if he thinks 
necessary. ^ 

5. Shadulla ( 1883 ) 9 C. 875 ; 12 C. L. R. 506. 
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But though the Code has provided for the summing up of evidence, if the Judge thinks 
it necessary, it does not provide for the recording of the summing up by the Judge, similar 
to that as provided for recording the heads of the charge to the Jury in S. 367 Cr. P. C. 
The reason may be stated in the words of Norman, C. J. ; — “In cases of trial by Jury, 
the summing up is all-important, because there is no appeal from the decision of a Jury. In 
order to know what is the proposition which the Jury have affirmed — what it is that 
they have really decided in finding a verdict of guilty — it is generally necessary to look 
to the question left to them by the Judge in summing up. And therefore, in order 
that it might appear whether the conviction is legal and proper, it was necessary in 
the Code of Criminal Procedure to provide that in trials by Jury a statement of the 
Judge’s directions should form part of the record. ***In trials before a Judge sitting with 
assessors there is an appeal on the facts. The Appellate Court can examine the grounds 
of the finding of the Judge and assessors’’.* But if such summing up is recorded, it 
must be by the Judge himself ; and if he be incapable himself of recording the heads 
of the summing up, he should avail himself of the services of some Court Officer, 
or direct it to be done by some independent person and not by the pleader for the 
prosecution.® 

After such summing up, retiring of the assessors for consultation and opinion is not 
necessary.^® 

5. Whole of the Evidence must be placed before the Assessors. — 

No legal conviction can take place unless the opinion of the assessors is taken on the 
whole of the evidence in a case. Where the assessors had no opportunity to consider a 
piece of evidence, which was recorded after the assessors were discharged, and the Additional 
Sessions Judge based his judgment mainly on this piece of evidence : Held, this amounted to 
a material irregularity which was not covered by S. 537 Cr. P. C.'® In the above case it 
was observed : — "In only one instance is a Court of Session authorised to record evidence in 
the absence of Jury or assessors, and that is when additional evidence is called for by the 
Appellate Court ( Vide S. 428 Cr. P. C.). But in the present case the evidence to prove the 
statement made by the deceased was recorded before a tribunal which had no authority to 
record it. It was in fact evidence recorded coram non judice. A Sessions Judge has no power 
to take evidence after the assessors have been discharged, and if he does so, the trial is vitia- 
ted.^ * The assessors are equally entitled with the Judge to express an opinion on the weight 
of any matter affecting the result.' * The assessors cannot act on their own knowledge, their 
opinion must be based only on the evidence given on the trial (See S. 294 Cr. P. C.). A 
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Sessions Judge should not import into his judgment the opinion of an assessor derived from 
personal knowledge and unsupported by evidence on record.^® 

Under S. 166 of the Evidence Act, the assessors may put any question to the 
witnesses, through or by leave of the Judge, which the Judge himself might put and which 
he considers proper. 

If a Sessions Judge should think it necessary to visit the place of the offence under 
trial, he should give notice to the parties and the assessors. He should not go without 
.such notice, and after the trial has been completed by the delivery of the opinion 
of the assessors.'® Under S. 309 (2) Cr. P. C-, a Sessions Judge is bound to give 
judgment after the assessors have given their opinions and he is not competent to take into 
account his observations of the locality where the crime was committed and which was 
visited by him alone after the assessors had given their opinions.' ' In this case the appellate 
Court eliminated the portion of the judgment relating to his visit to the spot and the Judge’s 
conclusions therefrom and decided the case on other materials. 


After a trial for murder had closed and the opinion of the assessors had been given, 
the Sessions Judge reserved judgment. But, for the purpose of obtaining further opinion of 
the Civil Surgeon about the mental state of the accused, he had private interviews and 
correspondence with and afterwards prepared a judgment incorporating the views of the Civil 
Surgeon. Held : that the action of the Sessions Judge was illegal and that he ought to have 
under the circumstances adjourned the case and examined the Civil Surgeon in the presence 
of the accused and the assessors.'* 

As to local inspection by the assessors, see S. 293 Cr. P. C. In a case, the assessors 
desired to view the scene of the alleged offence ; the Judge ordered that certain of the 
witnesses should attend with the assessors and he impressed upon the assessors the necessity 
of orally examining the witnesses, if they desired to do so, in the presence of the accused, 
who would be present there. Held, that such a procedure was not warranted by law and 
that the Judge cannot delegate his own high function to the assessors.'* 

6. The Judge shall require each of the Assessors to state his opinion orally.— 

This is. mandatory ; and subject to S. 289 (2) and (3), if the Judge decides a case 
without taking their opinion at all according to S. 309 Cr. P. C., the trial is virtually without 
their aid, and the finding and sentence cannot be said to have been passed by a Court of 
competent jurisdiction, and S. 537 Cr. P. C., does not apply.^® Where four persons who 
were under trial along with others were acquitted by the Sessions Judge at the termination 
of the evidence for the prosecution on the ground that the evidence of identification was 
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unworthy of belief, Prinsep. J. observed that, under such circumstance^/ it Was ' the duty of 
the Judge, before passing judgment, himself to ask for and record the opinions of 
the assessors on that evidence ; it was not a case of 'no evidence' as the Judge thought, the 
fact being that there was evidence which the Judge thought unworthy of belief.® ^ A trial 
is altogether vitiated if the assessors are not asked and are apparently not allowed to give an 
independent opinion on the case.®* Wherever there is evidence, which though in the opinion 
of the Judge is unsatisfactory, untrustworthy or inconclusive, the Judge is bound to take the 
opinions of the assessors on the case ; otherwise he might terminate any trial before him without 
consulting the opinions and using the judgment of the assessors by finding that the evidence 
was not to be believed, and by directing a verdict of acquittal to be recorded. It is not 
the intention of the Legislature that the Sessions Judge should have such a power, or that 
assessors might be confined to the function of giving their opinions on the evidence in 
those cases only in which the Judge was inclined to belive the evidence for the prosecution ; 
a Court acting in this way acts without jurisdiction, and its order in discharging the accused 
is illegal.®* Where the accused pleaded not guilty and the trial proceeded on that footing, 
and at the close of the prosecution evidence the accused, when . asked, admitted the offence, 
and the Judge thereupon without taking the opinion of the assessors found her guilty on her 
own admission and sentenced her : Held, reversing the conviction and sentence, that it was 
the duty of the Judge to proceed with the trial as provided in S. 309 Cr. P. C., and hear the 
defence and take the opinion of the assessors in the case.®* 

In order to comply with the provisions of S- 309, the Sessions Judge should record at 
the time in writing the opinion actually given in his own words by each of the assessors ; the 
omission to do so is an irregularity.®® The Judge should not receive the opinions of all 
the assessors combined, as delivered through one of them whom he thus regards as the 
foreman of a Jury.® ® But allowing the as essors to give their opinions in the form of a joint 
statement instead of separately as required by S. 309 is an irregularity covered by S. 537, in 
no way prejudicing the accused or vitiating the proceedings.®' The fact that one of the 
assessors was wrongly allowed to take part in the trial and give his opinion will not vitiate 
the opinion of another assessor validly given.®* Each assessor is an entity acting indepen- 
dently of his fellow assessors ; his opinion must be accepted as his own, whatever were the 
considerations which weighed in forming it, and no evidence is admissible of its having been 
influenced by that of his co-assessors or any other person or circumstances. The Judge must 
allow him to express his own opinion independently, in his own words, on the whole case.®* 
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In a trial on chaises pardy triable by assessors and partly by Jury, the opinion of all the 
jurors as assessors should be taken and not merely of two of them, with respect to the charges 
triable only by assessors ; and the omission is not an irregularity under S. 537.*® A majority 
verdict of acquittal on charges triable by jurors as assessors cannot be treated as the 'opinion' 
of assessors ; their individual opinions not having been disclosed.** (See Notes in Ch. I ante 
under S* 269 (3) Cr. P. C.). The circumstances that the accused is charged in the same trial 
with another offence triable by Jury and that the Judge disagrees with the verdict of the Jury on 
that charge and desires to make a reference to the High Court under S. 307, do not absolve 
the Sessions Judge from complying with the requirements of S. 309 as regards the offence 
tried by him with assessors.®* 

Such opinion should be oral and not in writing, nor in the form of a judgment under 
S. 367.** Even if the assessors’ opinions were given in writing and not orally, that would 
not be a ground for interference with the convictions, as it could not be said that any 
such abberation from the precise directions of the Code led to any miscarriage of justice.** 

After once summing up the case to the assessors and taking their opinions, the Judge 
cannot re-open the matter and press upon the attention of the assessors a part of the accused’s 
confession which appeared damaging, in order to induce them to revise their opinions ; such 
a procedure was held to be illegal.*® 

7. An Assessor’s opinion must be taken on all the charges on which the accused 
has been tried. — 

The words "on all the charges on which the accused has been tried’’ were inserted by 
the Amending Act XVIII of 1923, S. 82. Seethe similar provision, contained in S. 303, in 
the case of a Jury trial, and compare the notes under that Heading in Chapter VI, a?tte. The 
words "on all charges" have been interpreted to mean that distinct opinion on each charge 
must be taken and recorded ;** and the failure of a Sessions Judge to do so vitiates the trial.®* 

It may be difficult in all cases for an assessor to give his opinion on all the charges, 
involving as they do the application of law to the facts,— sometimes a very difficult problem, — 
without instructions from the Judge as to the law to be applied on the findings of fact. S. 309 
does not contain any provision requiring the Judge to lay down the law by which the assessor 
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is to be guided; it confers on the Judge a discretion to sum up the evidence only. An 
illustration of the difficulty that arises can be found in Q.m, Matam MaL^^ In that case 
the accused was committed on a charge of culpable homicide not amounting to murder ; 
but the Sessions Judge added a charge of murder and the accused was tried under the said 
two charges. After the close of the case for the prosecution the Judge recorded the opinions 
of the two assessors, which were to the effect that the accused struck the deceased (his wife) 
with a dao but did so in consequence of the deceased having abused him. Thus the assessors 
had not given any opinion as to whether the prisoner had committed the offence of murder 
or any offence at all, and in the judgment delivered by the Judge he did not advert to the 
opinion of the assessors. The High Court held that the assessors should give a definite 
opinion whether the prisoner was guilty of either of the offences charged, and, if so, of which 
of the charges preferred against him, and that the Judge in delivering judgment, should give 
it with advertence to the opinion of the assessors, and the case was sent back for that purpose. 
Now, it is submitted that in view of the fine distinction made by the law as to what would 
constitute murder and what culpable homicide not amounting to murder, it would be 
difficult for the assessors to come to any definite conclusion without assistance from the Judge. 
And this submission is supported by the observations made by the Patna High Court in the 
case of Sunder Buksh v. There it was observed that in a case of rioting, where the 

dispute arose over the possession of a piece of land and the Crown admitted the possession 
of the accused and the accused themselves urged the plea of private defence, it was the duty 
of the Sessions Judge to explain to the assessors the legal aspect of the plea put forward by 
the accused and to direct their attention to it by putting specific questions to them on the 
point, involving as it does mixed questions of fact and law ; and it is not sufficient simply to 
put general questions to the assessors such as 'whether the accused are guilty or have 
committed rioting”. No doubt the difficulty may be solved to some extent by the provision, 
also newly added by the Amending Act XVllI of 1923, empowering the Judge to ask the 
assessors questions to ascertain what their opinions really are. [See Notes under the Heading 
**And for that purpose,,, recorded,” post^ 

Where an acquittal takes place on account of the Public Prosecutor withdrawing under 
S. 494 Cr. P. C., from the prosecution with the consent of the Court, the opinions of the 
assessors need not be recorded, as the acquittal is a matter of right to the accused whatever 
the opinions of the assessors might be.^® Where the prisoner has pleaded not guilty and the 
Public Prosecutor does not offer evidence, the Judge ought to instruct the assessors that they 
are bound to find the prisoner not guilty. 

8. Conviction for an offence not charged. — 

The accused was charged with and tried for the offence of abetment of murder. The 
opinions of the assessors were that he was not guilty of the offence charged. The trial Judge 
accepted the opinions, but convicted the accused of causing disappearance of the evidence 


38. (1874) 22 W. R. 34. 

39. (1918) P. 3^9 : 19 Cr. L. J. 983 ; 48 I. C. 163. 


40. Chenbasapa (1886) Rat. 307. 

41. (1869) 4 M. H. C. R. App. 39. 



Ch.IXI 


TRIAL WITH ASSESSORS 


351 


of the offence, under S. 201 I. P. C. Held, reversing the conviction and sentence, that it was 
imperative for the Judge to take the opinions of the assessors on the charge relating to S. 201 
I. P. C.*® This case has been held in a later case to be no longer good law. Thus, where 
the accused was acquitted of an offence under S. 302 I. P. C., and on appeal preferred by 
the Government it was found that the accused was guilty of an offence under S. 193 I- P. C., 
and there was no prejudice to the accused : Held, that acting under S. 423 ( 1) (a) Cr. P. C. 
the High Court could avail itself of the provisions of S. 237 Cr. P. C., and convict the 

accused for the lesser offence without ordering a retrial. Held also, that the mere fact that 

the assessors' opinions were not taken on the minor offence was immaterial.'*® The above 
case further held that the High Court is not confined to the grounds of appeal by the Crown 
which prayed for conviction only under S. 302 I. P. C., thus dissenting from Ranade, J. in 
Q- E- V. Karigowda (1894) 19 B. 51 and approving Kauromal v. E. (1924) 25 Cr. L. J., 
1057 ($•). A person can be charged with the offence of murder and, in the alternative, 
with the offence of causing evidence to disappear with the intention of screening the offender, 
Ss, 201, 202.*"* A person cannot be convicted of an offence with which he has not been 
charged but which the evidence shows he has committed, in a case tried with the aid of 
assessors wherein the opinions of the assessors have not been taken with regard to such 

offence. ■** The accused was committed on a charge of murder and tried with the aid of 

assessors. The finding of the assessors was recorded, they were discharged and the accused 
acquitted. Suddenly the Judge found that there is evidence, in his opinion, to convict 
on a charge of culpable homicide not amounting to murder. The assessors were recalled, the 
Judge altered the charge to culpable homicide not amounting to murder and convicted the 
accused on that charge. Held, that the conviction was illegal.*® 

It has, however, been held that where the accused is convicted of an offence with which 
he was not charged under S. 239 Cr. P. C., the Judge is not bound to require the assessors 
to state their opinions as there is no charge. Where the Public Prosecutor tells the assessors 
that there is a clear case against the accused under S. 395 or S. 402 I. P. C., and the majority 
of the assessors find the accused guilty of theft, it cannot be said that the Judge did not 
take the opinion of the assessors. The irregularity, if any, does not prejudice the accused.*’^ 
Where the accused is charged with a major offence and convicted of a minor offence, the 
judgment must show clearly that the Judge explained to the assessors that the accused might 
be guilty of the minor offence and took their opinion on it.** 
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9. The ludge shall record flueh opialoB. — 

The opinion to be recorded is not confined to the statements made by the assessor in 
ariswer to the question put by the Judge to state his opinion, but also the answers 

subsequently made to questions specially put by the Judge to ascertain what his opinion 

really amounts to, including his reasons for such opinion (See Notes under the Heading 
" And for that purpose," post.). This is evident from the words “and for that purpose,” 
which follow. 

The proper recording of the opinions of assessors has been pointed out very 

forcibly by Campbell, J. in Q. v, Musst Mina** in the following terms : — "It seems to me 

that it is too much the custom to neglect the opinions of the assessors, and put them in 
such a shape that this Court can make nothing of them. There is ail the difference 
between the verdict of a Jury and the opinions of the assessors. The former is a simple 
and conclusive verdict of guilty or not guilty. The other is not a verdict, but an opinion, 
and, not having any legal validity, its weight seems to depend solely on the reason and 
sense by which it is supported. It appears, therefore, to me that, in recording in writing 
the opinion of each assessor as required by S. 324 (of the Code of 1861), the Sessions Judge 
should not merely put in his judgment that he concurs with or differs from the assessors, 
but should separately record an opinion of each assessor and should invite and encourage 
each assessor to make that opinion more than a bare expression for or against the prisoner, 
but an opinion on the case, stating the view that the assessor takes of the facts and the 
considerations (in brief) on which the opinion is founded.” 

Assessors ought to give the grounds of their opinion, particularly when they differ in 
opinion from the Judge.®® In this case the High Court observed : — “Under the law a Jury 
is required to deliver its verdict. But assessors are appointed to aid the Judge in the trial, and 
are to give their opinion, and when that opinion differs from that formed by the Sessions 
Judge, the latter should always ascertain the grounds of the assessors’ opinion. The 
decision does not rest with them, but they are to assist the Judge at the trial, and in no 
better mode can they assist him than by stating the reason for their opinion when the case 
is one on which there may be difference of opinion." In this case the High Court requested 
the Sessions Judge to recall the assessors and to ascertain from them and forward to the 
High Court the reason upon which they were of opinion that the accused ought to be found 
not guilty. 

The opinion of each assessor is to be separately recorded.®* In order to comply 
with the provisions of S- 309, the Sessions Judge should put down at the time in writing the 
opinion actually given in his own words by each of the assessors. But the omission to do 
so is an irregularity.®® Where there were two assessors and the Judge recorded the opinion 
of only one of them, but stated in his judgment that the assessors unanimously convicted 
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on all the counts, it was held that he committed an error, an omission, and an 
irregularity within the meaning of S. 537 Cr. P. C., but it did not occasion any failure 
of justice.® ® 

In a case where the opinion of the assessors has been taken, the trial is at an end 
and the Sessions Judge cannot thereafter re-open the trial and call another witness and 
invite the assessors’ opinion on his evidence.®* 

10. And for that purpose may ask the assessors such questions as are necessary 
to ascertain what their opinions are. AH such questions and answers to them shall 
be recorded. — 

The above words were added by the Amending Act XVIll of 1923. The amendments 
made in clause (1) of S. 309 bring it in conformity with S. 303 relating to Jury trial. The 
power of the Judge to put such questions was recognised in many judicial decisions prior 
to the aforesaid amendment. See Notes under the previous headings. 

It was held, however, that the Judge had no power to question the assessors until they 
had delivered their opinions orally and he had recorded such opinions ; if there was 
anything obscure in their verdicts there was no objection to the Judge asking questions to clear 
up such obscurity ; but he was bound to allow the assessors to express their own opinions 
independently in their own words on the whole case, before interfering with them in any way 
or asking them any question whatever, except "what is your opinion”.®® Where the Sessions 
Judge, in taking the opinions of the assessors, put a large number of questions to them and then 
recorded their opinions on those questions : Held, that the Judge should have allowed the 
assessors in the first instance to have given their opinions in their own language and way, and 
when they had completed what they had to say, it would have been open to him to put to 
them such questions as were necessary to elucidate or supplement their opinions.®® But the 
Patna High Court has observed that in a matter involving mixed questions of fact and law, it 
should be the duty of the Judge to put specific questions to the assessors to assist them in 
forming their own opinion before asking them the formal question, "what is your opinion”.®* 
Each of the assessors should be asked . to give his opinion clearly as to what happened and 
he should then, if necessary, be asked to give his opinion on such matters as intention, 
knowledge, etc.®* The words "And for that purpose” in the present amended Section, 
seem to lend support to the view expressed by the Patna and Lahore High Courts (See Notes 
under the Heading “The assessors’ opinions must be taken on all the charges on which the 
accused has been tried”, ante). 

The cross-examination of the assessors is entirely contrary to law.®® 
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The assessors may be asked to give the grounds of their opinions, especially when 
the Judge differs from them.®** They should be invited and encouraged to state briefly the 
grounds of their opinions as well as their conclusions.®* Where one of the two assessors says 
that he thinks it proved that a war was waged against the Queen, that there was conspiracy to 
carry on the war and the prisoner is guilty of all the acts charged, and the other assessor 
concurs with him, it cannot be said that they have given no reason for their opinion.®** 
Where one of the assessors merely found the accused not guilty of the offence charged and the 
other concurred with him ; held, that such opinion could not be of any assistance to the 
Sessions Judge at the trial or to the High Court on appeal.®® 

The opinion of assessors, as that of jurors, should be based upon a true understanding of 
the case, but the Judge must not probe deeper into the reasons that actuated an assessor in 
coming to his conclusions. " '' 

11. The Judge shall then give judgment. — S. 309(2). 

The accused were committed to take their trial before a Sessions Court on a charge 
under S. 392 1. P. C. At the commencement of the trial, two more charges, under Ss. 214 
and 411 1. P. C., were added. The trial then proceeded up to the point where the assessors 
gave their opinion. The Sessions Judge reserved his judgment ; but in writing it he was of 
opinion that the trial had been illegal, inasmuch as the third charge under S. 214 had been 
improperly joined. He therefore cancelled the trial and held a fresh trial against the accused 
on charges under Ss. 392 and 411 I. P. C. Held, that the second trial was invalid, because the 
trial Judge had no authority to cancel or set aside the trial which had originally been held ; 
and the assessors’ opinion having been recorded, he had no option but to give his judgment 
in accordance with S. 309."® Where an accused was tried under S. 395 1. P. C., with 
the aid of a Jury and in the same trial he was tried under S. 396 1. P. C., with the same jurors 
as assessors, and the Judge after an elaborate charge to the Jury wrote a further order on the 
charge under S. 396 in which he stated that he agreed with the verdict of the Jury and found 
him guilty under S. 396 : Held, that the charge to the Jury together with the subsequent 
order constituted a good judgment and that the conviction is not bad merely because he had 
not repeated his reasons for the conviction in the subsequent order ; this omission being a mere 
irregularity curable by S. 537 Cr. P, C.®® Where a Sessions Judge, agreeing with the 
assessors, simply makes an endorsement that the accused is acquitted and directs that he be 
set at liberty and writes the full text of his judgment assigning reasons for his order a few days 
later, he commits an irregularity under S. 537 Cr. P.C., but such irregularity does not vitiate the 
proceedings. ® ‘ 
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12. The Judge in giving Judgment is not bound to conform to the opinion of 
the assessors. — Sub*S. (2) of S. .309. 

It was held that the Judge, who was entitled to pass judgment, must be the Judge who 
tried the case and took the opinion of the assessors ; his successor in office could not pass 
judgment.®® 

The opinion of the assessor has no legal validity.®® It is not evidence under S. 3 of 
the Evidence Act.' ® The opinions are given in the exercise of a judicial function.'^ The 
opinion is quasi-judicial, and the same as expert evidence.* ^ 

Section 261 of the Code of 1872 declared that — ''In cases tried with assessors, the Court 
shall proceed to pass judgment of acquittal or conviction, having considered the opinions of 
the assessors, but not being bound to conform to them". Thus the Judge in delivering 
his judgment should give it with advertence to the opinion of the assessors. In fact, it was 
held that the prisoner had a right to require such consideration before the Judge formed his 
opinion. ^ ^ The words about the consideration of the opinion of the assessors were omitted 
in the Code of 1882 ; but it has been held that the omission of the express words subsequently 
as surplusage did not alter the law : the Judge must consider, and cannot dispense with, 
the opinion,^"' The omission on the part of the Judge to make any reference in the judgment 
to the opinion of the assessors is certainly contrary to the usual practice ; it does not however 
vitiate the trial, but is merely an omission curable by S. 537, where the conclusions arrived at 
by the Judge were in accordance with the opinion of the majority of the assessors. In such 
a case it has been held that the failure to refer to the opinion in the judgment could not be 
said to have caused any failure of justice.'® The advantage of taking such opinion was 
pointed out in a case in which the whole question was, whether a considerable number of 
native witnesses of the lower ranks of life had or had not told probable stories on behalf of the 
prosecution ^ \ The Appellate Court is bound to give due weight to the opinions of the asses- 
sors, but they are not a substitute for untainted evidence' *. A concurrent opinion of assessors 
must carry more weight than a single opinion. ' ® 

But the Sessions Judge should not import into his judgment the opinion of an assessor 
derived from personal knowledge and unsupported by evidence on record.®® 
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The Section, however, says that the Judge is not bound to donfbrm to the Opinion 
of the assessors. He is the sole tribunal, though aided by each of the assessors, who are 
however not members of the Sessions Court ; the responsibility of the decision rests with 
him only.® ‘ The Code does not invest them with the power of appreciating the evidence 
so as to bind the Judge ; regard must be paid to their opinion, but after all it is the Judge 
who is to decide the case on the facts as well as law. He is bound to form his own 
opinion on the case aided by assessors, but quite independently of any expression of opinion 
on the part of the Committing Magistrate.®® Where the Judge has no reasonable doubt as 
to the guilt of the accused, he ought to act on his own view and convict the accused even if 
the assessors find the accused not guilty ; the personal view of the Sessions Judge is the 
ultimate one * * 

In a trial by Jury, the Judge need not write a judgment, but he shall record the heads 
of the charge to the Jury. But in a trial with the aid of assessors, he must comply with the 
provisions of S. 367 Cr. P. C., * ® though the omission to record the judgment or the grounds 
of his decision is only an irregularity within S- 537-® ® Where a Sessions Judge agreeing 
with the assessors simply makes an endorsement that the accused is acquitted and directs 
that he be set at liberty and writes the full text of his judgment assigning reasons for his 
order a few days later, he commits an irregularity under S. 537 Cr. P. C., but such irregularity 
does not vitiate the proceedings.® Where an accused was tried under S. 395 1. P. C., with 
the aid of a Jury and in the same trial he was tried under S. 396 1. P. C., with the same jurors 
as assessors, and the Sessions Judge after an elaborate charge to the Jury wrote a further order 
on the charge under S. 396 in which he stated that he agreed with the verdict of the Jury and 
found him guilty under S. 396 : Held, that the charge to the Jury together with the subsequent 
order constituted a good judgment and that the conviction is not bad merely because he had 
not repeated his reasons for conviction in the subsequent order ; and that this omission being a 
mere irregularity was curable by S. 537 Cr. P. C.** A Sessions Judge should record findings, 
whether of conviction or acquittal, on all the charges under which prisoners have been 
committed for trial.® * The record should invariably show that any reference to previous 
conviction was not made until the subsequent offence was found proved against the 
accused.*** 
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13* If the aeeused Is convicted, the Judge shall pass sentence. — S. 309 (3). 

As to conviction for an offence not charged — See Notes under the Heading Conviction 
for an offence not charged*', ante, " 

If the accused is acquitted, the Judge shall record judgment of acquittal. Cf. 
S. 306. Under S. 289 clauses (2) and (3) he may record a finding of not guilty, without 
raking the opinion of the assessors, and an order of acquittal necessarily follows. The 
accused is entitled to an order of conviction or acquittal ; there cannot be an order of 
discharge. 

Section 562 confers power on the Court to release certain convicted offenders on 
probation of good conduct instead of sentencing them to punishment. 



Part III. — Misdirection. 

♦ 

CHAPTER 1. 

Of Offences. 

In Chapter Vll of Part II we have indicated generally the nature of directions which 
a Judge's summing up should contain. In this Part we propose to deal with such directions as 
are necessary or proper with regard to (a) Offences, (b) Procedure and (c) Evidence. In the 
present Chapter subject (a) will be considered. 

S. 34. I. P. C. 

Act done by several persons in furtherance of a common intention. — 

The Jury should be told that to justify the application of S. 34 1. P. C., it is necessary to 
prove what may be briefly described as a common act and a common intention. The facts 
should then be referred to, and the Jury directed to consider whether the criminal act was done 
in furtherance of the common intention of all, and told that if so, each would then be liable.^ 
Three persons armed with revolvers went to a Post office with a common intention to 
rob the Postmaster and if necessary to kill him ; if the Postmaster's death resulted from 
a shot fired by one of them in furtherance of their common intention, each of them will be 
guilty of murder under S, 302 1. P. C., whichever of the three fired the fatal shot. A direction 
to the Jury that in such a case a verdict of guilty under S. 302 should be found against any 
of the three, who was caught, is a correct direction in law.^ Where in a case of fracture of 
bones due to lathi blows the Judge explained to the Jury the circumstances which 
would bring the case under S. 325 I. P, C., and also explained the ingredients of the offence 
under S- 34 I. P. C., and then proceeded to observe as follows : "This Section (S. 34) 
there applies where more than one person co-operate with each other in bringing about 
an effect, intended by each of them. In the present case, Upendra and Haripada have 
been charged with thus co-operating to cause the death of Puma. If you think they co- 
operated not to commit an offence under S. 304, but to commit a lesser offence, e. g., one 
under S. 325 or under S. 323, you will say so. A sane adult may be presumed to intend 
the natural, probable, inevitable consequence of his deed." Held, that the Judge's direc- 
tions were adequate and sufficient.'^ The accused were being tried under Ss. 302/34 I. P. C. 
The Sessions Judge in charging the Jury said, — "S. 34 provides that where it is doubtful 
which of several persons has taken the chief pari in any given crime committed in furtherance 
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of the common intentiolh of of them, each of such persons , is severally liable as if he 
alone haiS done the de^. JHeM, that it is necessary for the Judge to read the very words 
of S. 34 itself to the Jury ;u'f he purports -to give them what are the provisions of the Section, 
and then if necessary to. explain what is the meaning of the Section and that the direction 
with regard io S. 34 was not a proper direction.* Where the Judge after reading and 
•explaining S. 34/where the accused were being tried under Ss. 304/34 and S. 147) said in his 
charge to the Jury : 'This Section is framed to meet a case in which it is difficult to distinguish 
between the acts of the individual members of a party or to prove exactly what part was 
taken by each of them. HcM, that this is not very satisfactory. Later on he asked the 
Jury "to consider whether the acts were done in furtherance of the common intention to 
prevent B from cutting the paddy". Held, that these are words which would have done fairly 
well for a charge under S. 149 I. P..C., but they are inapplicable as applied to S. 34, for 
the latter Section refers to cases in which several persons both do an act and intend to do 
that act ; it does not refer to cases where persons intend to do one act, such as preventing 
the cutting of paddy, and some one or more of them do an entirely different act ; and that 
these faults in the charge were prejudicial to the accused ; and so a fresh trial was ordered.® 
In cases of joint beating a finding of individual guilt under Ss. 34^38 I. P. C., should be 
directed.® A Jury may be directed that S. 34 applies to the second part of S. 304 1. P. CJ 

The Judge ought to give clear directions on the law of abetment and call on 
the Jury to decide upon S. 34 I. P. C., whether the prisoners, if present, had a common 
intention and what that intention was ; for, a murder committed in an unlawful enterprise 
may be the design and act of one person only to gratify his private revenge, as in Plummer s 
Case,^ from which definition of the law of England S. 149 is taken ; the summing up of 
the evidence ought, therefore, to have been special as to each prisoner ; the question 
whether each prisoner had a design to kill required much careful consideration, and was 
one for the Jury as judges of the facts and was not to be withdrawn from them by the Judge 
giving positive direction that it was impossible not to hold that on proof of the arson the 
guilt of homicide was to be inferred. Where insufficient and incorrect directions on 
matters of law cause serious prejudice to the accused, the convictions and sentences should 
be set aside.® 


S. 83. I. P. C. 

Act of a child. — 

In R, V. Oweii^^ Littledale, J. in charging the Jury said, — "Whenever a person 
committing a felony is under fourteen years of age the presumption of law is that he or 
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she has not sufficient capacity to know that it is wrong, and such fserson ought not to 
be convicted unless there be evidence to satisfy the Jury that the party at the tirhe of the 
offence had a guilty knowledge that he or she was doing wrongs" Under the Indian law, 

"Nothing is an offence which is done by a child under seven years of age" (S. 82 l.P.C .) ; 

"Nothing is an offence which is done by a child above seven years of age 
and under twelve, who has not attained sufficient maturity of understanding to judge 
of the nature and consequence of his conduct on that occasion" (S. 83 I. P. C.). 

Under the English law when a child between the ages of 7 and 14 years is indicted for 
felony, two questions are to be left to the Jury ; 1st. whether he has committed the offence; and 
2nd. whether at the time he had guilty knowledge that he was doing wrong.^ ' 

An accused person cannot be debarred from the defence allowed him by S. 83 1. P. C., 
because of his ignorance of Court procedure. A Sessions Judge said : "The law no doubt 
is that a person between 7 and 12 years of age is not to be held responsible for the 

consequences of his act, if it should be proved that he is not possessed of sufficiently mature 

understanding and was incapable of understanding the nature of the act done by him. 
When an accused wants to take shelter under such a plea he should allege it in clear 
words and be also prepared to produce some evidence on the point. In the present case, 
the accused has neither alleged nor adduced any evidence to prove that he is less than 12 years 
of age and is a man of immature understanding. On the other hand, from the manner 
of his own statement before the Court and his general development coupled with the 
admission of his present age, the jurors should also see whether it would or would not 

have been quite proper to overrule the plea even if the plea should have been actually 

raised in the case. 1 would therefore direct the jurors to give no consideration to the 
argument of N's learned pleader about his tender age or immature understanding and 
leave the argument out of account altogether". Held, that it was a question which was 
entirely for the Jury.'® The question is one of fact on which, in cases tried by a Jury, 
the accused is entitled to the Jury's verdict.'® Where the Jury is excluded from the 
consideration of the question, it is a misdirection. * ‘ 


S. 84 I. P. C. 

Act of a person of unsound mind. — 

It is not because a man commits a very horrible murder, or because he commits it 
while labouring under strong passions and feelings, that therefore the world is to assume 
that he must have been insane when he committed the deed. The fact of unsoundness 

11. P>. V. Owen (1830) 4 C. & P. 236 ; Smith 13. Imam (1869) Rat. 27. 

(1845) 1 Cox. 260. But see Gorrie 83 L J. 14. Ali Raza (1924) 26 Cr. L.y. 310: A. I. R. 
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of mind is one which must be clearly and distinctly proved, before any Jury is justified 

in returning a verdict under S. 84 !. P, C. Every man is presumed to be sane and to 

possess sufficient degree of reason to be responsible for his crime, until the contrary is 
proved. Proper directions accordingly should be given to the Jury.^® It is a mistake to 
suppose that in order to satisfy a Jury that the plea of insanity is well-founded, scientific 
evidence must be adduced. If the existence of facts is such as to indicate an unsound 
state of mind, that is quite sufficient ; though the onus of proof of the plea is on the 
accused and it must be proved by him affirmatively. ^ ® The opinion of an expert on 
lunacy cannot be brushed aside upon the strength of the lay opinion of a trial Judge. 

A Sessions Judge, in his charge to the Jury, told them that, in his judgment, the accused 
was, at the time of his trial, exhibiting symptoms of unsoundness of mind, and he directed 
them to find whether the accused was insane at the time he committed the offence ; heldt 
that this was misdirection ; the issue as to whether the accused was of unsound mind 

at the time of the trial and incapable of properly making his defence, was a prelimi" 

nary issue to that put by the Sessions Judge, and should, under S. 425 (now S. 465) 
Cr. P. C., have been first submitted to the Jury.^® In considering the plea of insanity the 
Court is concerned solely with the state of mind of the accused at the time of the act ; 
his antecedent and subsequent conduct is relevant only to show what his state of mind 
was at the time when the act was committed.^® 


Ss. 85 and 86 1. P. C. 

Intoxication. — 

Under S. 84, unsoundness of mind producing incapacity to know the nature 
of the act committed or that it is wrong or contrary to law is a defence lo a criminal 
charge, but by S. 85 such incapacity is no defence, if produced by voluntary drunkenness. 
If, however, voluntary drunkenness causes a disease which produces such incapacity, 
then S. 84 applies though the disease may be of a temporary nature.^ 

The Judge in his summing up told the Jury that drunkenness in the eye of law 
makes an offence the more heinous. There is no authority for such a proposition, and 
all that the Judge should have said was that drunkenness is no excuse, and that 
an act, which if committed by a sober man is an offence, is equally an offence if 
committed by one when drunk, if the intoxication was voluntarily caused. ^ ^ 

Mayne says : — ''Section 86 lays down no rule as to the inference of intent 
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in case of intoxication, but there seems no reason to suppose that the framers of the 
Indian Penal Code proposed to introduce a different rule from that of the English law. 
Intention is sometimes a presumption of law : e. g., a man is assumed to intend the 
natural or necessary consequences of his own act, and in the majority of cases the 

question of intention is merely the question of knowledge. If 1 strike a man on the 

head with a loaded club, 1 am assumed to know that the act will probably cause 
death and if that result follows I am assumed to have intended that it should follow. 
As the drunkard is assumed to have had the knowledge, he must necessarily be assumed 
to have had the intention since, assuming the knowledge, the law will allow no other 
explanation of the act to be given. But sometimes intention has to be proved like any 
o her fact. For instance, supposing a fatal blow to be struck under circumstances of 
grievous provocation ; it might be shown that notwithstanding the provocation the defendant 
had acted, not under its influence, but from a preconceived resolution to kill. If so, 

the offence would be murder. But the mere fact of the deadly blow would not 

be sufficient evidence for that purpose. Given the provocation, the legal inference 
derivable from the character of the blow would be exhausted in making the act culpable 
homicide not amounting to murder. Evidence of a different state of mind would be 
re:juired to constitute the graver charge. In this state of things intoxication would be admissible 
in evidence, for the purpose of showing that the prisoner had acted under the 
excitement of drunken passion, rather than under fixed settled malice. So, if a man is 
found in the house of another by night it would be very material in considering whether 
he came with the intention of committing a robbery.” 

In R. V. Cruse , Thomas Cruse and his wife were indicted for the offence of inflicting 
an injury dangerous to life with intent to murder under I Viet. C. 85, S. 2. Both the prisoners 
were very drunk. Patteson, J. in summing up said : "Before you can find the prisoner Thomas 
Cruse guilty of this felony you must be satisfied that when he inflicted this violence on the 
child he had in his mind a positive intention of murdering that child. Even if he did it under 
circumstances which would have amounted to murder if death had ensued, that will not be 
sufficient unless he actually intended to commit murder. With respect to his wife, it is essential 
not only that she should have assisted her husband in the commission of the offence but also 
that she should have known that it was her husband's intention to commit murder. It appears 
that both these persons were drunk : and although drunkenness is no excuse for any 
crime whatever, yet it is often of very great importance when it is a question of intention. 
A person may be so drunk as to be utterly unable to form any intention at all, and yet he 
may be guilty of very great violence. If you are not satisfied that the prisoners, or either 
of them, had formed a positive intention of murdering the child you may still find them 
guilty of an assault.” 

In R. V. Mnnkhous'^^*' Coleridge, J. said : "Drunkenness is ordinarily neither a defence 
nor excuse for a crime, and where it is available as a partial answer to a cha?^ it rests on 
the prisoner to prove it and it is not enough that he was excited or rendered more irritable. 
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unless the intoxication w^s such as. to prevent his restraining himself from committing the act 
in question, or to take away from him the power of forming any specific intention. Such a 
state of drunkenness miy no doubt exist. To ascertain whether or not it did exist in this 
instance, you must take into consideration the quantity of spirit he had taken as well as his 
previous conduct." 

In Jt. V. Doherty, * ® which was a trial for murder, Stephen, J- said : "Although you 
cannot take drunkenness as an excuse for crime, yet when the crime is such that the intention 
of the party committing it is one of its constituent elements, you may look at the fact 
that the man was in drink in considering whether he formed the intention necessary to 
constitute the crime." 

Delirium tremens caused by excessive drinking is different from dninkenness ; if it 
produces such a degree of madness as to render the person incapable of distinguishing right 
from wrong at the time the offence is committed, there is no criminal responsibility “ The 
House of Lords in Beord * ’ restored a conviction for murder for which a conviction 
for manslaughter had been substituted (See 14 Cr. A. R. 110) by the Court of Criminal Appeal. 
The head-note in the case says — "Insanity whether produced by intoxication or not is a defence 
to a criminal charge. When a specific intent is a necessary ingredient of the offence charged, 
the Jury may take into consideration evidence going to show that the defendant was so 
intoxicated as to be unable to form such intent. Evidence of intoxication falling short of 
such incapacity, though it may establish a more ready tendency to some violent passion 
than if the defendant was sober, does not rebut the presumption of the existence of an 
intent to produce the natural consequences of his acts. There is an essential difference 
between a defence founded on insanity and one founded on intoxication, and in a direction 
to a Jury care must be taken to distinguish between the tests in each case respectively, 
that in the latter there should be a distinct warning that there is no plea of insanity, and 
except on that plea the question whether the defendant knew that he was doing wrong 
is irrelevant." 


S. 94 I. P. C. 

Compulsion. — 

Under S. 94 1. P. C., a plea of compulsion by threats which reasonably cause the 
apprehension of instant death is a good defence by a person charged with any offence 
except murder and offences against the State punishable with death. The word 'murder' 
in the Section does not include abetment of murder punishable under S. 109 I- P. C. The 
accused charged with abetment of murder made a confession in which the plea of 
compulsion was stated. In such a case the omission by the Judge to direct the Jury that 
if they believed the confession, they could not convict of the offence charged, was a 
misdirection ..vitiating the conviction.** 
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Ss. 96-104 I. P. C. 

Right of Private Defence. — 


The Judge is entitled to tell the Jury that when a prisoner is charged with wounding 
another, the burden of proving that the wound was inflicted in the exercise of the right of 
private defence lies on the prisoner. The Judge may go further and say that a plea in this 
form, "I was not present and did not strike the complainant, but if 1 did strike him 1 acted in 
self-defence”, is not very convincing ; nevertheless, it is open to the prisoner to adopt such 
a defence in the alternative, and, if he can not satisfy the Jury that he did not strike the 
complainant but can satisfy them either by the cross-examination of the complainant’s witnesses 
or by adducing evidence on his own behalf, that in striking the complainant he acted in 
self-defence, then he is entitled to an acquittal.^ * A direction that the plea of private defence 
cannot be raised because the acts were not admitted has been held to be wrong. * ® Judge 
telling the Jury that the accused has not chosen to set up a plea of private defence, when it 
was inferable from the trend of cross-examination of the prosecution witnesses, amounts to 
misdirection. But if there is absolutely nothing in the prosecution evidence to suggest that 
he was so acting, there is nothing to go to the Jury. It is very difficult for the Judge to put to 
the Jury what is really a hypothetical and nobody’s substantial case. There are so many 
factors and circumstances which require to be proved to establish a right of private defence 
that it is difficult to see how it can be successful unless specifically pleaded. The Judge has 
always this difficulty that he never knows what in each case he has to put and it is very difficult 
for an Appellate Court to discover what case he was asked to put to the Jury on behalf of the 
accused when they themselves say nothing, or for an Appellate Court to say that the accused's 
case of right of private defence was or was not properly put, for the simple reason that the 
Appellate Court does not know what that case was.®^ If on the materials placed by the 
prosecution and the defence there is no question of private defence, it is not necessary for the 
Judge to explain the law on that subject.®* 

Failure to explain the law of private defence, and omission to place the law on the point 
as bearing on the facts and of proper directions as to how far the accused had the right, is a 
misdirection vitiating the trial.®* Where the real question in the case was whether there was 
the right of private defence or not and the Sessions Judge asked whether the right of private 
defence was or was not exceeded, it is a serious misdirection. Where in explaining S. 100 
I. P. C., the Sessions Judge told the Jury, "If there be reasonable apprehension of killing or 
robbing, the attack may be met by killing”, but made no mention of an apprehension of 
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grievous hurt, it is also a misdirection. It was also necessary that S. 101 1. P. C., should have 
been explained to the Jury and the Jury should have understood that Section also before 
giving a verdict on the minor charge of causing grievous hurt.*® In this case it was pointed 
out that where a person is set on by an angry crowd and there is apprehension of death or 
grievous hurt being caused, the only remedy is the drastic one of shooting to kill in the first 
instance, as anything less is likely to increase the fury of the crowd, and that an angry crowd 
is the more dangerous as the persons composing it would commit crimes jointly which they 
would never commit individually. 

In a case under S. 304 1. P. C., the defence was that the accused woke up at night and 
found the deceased coming from inside the accused’s hut and inflicted wounds on him 
which resulted in his death. Held, that if the deceased came to the house with the 
intention of committing robbery and if he came from inside the hut, the Judge should 
have charged the Jury that if they accepted the story for the defence they would have to 
consider whether there was a reasonable belief or apprehension in the mind of the accused 
that the thief had with him or was likely to have with him the articles which he had taken 
from inside the hut, and he should have further charged the Jury that if they accepted 
the story on behalf of the accused with regard to the probability that the thief had with 
him articles taken from inside the hut they should consider whether the accused in the 
exercise of his right of private defence of property under S. 103 I. P. C., used more force than 
was reasonably necessary for preventing the thief from getting away with the property.”* 
When trespassers began cutting and carrying away crops grown by the person in possession, 
reasonable apprehension to the property having already commenced, the right of private 
defence of the latter commenced at the same time ; and it was a misdirection on the part of 
the Judge to leave it to the Jury to say whether the fact that the Police Station was only nine 
miles off from the place of occurrence did not take away that right. The reference in 
such circumstances to his civil remedies also amounted to misdirection.”’ In a case in 
which the accused were resisting the theft of their crops and some of them used excessive 
violence in the exercise of the right of private defence, the Sessions Judge in his charge to the 
Jury ought to tell them that if the accused were justified in resisting the theft of their crops 
they could not be all considered members of an unlawful assembly simply because some 
of them exceeded the right of private defence ; but he should draw the attention of the 
Jury to the fact that the question for their consideration in such a case with regard 
to the guilt of the accused, who did not exceed the right of private defence, was 
whether they continued in the assembly of those who exceeded that right, aiding and abetting 
them.®* 

In a case of culpable homicide the Judge called the attention of the Jury to Ss, 
96 and 97. Cl. (1), to S. 99, Cl. (4) and to S. 100 Cl. (6). He at the same time also asked 
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the Jury whether they believed that M's party (the party of the accused) were only three 
in number and that they were attacked by some twenty-five men on the other side, or 
whether it was more probable on the evidence that M’s party were in larger force than 
they represented themselves to be and were prepared and armed to meet and to resist 

A’s (complainant’s) party. The objection which the pleader for the prisoner took to 

the Judge's charge to the Jury was that he did not call their attention to Clauses ( 1 ) and 
(2) of Section 100 of the Penal Code and that he ought to have asked the Jury whether 
they considered that the prisoner M had not reasonable cause to apprehend death in 
consequence of the assault made upon him by A’s party. Held : — “The right of private 
defence is extended by Section 100 of the Indian Penal Code under certain restrictions ; 
these restrictions are laid down in Section 99 of the Code. There is no right of private 
de.'^ence in cases in which there is time to have recourse to the protection of the public 
authorities. This is laid down in Clause (3), Section 99. Now, there is evidence in this 
case, which the Judge refers to in his charge to the Jury, to the effect that M was not 
prevented or was not unable to have recourse to the public authorities for protection, 
and therefore it was on this account that the Judge more particularly called the attention 
of the Jury to Clause (6) of Section 103 and told them to find on the evidence 

whether they were of opinion that the assault on M, if any, on the part of A's party 

was under such circumstances as to reasonably cause M to apprehend that he would not 
be able to have recourse to the public authorities for his protection, and the Jury 
evidently, from their unanimous verdict, believed that this was not a case in which 
A's party were wholly the aggressors, but that M’s party were armed and prepared 
to fight and that the prisoner M with that intention armed himself with a dangerous 
weapon with which he killed the deceased." It was, therefore, heid that it was not a 
misdirection on the part of the Judge not to call their attention to Clauses (1) and 
(2) of S. 100 I. P. C., when he had particularly called their attention to Cl, (6) of that 
Section. 


Ss. 107-117 I. P. C. 

Abetment. — 

The prisoner was charged with the abetment of forging a deed of sale purporting 
to be executed by one B in favour of A and W under Ss. 114 and 467 1. P. C. A and W 
were acquitted, and B, who was called as a witness, denied having executed the deed. 
The prisoner was convicted and the High Court set aside the conviction on the ground 
of misdirection and directed a fresh trial by a fresh Jury. In directing how the 
fresh trial should be conducted, the High Court said : "In presenting the Jury with 
a clear statement of the facts which the evidence may disclose, and in telling them 
that they are to exercise their own judgment in deciding on . the credibility of the same, 
the Judge will be careful to put before them one point, viz, whether, ‘^^upposing 
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the Jury to believe the evidence oF the execution of the deed, and of the personation 
of B, the prisoner may or may not have simply appeared in this professional capacity, 
or whether he has or has not acted without any corrupt motive, and simply for the 
benefit and at the direction of others. To sustain such a conviction a corrupt 
motive must be shewn, or must be fairly inferable from the evidence"/® A 
charge to the Jury that the charge of abetment of giving false evidence can 
be sustained even when the false evidence given was not before a Court of Justice 
but before a Police Officer, is a proper charge ; because to make out an abetment 
it is not necessary that the offence itself should have been committed/^ In order to 
convict a person of abetting the commission of a crime, it is not only necessary to prove 
that he has taken part in those steps of the transaction which are innocent, but, in some 
way or other, it is absolutely necessary to connect him with those steps of the transaction 
which are criminal. Therefore, in a trial for an offence of abetting the giving of false 
evidence the Jury must be told that they must be satisfied that the accused not only 
intended that the alleged false statements should be made but that he intended that those 
statements should be made falsely. Where, therefore, the charge of the Judge 
to the Jury was such that it might have misled the Jury to come to the conclusion 
that it was an offence to instigate a person to make statements which ultimately turned 
out to be false, whether the persons who instigated them knew them to be false or 
not; hidd, that the conviction under S. 115 read with S. 194 I. P. C., must be set 
aside. Where there was evidence that certain persons conspired to eject the 
complainant from his land, or, in other words, to commit criminal trespass, and the Judge 
said that if the Jury found that those persons conspired with the first accused to commit 
criminal trespass, then they would, if absent, be guilty of abetment, and being present 
they were guilty of the substantive offence : held, that the omission to notice that the 
substantive offence for which the accused were being tried was not one of criminal trespass 
but of voluntarily causing grievous hurt, constituted misdirection ; held also, that when 
the evidence against the co-accused was that they themselves came with the first 
accused and joined in beating the deceased, they could not be convicted of abetting the causing 
of grievous hurt by their presence, because they would have been guilty of abetment had they 
been present. If it be found that they all joined in the beating and that the specific act which 
caused the grievous hurt was not brought home to any particular individual, they would 
be held liable under S. 34 I. P. C ; if they aided and abetted or abetted by intentionally 
aiding the first accused in beating the deceased, then they would be liable under S. 326 
read with S. 109 I. P. Where an accused was charged with an abetment of an offence 

and the Sessions Judge did not adequately explain the law as to abetment to the Jury and 
the difference between abetment and being an accessary after the fact, it amounts to a 
material defect in the charge.'^* An omission to give information that a crime has been 
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committed does not, under S. 107 1. P. C., amount to an abetment, unless such omission 
involves a breach of a legal obligation ; and a private individual is not bound by any law 
to give information of any offence which he has seen committed.^ ^ In this case the prisoner 
confessed to having seen two persons, whom he named, hold a boy under water and drown 
him. The Judge directed the Jury to find the prisoner guilty of abetment, if they believed 
the prisoner's statement. The Jury accordingly found the prisoner guilty of abetment. 
After the verdict was given the Judge considered this part of his direction to be incorrect, 
as the concealment, being subsequent to the commission of the offence, could not be 
regarded as an abetment of the offence. Being of that opinion he convicted the prisoner 
under S. 202 1. P, C. Held, that the direction given by the Judge was wrong as this 
omission would not amount to abetment under S. 107 I. P. C., unless it involves a breach 
of a legal obligation, and that to convict the prisoner of an offence under 202 1. P, C., for 
which he was not tried was also wrong. 

Referring to S. 107 Explanation 2, it was said : "The supplying of necessary food to a 
person known to be engaged in a crime is not per se criminal ; but if food were supplied in 
order that a criminal might go on a journey to the intended scene of the crime, or conceal 
himself while waiting for an opportunity to commit the crime, the supplying of food 
would be in order to facilitate the commission of the crime and might facilitate 
it.*^ Where the charges against R and C were that they abetted by being 
present an offence of personation by T, and the charge against T was not 
substantiated and T was acquitted : Held, that the omission on the part of the Judge to 
tell the Jury that the charges against R and C should fail if that against T failed was a 
misdirection.**® But there may be an exception to the general rule that a charge of 
abetment fails if the substantive offence is not established against the principal, — where the 
substantive offence was undoubtedly committed, and there is evidence, such as a retracted 
confession by the abettor, on which the Jury might have found as against him that the 
offence was committed by the principal, though as against the latter, the confession would 
be insufficient for a conviction.’*® Where the accused identified one X as P before the 
Mahomedan Registrar of Marriages, who obtained the registration of P's divorce from his 
wife, his guilt as regards an offence under Ss. 466/114 I. P. C. would depend chiefly on 
whether he knew that X was not P or had no knowledge whether he was P or not ; and 
where this point was fairly put before the Jury, there was no misdirection."^ ® Where it 
was contended that the charge of the Judge did not adequately bring home to the Jury 
that abetment of murder could not be properly inferred from a conspiracy to kidnap unless 
the natural result of the attempt to kidnap was murder, and the words used by the Judge 
after explaining S. Ill I. P. C., were as follows : — "I merely emphasize once more that the 
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crucial point as regards the applicability of that Section is whether that which is done was a 
probable consequence of the abetment ; was it a probable consequence of the conspiracy into 
which accused had entered that B would be murdered on the night of January 12th ? Unless 
you can so find that, charge of murder cannot be established"'. Held, by the Privy Council 
that this advice was adequate to the situation.®^ The accused had given a large quantity 
of aconite to a young married girl, and the girl under the impression that her husband would 
begin to love her and consent to send her to her father's house if he could be made to take the 
same substance with his food, had mixed the same with the mid-day meal of the whole 
family. On eating the food, the husband's father and an elder brother died. At the trial 
the prosecution failed to examine the girl as to the conversation she had with the accused at 
the time the poison had been handed over to her — whether or not the accused had cautioned 
her to keep the substance only for the husband — and the Sessions Judge failed to lay before 
the Jury the consideration of this fact with reference to the proviso to S. 1 1 1 I. P. C. : Held, 
that this was a question for the Jury and it would be inadvisable for the Appeal Court to 
substitute a finding of its own upon this question of fact ; and as, by reason of the said 
misdirection, the prosecution could not uphold the verdict as it stood, the best and 
safest course was to substitute a conviction under S$. 302/115 for that under Ss. 302/109 
1. P. 

One of the best explanations as regards the different kinds of abetment was given by 
the Madras High Court in its Proceedings dated 8th March 1859. It was said : — "S. 1 14 of 
the Penal Code simply provides for the punishment of what the English Law calls principals 
in the second degree. A person present, abetting an offence, is to be deemed to have 
committed the offence, though he does not in fact do so any more than a principal of the 
second degree. Hence, "all who are present, aiding and assisting a man to commit a rape, 
are principal offenders in the second degree, whether they be men or women" (1 Russ. 905) ; 
and hence Lord Audley ( 3 Howell's State Trials, 401) was convicted as a principal of a rape 
on his own wife because he aided another to ravish her. There are several modes of abetment 
defined in the Penal Code. One is instigating another to commit an offence. If A investi- 
gates B to murder Z he commits abetment ; if absent, he is punishable as an abettor ; and if 
the offence is committed, then under S. 109; if present, he is by S. 114 to be deemed 
to have committed the offence, and is punishable as a principal. Another mode of abetment 
is by intentionally aiding, by any act or illegal omission, the doing of an offence. A aids B 
to murder Z ; if absent, he is punishable as an abettor, and may be liable under S. 109 ; if 
present, then he is to be deemed as much to have committed the offence as if he had struck 
the fatal blow. The meaning of S. 114 is that, if the nature of the act done constitutes abetment, 
then, if present, the abettor is to be deemed to have committed the offence, though in point of 
fact another actually committed it."®^ 
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Whea-e the only evidence against an accused on a charge of abetment of lodging a false 
complaint was that he had given evidence in support of that complaint, and the Judge in his 
charge to the Jury relied upon that fact in proof of his guilt, it was held that it was a 
misdirection in as much as the offence of abetment must be committed either before or at the 
time when the act abetted was committed and there cannot be an abetment of an act after it 
has been committed.®* 


S. 120B 1. P. C. 

Conspiracy.— 

In R. V. Manninu.^^ Manning and Hannan were tried for conspiring together to cheat 
and defraud. Lord Coleridge, C. J. directed the Jury that they might find one prisoner guilty 
and acquit the other. This was held to be misdirection and the principle was laid down that 
where two persons are indicted for conspiring together and they are tried together, both must 
be acquitted or both convicted. Mathew, J. said : "The rule appears to be this in a charge for 
conspiracy in a case like this, where there are two defendants, the issue raised is whether or 
not both the men are guilty, and if the Jury are not satisfied as to the guilt of either, then both 
must be acquitted. In Rex. v. Cooke (5 B. C. 538) the Court could not have pronounced 
the judgment they did unless they assumed the existence of the rule. So in Reg. v. Thompson 
( 1 6 Q. B. 832 ) it appears that the Court were of opinion that this rule existed. The authority 
does not rest there. There is, in addition, a passage in the judgment in Robinson v. Robinson 
and Lane ( 1 Sw. Tr. 362) in which the rule of law is treated as perfectly clear. Lastly, 
there is the judgment of the House of Lords in O’ Connell v. The Queen ( 1 1 Cl. S- F. 155 ) 
which seems to me to be another clear illustration of this rule. It apears to me, therefore, 
that the direction given here was one which should not have been given to the Jury, and 
that there must be a new trial". Stephen, J. concurred, though with great reluctance and 
entirely upon the authority of O'Connell v. The Queen (11 Cl. &■ F. 155). In 1?. v. 
Plummer’^ ^ the Court of Crown Cases Reserved held that on the trial of an indictment 
charging three persons jointly with conspiring together, if one pleads guilty and has judgment 
passed against him, and the other two are acquitted, the judgment passed against the one who 
pleaded guilty is bad and cannot stand. But when two prisoners are jointly indicted for 
conspiracy and also (in other counts) for other offences, it is wrong to lead the Jury to believe 
that unless both are convicted neither may be convicted on one of the other counts.®^ Where 
a charge is against several defendants for conspiring to do several illegal acts, a finding of the 
Jury that one of them is guilty of conspiring with some of the defendants to do one of the 
acts, and guilty of conspiring with other defendants to do another of the acts is bad as 
amounting to a finding that the defendant is guilty of two conspiracies, whereas the charge 
is only one.®* 
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In a charge to the Jujy in a conspiracy case it is very necessary not only that there 
should be a consideration of the conspiracy and a determination as to what was its nature 
and by what evidence it is proved ; but unless it is quite clear that if there was a conspiracy 
all the accused were members of it, there should be somewhere a separate statement and 
criticism of the proved actions of each of the members of the conspiracy. If this is not done, 
the Jury may take it for granted that all the members were knowingly members of the cons- 
piracy and that the only question was whether the conspiracy was criminal.^ ® 

A conspiracy may be proved by evidence other than oral evidence. It may be proved 
by the evidence of surrounding circumstances and the conduct of the accused, both before 
and after the alleged commission of the crime. Where, therefore, a Judge in his summing up, 
referring only to the oral evidence relating to a meeting at a certain place, said that there was 
no evidence against some of the accused, and referring to the oral evidence relating to actual 
participation in the crime made similar remarks ; held, it was a misdirection. ® ® 

In a charge of conspiracy to commit murder and of murder, it is not necessary that there 
should be express proof of conspiracy. It is not necessary to prove that two or more persons 
came together and actually agreed in terms to have the common design and to pursue it by 
common means and so carry it into execution. There may be no witnesses to say that in their 
presence the conspirators agreed to carry out an unlawful object. From the acts and conduct 
agreement can be inferred. If it is proved that they pursued by their acts the same object often 
by the same means, one performing one part of the act and the other another part of the same 
act so as to complete it with a view to the attainment of the object which they were pursuing, 
the inference that they conspired together to effect that object can be drawn. The question 
whether certain acts were done in pursuance of a conspiracy or were done separately without 
any pre-arranged plan depends upon the evidence in each case. The evidence must show a 
common plan so as to exclude a reasonable possibility of the acts of the conspirators having 
been done separately and connected only by coincidence,®^ 

On a charge against an accused Sub-Inspector that he conspired with the other accused 
to fabricate false evidence with intent to cause a person to be convicted of a capital offence, 
the Judge directed the Jury that though the accused believed that the story of murder was true 
yet he might have conspired with the other accused that they should give the detailed evidence 
which they did give and that he should make false entries in his diaries. Held, that this was 
a direction likely to mislead the Jury ; that no doubt it is possible that the offence of fabricating 
evidence to obtain a capital conviction can be committed though the offender believes the 
accused to be guilty, and indeed though the accused is in fact guilty and if the offence can 
be so committed in like manner a conspiracy so to commit the offence may be established ; 
but if one set of alleged conspirators know the charge to be false, and the other alleged cons- 
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pirator has no such knowledge but believes the charge to be true, and it is his duty if true to 
pursue it, the inference of any concert between the two sets of conspirators is so far weakened 
as, measured by the standard of proof required in a criminal case, to disappear.®® 


S. 124A I. P. C. 

Sedition. — 

Section 124A has been under judicial consideration by Sir Comer Petheram in 
Q. E, Jogeiidm Chandra Bose by Mr. Justice Strachey on the trial of Bal Gangadhar 
Tilak in the Bombay High Court by a Full Bench of the Bombay High Court, consisting 
of Sir Charles Farran, C. J., Mr. Justice Candy and Mr. Justice Strachey, on the 
application of Bal Gangadhar Tilak for leave to appeal to Her Majesty in Council by a 
Board of the Judicial Committee of Her Majesty's Privy Council, consisting of the Lord 
Chancellor Lord Hobhouse, Lord Davey, and Sir Richard Couch on the application of Bal 
Gangadhar Tilak for special leave to appeal to Her Majesty in Council and by Sir Charles 
Farran, C. J., Mr. Justice Parsons and Mr. Justice Ranade in the appeal of Rani Chandra 
Narayan and Kishnaji Dhondu from the order of conviction and sentence of the Sessions 
Judge of Satara in their case.®^ All these cases were reviewed by a Full Bench of the 
Allahabad High Court presided over by Sir John Edge, C. J. in Q. E. v. Amha Prasad 
The following extract from the judgment in the case last-mentioned will show how the Judge 
should charge the Jury in a trial under this Section. 

'1f there be any difficulty as to the true meaning of Section l24Aofthe Indian Penal 
Code, it is caused by the Explanation which forms part of that Section. In Queen-Empress v. 
Jogendra Chandra Bose it was contended by the Counsel for the accused persons that 
“disaffection" and “disapprobation" were synonymous words, and had one and the same mean- 
ing. On that contention it was observed by Sir Comer Petheram, and in our opinion, correctly, 
having regard to the question before him : "if that reasoning were sound, it would be impossible 
for any person to be convicted under the Section, as every class of writing would be within the 
explanation." Sir Comer Petheram thus defined “disaffection" and “disapprobation" as those 
words are used in Section 124A : “Disaffection means a feeling contrary to affection ; in other 
words, dislike or hatred. Disapprobation means simply disapproval. It is quite possible to 
disapprove of a man's sentiments or action, and yet to like him. The meaning of the two 
words is so distinct, that I feel it hardly necessary to tell you that the contention of Mr. Jackson 
cannot be sustained. If a person uses either spoken or written words calculated to create in the 
minds of the persons to whom they are addressed a disposition not to obey the lawful autho- 
rity of the Government or to subvert or resist that authority, if and when occasion should arise, 
and if he does so with the intention of creating such a disposition in his hearers, he will be 
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guilty of the offence in attempting to excite disaffection within the meaning of the Section, though 
no disturbance is brought about by his words or any feeling of disaffection, in fact, produced 
by them. It is sufficient for the purposes of the Section that the words used are calculated to 
excite feelings of ill-will against the Government, and to hold it up to the hatred and contempt 
of the people, and that they were used with the intention to create such feeling. 

*'The charge which was before the Jury in Qmen-Empress y, Jogendra Chundra 
Bose was that the accused had attempted to excjte feelings of disaffection to the Govern- 
ment established by law in British India, and was not that they had, in fact, excited 
feelings of disaffection to the Government established by law in British India ; and 
it is in relation to that charge which was before the Jury that Sir Comer Petheram's 
direction to the Jury must be read. Later on, in his direction to the Jury, Sir Comer 
Petheram, in referring to the articles in respect of the publication of which the charges 
under Section 124A arose, said : '"Were those articles intended to excite feelings of 
enmity against the Government, or, on the other hand, were they merely expressing, though 
in strong language, disapprobation of certain Government measures ? You will bear 
in mind that the question you have to decide has reference to the intention, and, in 
fact, the crime consists of the intention, for a man might lawfully do the act without 
the intention. The evidence of the intent can only be gathered from the articles ; ultimate 
object of the writer may be one thing, but if, in attaining that object, he uses, as the 
means, the exciting of disaffection against the Government, then he would be guilty 
under Section 124A. If you think that these people, with the object of procuring the 
repeal of the Age of Consent Act, or of increasing the sale of their paper, disseminated 
these articles, intending to excite feelings of enmity, you will be bound to find a verdict 
of guilty.'* 

"Mr. Justice Strachey in his direction to the Jury \n.Queen-E mpress v. Bal Gangadhar 
Tilak in explaining Section 124A in reference to the charges in that case before the Jury, said : 
"I agree with Sir Comer Petheram in the Bangobasi case, that disaffection means simply 
the absence of affection." If that sentence had stood alone, and was not explained by 
what followed, it would, no doubt, have constituted a misdirection. Disaffection necessarily 
implies an absence of affection, but a mere absence of affection is not disaffection within the 
meaning of Section I24A. Mr. Justice Strachey, in that part of his direction which immediately 
follows the sentence which we have quoted, made it perfectly plain what in his opinion 
disaffection, within the meaning of Section I24A, is. He said : — "It means hatred, enmity, 
dislike, hostility, contempt, and every form of ill-will to the Government. 'Disloyalty' is 
perhaps the best general term, comprehending every possible form of bad feeling to the 
Government. That is what the law means by the disaffection which a man must not 
excite or attempt to excite : he must not make or try to make others feel enmity of 
any kind towards the Government. You will observe that the amount or intensity of the 
disaffection is absolutely immaterial, except perhaps in dealing with the question of 
punishment. If a man excites or attempts to excite feelings of disaffection, great or 
small, he is guilty under the Section. In the next place, it is absolutely immaterial whether 
any feelings of disaffection have been excited or not by the publication in question. 
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It is true ^&Nhere is before you a chaise against each prisoner that he has apyally 
excited fedings of disaffection to the Government. If you are s^sfied that he has 
done so. you will of course find him guilty. But if you should hold that that diarge is not 
made out, and that no one is proved to have been excited to entertain feelings of dis- 
affection to the Government by reading these articles, still that alone would not justify 
you in acquitting the prisoners. For each of them is charged, not only with exciting 
feelings of disaffection, but also with attempting to excite such feelings. You will 
observe that the Section places absolutely on the same footing the successful exciting of 
feelings of disaffection and the unsuccessful attempt to excite them ; so that if you 
find that either of the prisoners has tried to excite such feelings in others, you must 
convict him, even if there is nothing to show that he succeeded. Again, it is important 
that you should fully realize another point. The offence consists in exciting or attempting 
to excite in others certain bad feelings towards the Government. It is not the exciting 
or attempting to excite mutiny or rebellion, or any sort of actual disturbance, great or 
small. Whether any disturbance or outbreak was caused by these articles is absolutely 
immaterial. If the accused intended by the articles to excite rebellion or disturbance, 
his act would doubtless fall within Section 124A, and would probably fall within other 
Sections of the Penal Code. But, even if he neither excited nor intended to excite 
any rebellion, or outbreak, or forcible resistance to the authority of the Government, 
that is sufficient to make him guilty under the Section. 1 am aware that some distinguished 
persons have thought that there can be no offence against the Section unless the accused 
either counsels or suggests rebellion or forcible resistance to the Government. In my 
opinion, that view is absolutely opposed to the express words of the Section itself, which, 
as plainly as possible, makes the exciting or attempting to excite certain feelings, and 
not the inducing or attempting to induce to any course of action, such as rebellion 
or forcible resistance, the test of guilty." 

In directing the Jury as to the meaning and effect of the Explanation in Section 124A, 
Mr. Justice Strachey said : — 

"Observe first that, as 1 have already said, while the first clause shows affirmatively what 
the offence made punishable by the Section is, the Explanation slates negatively what it is 
not. It says that something 'is not disaffection' and ‘is not an offence within this clause'. 
Therefore its object is to protect from the condemnation pronounced by the first clause 
certain acts which it distinguishes from the disloyal attempts which the first clause deals 
with. The next and most important point for you to bear in mind is that the thing protected 
by the Explanation is 'the making of comments on the measures of the Government with a 
certain intention.' This shows that the Explanation has a strictly defined and limited scope. 
Obs©ve that it has no application whatever unless you come to the conclusion that the 
writings in question can fairly and reasonably be construed as 'making of comments on the 
measures of the Government.' It does not apply to any sort of writing except that. It does 
not apply to any writing which consists not merely of comments upon Government /neasurM, 
but of attacks upon the Government itself. It would apply to any atticisms of legislative 
enactments, such as the Epiderrtic t^scases Act. or any particular tax, or of administrative 
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measures, sucit as the steps taken by the Government for the suppression of plague or (amine. 
But if you come to the conclusion that these writings are an attack, not merely upon such 
measures as these, but upon the Government itself, its existence, its essential characteristics, 
its motives, or its feelings towards the people, then you must put aside the Explanation al^ 
together, and apply the first claiuse of the Section. In the next place, supposing that you are 
satisfied that these writings can fairly and reasonably be construed as 'comments on the 
measures of the Government’, and not as attacks upon the Government itself, still you cannot 
apply the Explanation unless you believe that such comments were made with the intention 
of exciting only 'such a disapprobation of the measures of the Government as is compatible 
with a disposition to render obedience to the lawful authority of the Government, and to 
support the lawful authority of the Government against unlawful attempts to subven or resist 
that authority.’ This, you will see, draws a distinction between attempting to excite feelings 
of 'disaffection’ to the Government, and intending to excite only a certain species of 'dis- 
approbation’ of Government measures ; and protects the latter only. What is the meaning 
of 'disapprobation' of Government measures as contrasted with 'disaffection’ to the 
Government ? I agree with Sir Comer Petheram that while disaffection means the absence 
of affection, or enmity, disapprobation means simply disapproval ; and that it is quite possible 
to like or be loyal to anyone, whether an individual or a Government, and at the same 
time to disapprove strongly of his or its measures. This distinction is the essence of the 
Section. It shows clearly what a public speaker or writer may do, and what he may not 
do. A man may criticise or comment upon any measure or act of the Government, whether 
legislative or executive, and freely express his opinion upon it. He may discuss the Income 
Tax Act, the Epidemic Diseases Act, or any military expedition, or the suppression of plague 
or famine, or the administration of justice. He may express the strongest condemnation of 
such measures, and he may do so severely, and even unreasonably perversely and unfairly. 
So long as he confines himself to that, he will be protected by the Explanation. But if he 
goes beyond that, and whether in the course of comments upon measures or not, holds up 
the Government itself to the hatred or contempt of his readers, as, for instance, by attributing 
to it every sort of evil and misfortune suffered by the people, or dwelling adversely on its 
foreign origin and character, or imputing to it base motives, or accusing it of hostility or 
indifference to the welfare of the people, then he is guilty under the Section, and the 
Explanatiorv will not save him. 

"The object of the Explanation is to protect honest journalism and bona-fide criticism 
of public measures and institutions with a view to their improvement, and to the remedying 
of grievances and abuses, and to distinguish this from attempts, whether open or 
disguised, to make the people hate their rulers. So long as a journalist observes 
ffiis distinction, he has nothing to fear. It seems to me that this view of the law secures 
all the liberty which any reasonable man can desire, and that to allow more would be 
culpable weaJtness and falat to the interest not only of the Government, but of the people, 
Ebt now there are other words in the Explanation which we have still to consider. To 
comewidiin the protection of the Explanation, a writing must not only be the making 
of corranents on Government measures with the intention of exciting only disapprobation 
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of them as distinguished from disaffection to the Government, but the disapprobation must 
be ‘compatible' with a disposition to render obedience to the lawful authority of the Govern- 
ment and to supott the lawful authority of the Goverment against unlawful attempts to subvert 
or resist that authority. 

"What that means is that even exciting disapprobation of Government measures may 
be carried too far. For instance, if a man published comments upon Government measures 
which were not merely severe, unreasonable or unfair, but so violent and bitter, or 
accompanied by such appeal to political or religious fanaticism, or addressed to ignorant 
people at a time of great public excitement, that persons reading those comments would 
carry their feelings of hostility beyond the Government measures to their author, the Govern- 
ment, and would become indisposed to obey and support the Government, and if it could 
fairly be gathered from the writing as a whole that the writer or publisher intended these 
results to follow, then he would be guilty under the Section and would not be protected by 
the Explanation. Observe the nature of this 'disposition' which makes the whole difference 
between a ‘disapprobation’ of measures which amounts to ‘disaffection’ to the Government 
and a 'disapprobation’ which does not. It is not merely 'a disposition to render obedience 
to the lawful authority of the Government.’ It is a disposition both to render obedience 
and also to support the lawful authority of the Government against unlawful attempts to 
subvert or resist it. And it is a disposition to support that lawful authority against unlawful 
attempts not only to ‘resist’ it, that is, oppose it, but also to ‘subvert’ it, that is, to weaken and 
undermine it by any unlawful means whatever. And lastly, it is a disposition to support the 
Government against all such unlawful attempts whenever occasion may arise, not only against 
any particular unlawful attempt, proceeding or impending at the time of the publication.’’ 

"In refusing the application of Bal Gangadhar Tilak to the Bombay High Court for leave 
to appeal to Her Majesty in Council, Sir Charles Farran, C. J. in delivering the judgment of 
the Full Bench, said 

"The other ground upon which Mr. Russell has asked us to certify that it is a fit case 
to send to the Privy Council is that there has been misdirection, and he based his argument on 
one major and two minor grounds. The major ground is that the Section cannot be said to 
have been contravened unless there is a direct incitement to stir up disorder or rebellion. That 
appears to us to be going much beyond the words of the Section, and we need say no more 
upon that ground. The first of the minor points is that Mr. Justice Strachey, in summing up 
his case to the Jury, stated that disaffection meant the absence of affection. But although, 
if that phrase had stood alone, it might have misled the Jury, yet taken in connection with 
the context, we think that it is impossible that the Jury can have been misled by it. That 
expression is used in connection with the law as laid down by Sir Comer Petheram in Calcutta 
in the Bangobasi Case. There Sir Comer Petheram, instead of using the words ’absence of 
affection’, said ’contrary to affection’ ; and if the words ‘contrary to affection’ had been u^ 
instead of ‘absence of affection’ in this case, there can be no doubt that .the summing up would 
have been absolutely correct. Takein in connection with the context, it is clear that, by absence 
of affection, the Judge did not mean the negation of affection, but some active sentiment on 
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the other side. Upon that point we cannot certify* that this is a fit case for appeal. In this 
connection, it must be remembered that it has not been alleged that there was a miscarriage 
of justice. The last point is in reference to the definition of the word 'Government'. It is a 
very minor point ; but, striking out the words (which were not in the original charge) 
Mr. Russell has alluded to, we cannot see that there has been any misdirection as to the 
meaning of the word 'Government'. We, therefore, think the application must be 
refused." 

"On the application of Bal Gangadhar Tilak to the Judicial Committee of Her Majesty's 
Privy Council for special leave to appeal to the Queen in Council, Mr. Justice Strachey's 
direction to the Jury was elaborately criticised by an eminent Counsel of the English Bar. In 
delivering the judgment of the Judicial Committee, the Lord Chancellor is reported to have 
said : "Their Lordships are of opinion, taking the view of the whole or the summing up, 
which is of very great length, that there is nothing in that which, in their Lordships' opinion, 
calls upon them to indicate any dissent from or necessity to correct, what is therein contained. 
Looking at the summing up as a whole, and looking at each part of what was said, by the 
light of what else was said, speaking generally of the argument which has been presented to 
their Lordships, they are of opinion that no case has been made out, consistently with the 
rules by which their advice to Her Majesty has been guided hitherto in giving leave to appeal 
in criminal cases, and, therefore, they will humbly advise Her Majesty that this is not a case in 
which leave should be granted." 

"So far as we can form an opinion from the imperfect report before us of the judgments 
of the Bombay High Court in the Satara Case, we infer that Sir Charles Farran, C. J. held 
the same opinion as to the meaning and effect of Section 124A of the Indian Penal Code as was 
expressed by Mr. Justice Strachey in the case of Bal Gangadhar Tilak, and that an attempt 
to excite feelings of disaffection to the Government is equivalent to an attempt to produce 
political hatred of Government as established by law, to excite political discontent and alienate 
the people from their allegiance. Sir Charles Farran apparently also held, and in our opinion 
rightly, that a man may be guilty of the offence of attempting to excite feelings of disaffection 
against the Government established by law in British India, although in the particular article or 
speech he may insist upon the desirability or expediency of obeying and supporting Govern^ 
ment. The reports, which are before us, of the judgments of Mr. Justice Parsons and Mr. 
Justice Ranade in the Satara case are too imperfect to enable us to form an opinion as to 
their construction of Section 1 24 A. If their construction of Section 124A differs materially 
from the construction placed upon that Section by Mr. Justice Strachey, it necessarily follows 
that their construction would not be accepted as correct by the Judicial Committee of 
the Privy Council, which accepted Mr. Justice Strachey's direction to the Jury in Bal 
Gangadhar Tilak's Case as a sufficient and not a misleading direction. 

"In our opinion, any one who, by any of the means referred to in Section 124A 
of the Indian Penal Code, excites or attempts to excite feelings of hatred, dislike, ilLwill, 
enmity, or hostility towards the Government established by law in British India, excites 
or attempts to excite, as the case may be, feelings of "disaffection", as that term is 
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in S^ion 124A, no matter how guardedly he may attempt to conceal his real 
object. It is obvious that feelings of hatred, dislike, ilhwill, ennuty, or hostility towards 
the Government, must be inconsistent wkh, and incompatible with a disposition to tender 
obedience to the lawful authority of the Government, and to support that lawful authority 
against unlawful attempts to subvert or resist it. The "disapprobation of the measures of 
Government" may or may not, in any particular case, be the text upon wNch the 
speech is made, or the article or letter is written, but if, upon a fair and impartial 
consideration of what was spoken or written, it is reasonably obvious that the intention 
of the speaker or writer was to excite feelings of disaffection to the Government established 
by law in British India, then a Court or a Jury should find that the speaker or writer 
or publisher, as the case might be, had committed the offence of attempting to excite 
feelings of disaffection to the Government established by law in British India. To 
paraphrase h dangerous, but it appears to us that the "disaffection" of Section 124A 
IS disloyalty ; that is the sense in which the word "disaffection" has been generally 
used and understood during the century. We are further of opinion that the ordinary 
meaning of disaffection in Section 124A, having regard to the evils at which Section 
124A strikes, is not varied by the Explanation contained in the Section. 

The intention of a speaker, writer or publisher, may be inferred from the particular 
speech, article or letter, or it may be proved from that speech, article or letter, considered 
in conjunction with what such speaker, writer or publisher has said, written on published 
on another or other occasions. Where it is ascertained that the intention of the speaker, writer 
or publisher was to excite feelings of disaffection to the Government established by law 
in British India, it is immaterial whether or not the words spoken, written or published could 
have the effect of exciting such feelings of disaffection, and it is immaterial whether 
the words were true or were false, and, except on the question of punishment, or 
in a case in which the speaker, writer or publisher is charged with having excited such 
feelings of disaffection, it is immaterial whether or not the words did, in fact, excite 
such feelings of disaffection." 

The Jury is to be directed not to consider the truth of the grievance, the bad 

taste of the article, or the delay in the prosecution and want of prosecution in other 
cases.®* 

As regards the liability of the printer in a case of sedition, reference may be made 
to the case of Phanendra Nath MiUer^° in which Rampini, A. C. J. said thus : "If the luticles 
contain what you may consider a reasonable criticism of the action of Government in a 
particular matter without attempting to create hatred or contempt of Government, then of course 
the accused is not guilty under the Section. But if otherwise, then he will be guilty under the 
Section as having printed and published articles of a seditious nature". Speaking of the 
lia^ of the printer under S. 7 of Act XXV of 1867 he said,— "It ( the Section ) makes 
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the printer responsible, vyHioever may be the writer of the articles in the paper, and therefore a 
prosecution may proceed against the printer. Mr. E. P. Ghosh has called our attention to 
the case of Q. E. v. Bal Qangadkar Tilak (1897) 22 Bom 112. fe is an old case, as 
it is a case under the Penal Code before it was altered by the legislation of 1897. This is a 
case in which the provisions of S. 7 of Act XXV of 1867 have not been considered. 
There is another case, Ramasawmi v. Lokctnada (1885) 9 Mad 387 which lays down much 
more cleariy and correctly, 1 think, what the duty of an tuxused person is as regards 
the discharge of liability, which he lies under, under the Section. It has been distinctly 
s^id that according to the provisions of S. 7 of Act XXV of 1867 the onus is upon 
the accused person who is bound to prove the contrary. Now, gentlemen, you have to 
consider whether the accused has proved the contrary to your satisfaction. If he has, 
then you must acquit him. If he has not, then you must be justified in convicting him." 


S. 147 1. P. C. 

Rioting. — 

The attention of the Jury must be called to the common object laid in the charge and it 
should be explained to them.’' ‘ They must be told to consider if there was evidence of such 
and what it was.^® In a case of riot it is essentially necessary to mention what an unlawful 
assembly is. The Jury are not experts in law, they might not be able to distinguish between 
a collection of five or more men udthout a common object and a collection of the same 
number of men with a common object.’® The accused were charged under Ss. 147, 304/149, 
325/149 and 323/149 l.P.C. The Judge in his charge said, — "If, therefore, the Jury find that a 
riot took place, they should, under S. 1 49, find every member of the unlawful assembly guilty of 
causing hurt or grievous hurt, etc". But he nowhere instructed the Jury what their verdict 
should be if they found that there was no unlawful assembly of 5 or more persons but that 
grievous hurt or hurt was caused by any one or more of the accused persons. The Jury 
acquitted two and convicted the remaining accused under S. 325. Held, that the Jury were 
misled by the charge of the Judge and the accused could not be convicted under S. 325 
I. P. C., as they had not been called upon to meet such a charge, and it was not minor to, or 
included in a charge under S. 149/325 I. P. C.’* Where the accused were charged under 
S. 1 47 I. P. C., with the common object of abducting the complainant’s wife with intent that 
she will be compelled, or knowing it to be likely that she would be compelled, to marry some 
one else against her will ; and they were also charged under Ss. 366 and 498 1. P. C., and the 
Judge directed the Jury that if they found that she was abducted by dragging her by the hand 
or the hair, then such abduction would amount to offences under Ss. 341 and 352 1. P. C. ; 
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and the accused was convicted of . rioting under S. 147 and acquitted of the offences under 
Ss. 366 and 498 : Held, that there was no misdirection and that the conviction under S. 147, 
with the common object of abduction under circumstances constituting the offences under 
Ss. 341 and 352 1. P. C., was legal, as the latter offences were minor offences within $. 238 
Cr. P. C., involved in the charge of rioting as actually framed.’® In a case of rioting and 
hurt, the charge must satisfy three requirements (1) . Defence of each accused must be 
considered ; (2) common object must be set out ; (3) case against each of the accused 
must be considered separately.’® A common object may change in the course of an occur- 
rence. A crowd may have a common object at one time and may have another common 
object as things develop and it may well be that there are various common objects in the 
course of an occurrence. In a trial before the Jury all these have to be placed before them 
in order that they may decide if any, and if so which of them, has been proved against the 
accused. There is nothing legally wrong in a charge to the Jury where the common 
object alleged is explained as one of disturbing the public peace and resisting, obstructing and 
over-awing the Police by criminal force and assaulting the Police.” The omission to state it 
correctly in the summing up does not vitiate the trial, if the accused is not prejudiced thereby.’* 
Where a Sessions Judge in his charge to the Jury referred to two possible common objects of 
an unlawful assembly, one of which only had been set out in the charge-sheet : Held, that 
inasmuch as it was not possible to say which of the two common objects had been accepted 
by the Jury, and it might well have been that they had accepted the one which had not been 
charged, and which consequently the accused had not had an opportunity of meeting, the 
conviction must be set aside.’* 

The common object alleged by the prosecution was to compel the payment of certain 
money by one of the persons of the opposite party. Some of the accused, who admitted 
their presence at the scene of the occurrence, stated that they had been attacked on account 
of an allegation being made that one of the opposite party had enticed away another’s wife, 
and that they had merely acted in self-defence. On the close of the case for the prosecution 
the Sessions Judge, considering that possibly the common object alleged by the prosecution 
might be considered not to have been proved, amended the charge, and added an alternative 
common object to it, viz, that the object of the assembly was to punish one of the opposite 
party for enticing away another's wife. There was no evidence on the record to prove the 
alternative common object, it being based soley on a portion of the statements of some of the 
accused. The Sessions Judge put it to the Jury that it was an inference that could possibly be 
drawn from the evidence, but it was for them to draw that inference or not. The Jury 
convicted all the accused without specifying which common object they relied on, and were 
not asked under S. 303 Cr. P. C., any questions for the purpose of ascertaining what their 
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verdict was based on : Heid, that the Judge had misdirected the Jury, and that the verdict of 
the Jury leaving it uncertain what was the common object which actuated, the accused, was 
bad in law and that the conviction must be set aside and the case retried.*® In summing up 
a case under S. 147 1. P. C., where the common object alleged in the charge as framed was to 
take possession of the complainant's land and hut and to assault him and others named, and 
the prosecution and defence each asserted exclusive possession and an attack by the opposite 
party, the Judge put before the Jury a third alternative suggesting to them that the case might 
not be precisely as the prosecution alleged and at the same time might not be what the 
defence endeavoured to set up, but something between the two namely, that the complainant’s 
party might have gone to turn the accused's party out of possession, that they were resisted and 
driven out of the land by the accused's party, that up to that point the latter might have been 
acting within their rights but that they went further and, intoxicated with success or anger or 
both, determined to teach the complainant's party a lesson and assaulted them. HekU that the 
suggestion was not improper.® ^ 

It is a misdirection to direct the Jury, in a case of rioting, to arrive at their verdict 
irrespective of the question of title to the disputed property, where the question of 
title to the same is most material. * ^ The Jury were told that a party, in peaceable possession 
of land and attacked by others in force, would be justified in resisting if they had no 
time to apply for the protection of the authorities and if they used no greater violence 
than was necessary ; and they were further told to apply the evidence to these points. 
It was held that this was the proper way to put the case before the Jury.** But 
where in a case under Ss. 147 and 148 I. P. C., the Judge told the Jury ; "There can be 
no right of private defence, either or one side or on the other, where both parties are 
evidently aware of what is likely to happen and turn out in force. The right of private 
defence cannot be pleaded by persons, who expecting to be attacked go out of their way 
to court an attack. When the parlies of the complainant and the accused are prepared to 
fight, it is immaterial who was the first to attack, unless it be shown that the accused 
were acting in the exercise of a right of private defence and generally told the Jury 
that in his view of the law no right of private defence existed and that it was un' 
necessary for them to decide which party were in defacto possession and which party 
were the aggressors : Held, that there was no misdirection.* * Omission to state vital points 
on the question of possession is a material misdirection; * * but not when the defence 
is cUibi* * 

Where there was evidence tending to show that the object of the offender may have 
been, in the first instance, revenge, and the charge of the Judge to the Jury failed to show that 
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the Judge guided the Jury to the necesity of diecriminatir^ betwe») offences cornraited by 
die sevemt prisoners, if different offences were committed, or determining whedier all acted in 
pursuance of a common object, or that he pointed out, as required by S. 297 Cr. P. C., the 
law applicable to the facts before them, the verdfet was set aside and a retrial ordered.* * In 
an affray respecting land one of the aggressive party was killed. The prisoners, who were 
exercising the right of private defence of property, were acquitted by the Jury of culpable 
homicide, but convicted of rioting. The Jury substantially found that the riot was the result 
erf deliberate collection of men by both parties ; further, that the scene of die riot was the field 
of the accused, and that the opposite party were the aggressors. It seemed that there had been 
litigations between the parties about the field and that the accuseds' right and possession had 
been legally decided in their favour. Upon the facts and the Judge's charge they acquitted the 
prisoners of culpable homicide and convicted them of rioting. The point urged was that the 
prisoners had been acquitted of culpable homicide and the opposite party had been found to 
be the aggressors on the field of their party, they were not members of any unlawful assembly 
but acted in self-defence, and that on this point the Judge misdirected the Jury. The High 
Court observed " The charge of the Judge was in substance (as regards the point of law) as 
follows : "If you think that the prisoners' party were the aggressors then you must find all 
those, who were present banded together for a common unlawful object, and of which 
homicide was the probable and actual result, guilty of culpable homicide. But if you think 
that the opposite party were the aggressors and that the prisoners and others turned out armed 
and prepared to fight in defence of their property it cannot be said that the turning out of an 
armed force of fifty men is a reasonable act in exercise of the right of private defence, and in 
that case you might convict them of the minor charge of riot only." Acting apparently on 
this last suggestion, the Jury convicted of riot. Now, the question is not whether there was 
a reasonable exercise of the right of private defence, but whether there was a lawful 
exercise of that right. The law is this (Sections 99 to 104 of the Indian Penal Code), that 
in certain circumstances (of which the mere defence of property against trespass is not one) 
the right of private defence extends to causing death ; and that, in other cases, the 
right extends to causing any harm "short of death ; subject in both cases to the general 
limitation of Section 99. Now, as in this case there was no right to cause death in 
defence of the property, the parties who killed the deceased are no doubt guilty 
of culpable homicide. I also think, it may well be that if several parties band together and 
so act in defence of property, the unlawful causing of death is a natural and probable result, 
and if death is, infact, so caused, it would be very dangerous to hold otherwise than that they 
are all responsible and guilty of calpable homicide, of a low degree though it be. It may 
therefore be that if the Judge had so charged the Jury, the facts might have been found such 
as to justify a verdict of guilty of culpable homicide against the prisoners. Those, who 
indulge in such an excessive private defence, do so at their own risk. But if no death actually 
is caused, then the right of private defence is not exceeded. Are those banded for the defence 
guilty of any crime ? In this case the prisoners have been acquitted of the culpable homicide. 
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which places them in the same position as if there had been no culpable homicide, can they 
be convicted of rioting because there occurred a culpable homicide of which they are not 
guilty ? 1 think not. In fact, they have not (as the finding stands) exceeded the right of 
private defence. But are they guilty of unlawful assembly and rioting as a separsyte question ? 
See the definition of unlawful assembly (Section 141). The object of the assembly must be 
one of those specified. It must be either to commit some act which would be an offence 
independent of the assembly (and as the only offence of this kind was the culpable homicide, 
the prisoners are found not guilty of assembling with that object) or it must be by criminal 
force to take or obtain posssession of any property or to enforce any right or supposed 
right. I think that the latter provision applies to an active enforcement of a right not in 
posssession, and not to the defence of a right in possession. Therefore, I cannot see tha^ the 
mere assembling in defence of property is an unlawful assembly, unless the persons assem^ 
bling both intend to commit (or to run the extreme risk of committing) and actually do 
commit culpable homicide. In short, my view is that when parties in good faith act in 
defence of property, whether they be many or few, and whether they be all the actual 
owners, or whether some of them be assembled at the request of the owner in possession of 
the property, they must be guilty of culpable homicide or nothing. In this riew I would 
quash the conviction as illegal and release the prisoners.* * 


S. 148 1. P. C. 


Rioting armed with a deadly weapon. — 

It is only the actual persons who are armed with deadly weapons who can be 
charged under S. 148 1. P. C. Where a Sessions Judge’s charge to the Jury showed that 
he was under the impression, acting under what he considered the analogy of S. 146 of 
the Code, that if one member of an unlawful assembly is armed with a deadly weapon 
or a weapon of offence the other members of the assembly could be charged under 
S. 148 I. P. C., the High Court pointed out that it was not so.* * 

In Bishop's Criminal Law it is said > "A deadly weapon is one likely to produce detuh 
or great bodily injury. The manner in which it was used in the particular instance may 
enter into the question whether or not it was deadly. Commonly, what is a deadly 
weapon is deemed to be a question of law for the (3ourt, not of fact for the Jury. 
Yet, it may so far involve a fact as to be for the Jury ; for example, where it is deadly 
or not according to the manner of its use.* ® 
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CooBtructive guilt of a member of an unlawful assembly. — 

Although the common object of an unlawful assembly is stated in the charge, the 
Sessions Judge ought, in commenting upon the provisions of S. 149 I. P. C., to draw 
the attention of the Jury expressly to the common object.* ‘ The common object of 
an unlawful assembly was to take possession of crops by force ; one J was charged 
under, amongst other offences, S. 302 and S. 302/109, i.e., committing murder and abetting 
murder by being a member of the unlawful assembly in the prosecution of the common 
object of which murder was committed by some other member and so guilty under S. 
302 read with S. 149, and the other accused were charged under S. 302/149 for being 
members of the said unlawful assembly in the prosecution of the common object of 
which a murder was committed by J which they knew to be likely to be committed 
in the prosecution of the common object. The Judge gave no direction to the Jury 
upon the matter of the charge as framed, viz, that murder was such an offence as the 
members of the unlawful assembly knew to be likely to be committed in the prosecution 
of the common object. He summed up as if the charge alleged, which it did not, that 
murder had been committed in prosecution of the common object. The Jury convicted 
the other accused as being guilty on the ground that the offence of murder was committed 
in the prosecution of the common object. Held, that the Judge's misdirection led the 
Jury into error. Again, the charges alleged that the offence of murder was committed 
by J. The Judge gave no direction that if J be not found guilty of murder but found 
constructively guilty of it under S. 34 i. P. C., the other accused could not be convicted 
of S. 302/149, as if by double construction. Held, that the observations of the Judge 
were meagre and defective, and not calculated to give the Jury that assistance which 
they ought to have had in order to enable them to understand clearly the circumstances 
under which they would be justified in convicting the prisoners other than J constructively 
of the serious offence of murder, and that there must be a retrial.** In a case of 
rioting attended with murder, where S. 149 I. P. C. is to be applied, the Judge should in 
his charge to the Jury place before them the special circumstances which would have 
brought the offence within the definition of murder. In a case where it was not put to 
the Jury in the charge whether any of the intentions mentioned in the Seaion were 
established against any of the accused, and the Exceptions 1, 2 and 4 were not expli' 
citly explained to the Jury, and the Judge directed the Jury to find that if the offence 
of rioting were established all the accused were guilty of murder ; held, that it was a 
misdirection.** Where the charges, as framed, were defective and the Judge's summing 
up showed that he did not direct the Jury to consider what, if any, was the common 
object of the assembly before the assault was committed, nor had he told the Jury that, 
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if the assault was committed in the absence of the accused, they must be satisfied that it was 
committed in pursurance of a common object which would make the assembly ''unlawful'' 
within the meaning of S. 149 I. P. C., the conviction and sentence was set aside,^^ S.149 
I. P.C., is sufficiently explained to the Jury, if the Judge has told them that if five persons 
go in a body with the common object of murdering a man, and if he is killed in the prosecu^ 
tion of the common object, then, no matter who struck the fatal blow, all are equally guilty 
of murder under Ss. 302/149 I. P. C.®® Where, in respect of a charge under Ss. 302/149, 
the Sessions Judge told the Jury as follows : "This charge is to some extent redundant and 
strictly applies only to one accused A, for the other accused are supposed to have been the 
actual murderers. By S.149, A becomes a constructive murderer and liable for the substantive 
offence just as by S. 34 I. P. C., all the accused are equally liable for the murder as though 
each of them had committed it single-handed." Held, that this was a misdirection*'**’ 
Considering that there has been much discussion and some difference of opinion, regarding 
the meaning of S. 149 !• P.C., it would certainly be better if the Judge explains that Section to 
the Jury somewhat fully, though not as fully as explained in the Full Bench case of Q. v. 
Sabid (There, it was held that S.149 is not intended to subject a member of an unlaw- 

ful assembly to punishment for every offence which is committed by one of its members during 
the time they are engaged in the prosecution of the common object, and that in order to 
bring a case within S. 149, the act must be done with a view to accomplish the common 
object of the unlawful assembly, or it must be proved that the offence, though committed in 
prosecution of the common object of the unlawful assembly, is one which the accused knew 
would be likely to be committed in prosecution of the common object). Where a trial Judge 
fails to explain the point of law to a Jury, viz, where the accused was charged only under S. 
333 i. P. C., the conviction of those persons who are not proved to have caused any grievous 
hurt is not legally sustainable, the verdict of the Jury is liable to be set aside, in view of the 
misdirection by the Judge.®'* Where an accused is to be made liable for S. 304 (1) I, P. C, 
by the operation of S. 149 i. P, C., the Jury should be told to determine whether what was 
done by the actual assailant was in furtherance of the common object ; and the omission to 
do so is a misdirection.'*^® Where in a trial on charges under Ss. 147, 149/304, 149/325 and 
149/323 the Judge in his charge to the Jury said, — "If, therefore, the Jury find that a riot took 
place they would under S. 149 I. P. C., find every member of the unlawful assembly guilty of 
causing grievous hurt or hurts," but nowhere instructed the Jury what their verdict should be 
if they found that there was no unlawful assembly but that hurt or grievous hurt was caused by 
one or more of the accused persons, held, that the omission amounted to a misdirection.'®' 
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S. 150 1. P. C. 

Hiring, etc. for unlawful assembly. — 

Where a person is charged with an offence under S. 304 read with S. 150 I. P. C., and 
the charge against him is a definite one of having engaged or employed a particular person 
to commit culpable homicide not amounting to murder and the Jury holds that the latter did 
not commit the culpable homicide, the person charged with having engaged or employed him 
cannot be convicted of constructive homicide under the provisions of S- 150 I. P. CJ®'* 


S. iri3A 1. P. c. 

Promoting enmity between classes. — 

The summing up of Cave, J. in John Burris^ ““ is a very clear and exhaustive treatment 
of the law of the offence of sedition and of exciting hatred amongst classes. The substance of 
it is that intention to incite ill-will between different classes of Her Majesty’s subjects may 
be a seditious intention ; whether or not it is so in any particular case must be decided by the 
Jury after taking into consideration all the circumstances of the case. 


S. 162 I. P. C. 

Taking illegal gratification, — 

On a charge under S. 162 I. P. C.. of attempting to obtain illegal gratification a conviction 
connot be had if the evidence does not show the peison or persons from whom the gratifica- 
tion was attempted to be obtained and the public servant who was to be influenced. In this 
case the only evidence was a letter which the prisoner admitted to have written to his 
employer and it was held that the construction which the prosecution put upon the passage 
should have been explained to the Jury.* 


S. 167 I. P. C. 

Public Servant framing an incorrect record. — 

The gist of the offence is intention to injure. The prisoner was charged with framing 
an incorrect record, viz, that he, a Police Officer, entered the arrest of one T as an arrest of 
the 4th June instead of the 4th April. The prisoner said that he did not know that he had 
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done anything wrong and that he did not look upon the taking of bail on the 4th April as an 
arrest. The Sessions Judge said in his charge that every man must be presumed to know the 
law. It was held, — "So he must in certain cases. But it does not follow that a criminal intent 
or knowledge is necessarily to be imputed to every man who acts contrary to the provisions of 
the law. Where, therefore, there was no evidence to establish the guilty knowledge, the Judge 
should have directed the Jury that the evidence would not support a conviction on a charge 
under S. 167 l. E.G.’’*®® 


S. 176 I. P. C. 

Omission to give information to Public Servant. — 

Where the prisoner admitted that another prisoner came and proposed to him to 
take part in the dacoity but he refused to have anything to do with it, and the Sessions 
Judge in his charge to the Jury said that the prisoner is guilty, on his own confession, 
under S. 176 1. P. C., the High Court, without deciding the question whether the prisoner 
was legally bound to give information of what was communicated to him by the other 
prisoner, observed that taking the whole of his admission, he could not be said to 
have intentionally omitted to give such notice or information for the purpose of preventing 
the commission of the offence of dacoity, or in order to the apprehension of the offender, 
if it had not been shown that he, well knowing that a dacoity would take place, 
whether he joined in it or not, intentionally omitted to give information ; it might well 
be that he was under the impression that his refusal to join would deter theuother 
prisoner from com.nitting the dacoity. It was held accordingly that the Sessions ^Ikidge 
should have told the Jury to find wli ether, upo.T the admission of the prisoner, a 
guilty intention to suppress information which was required for the purpose of preventing 
an offence could be legally inferred ; not having done so, there has been a misdirection to 
the Jury, and the prisoner has been committed upon what is not legal evidence, and 
his conviction must be quashed.' 


S. 193 1. P. C. 


False evidence.— 

In cases of false evidence, reading extracts from the alleged conflicting statements of 
the prisoner is not sufficient to enable the Jury to form a fair opinion on the question. 
The whole of the deposition given on each occasion ought to be laid before the Jury. ' “ ' 
Where O deposed that he and R were 4 days in company at M, and the Judge 
charged the Jury that, if they found that R was not in company with O during those 


105. Nobokisto ( 1 867) 8 W. R. 87, 92. 

106. L»hai (l857) 7 W. R. 29. 


107. Kally Churn (1866) 6 W. R. 92. 



388 


TRIAL BY JURY AND MISDIRECTION 


tPr.HI 


4 days at M, but was at S, it did not matter where O was, because it was clear that 
he could not have been in company with R and M, and must therefore have given 
false evidence when he said that he was during those 4 days in such company at M : 
Held, by the majority of the Court, that there had been no misdirection.^®® The Judge 
charged the Jury in the following words : — "The charge against the prisoner is that he 
intentionally made a false statement before the Magistrate by saying that his son F 
was sick at home that day, the 3rd Pous. An enquiry was made next morning, and 
the witnesses state that, when they went with the Constable to his house he himself 
said that his son was not at home, and he could not tell where he was to be found. 
What prompted the prisoner to adopt this course is not easy to see, but with that 
you have no concern ; if you believe that the witnesses are speaking the truth when 
they say that the prisoner on the morning of the 4th could not tell where his son 

was to be found, there is presumptive evidence of the strongest character that his 

statement of the previous day was a deliberate false statement". Held, that there was a 

manifest misdirection and error in law in the direction to the Jury to convict 

on what was not evidence, for it is obvious that the prisoner's inability to say where his 
son was on the 4th Pous, is not only no presumptive evidence, but is no sort of 
evidence at all, that the prisoner spoke falsely when he said that his son was ill at 
home on the 3rd Pous, the day previous.^®® The question of intention is one for the 

Jury.^^® On a charge of giving false evidence, the Judge ought to direct the Jury to 

consider most carefully the intention with which the statements were made, if they 
thought that the statements were in fact made ; the intention is all important in every 
case of giving false evidence, and no Jury are fairly or rightly directed, unless their 

attention is specially called to this. An offence under S. 193 I. P- C‘, is not necessarily 

committed because the two statements are contradictory ; the necessary criminal intention 
must also be proved to exist. ^ ^ ^ Where no notice of the explanation given by 

the accused as regards the two statements was taken, nor was the point laid before 

the Jury ; that the omission was a misdirection.^ Erroneously telling the Jury that 
the statement was made in the course of a judicial proceeding, when, in fact, it was 

not made at any stage of a proceeding which could terminate in a judgment, is a 

misdirection.^ 

On the trial of a person charged with perjury by making two contradictory state- 
ments the Judge charged the Jury as follows : "Before you can find him guilty, you must 
be satisfied that he made one or other of the statements contained in the charge, knowing 
that such statement was false and deliberately intending to make a false statement." 
The High Court observed — "The Jury were told and very properly etc. • » * After such 
a summing up, calling the attention of the Jury so plainly to the necessity of their being 
satisfied that one or other of the statements was known to be false, and that the accused 
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deliberately intended to make a false statement, 1 think there can be no doubt that the 
offence of giving false evidence within the meaning of the Section 191 of the Penal 
Code was committed on one or other of the occasions specified in the charge. * * • Again, if it 
is necessary for the Jury, in order that the conviction shall be valid, to say which 
of the two statements is the false one, it is requiring the Jury to find what is not 
alleged in the charge. All that the charge alleges is that one of the statements was known 
or believed to be false or not believed to be true, and that thereby the offence was 
committed. Such a charge being authorized by the law, it appears to me that all which 
the Court has to find to sustain a conviction for giving false evidence is that the 
allegations in it are proved.^ ^ 

Where, in a case which did not depend upon expert evidence, the Judge told 
the Jury that the true rule is that no man can be convicted of giving false evidence 
except on proof of facts which, if accepted as true, showed not merely that it is 
incredible but that it is impossible that the statements of the party accused made on 
oath can be true, without explaining how far this dict/ant was applicable to the evidence 
then before the Jury; held, that it was a misdirection.^ ^ 

A sworn interpreter is only required when his services are required by the Court ( vide 
S. 431 of Act XXV of 1861 ) and consequently only when the Judge and Jury are 
ignorant of the language in which a witness is deposing ; and a certificate or memorandum 
under S. 199 is enough to show that the statement was properly interpreted to the party 
making it. Where, therefore, a Sessions Judge told the Jury that the absence of proof 
of sworn interpretership might affect the credibility to be attached to a document 
representing what the accused, as witness, had said ; held, that it was a misdirection, 
but that the general question of credibility, namely whether the accused did or did not 
make the statement contained in the document, would remain for the Jury.^^^ 

The rule of English Common Law that the tesimony of a single witness is not 
sufficient to sustain an indictment for perjury is not a safe guide for the Indian Courts which 
are bound by the statute law of India, ' 


S. 194 L P. C. 

Giving or fabricating false evidence to procure conviction of a Capital offence.-- 

The charge that was drawn against the accused was, with having made statements 
in their depositions "which they knew or had reason to know to be false". Held, that the 
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charge was drawn incorrectly ; a man may make a statement in the belief that it is true, 
though good reasons exist for knowing it to be false, for, unfortunately, men’s beliefs 
are not always influenced by good reasons ; and that the charge should have been drawn 
in conformity to S. 191 1. P. C. viz, "making a statement which he either knows 
or believes to be false and does not believe to be true”. Where, however, the Judge 
in summing up read to the Jury the words of the Code, and though criticism was 
addressed to a particular passage in his address which appeared to indicate that a witness 
might be guilty of perjury' if he omitted to tell the whole truth, the Judicial Committee, 
taking as a whole the direction on this part of the law, found no reason to suppose that 
the Jury were in any way likely to be misled.^ * * 


Ss. 201, 202, 203, 204 and 218 I.P.G. 

Offences against Public Justice. — 

A Sessions Judge in his charge to the Jury said : "The two essential points which 
remain to be proved before a conviction can pass on any of the three Sections ( Ss 201, 
202 and 203 l.P.C. ) are ; 1st. the substantial fact of an offence having been committed, 
and 2nd. the knowledge or reasonable belief on the part of the accused that such was the 
case ; both these are essential parts of the offences specified in the charges against the 
accused.” The High Court observed : "Both these points are not necessary in order to 
constitute a legal conviction under Ss. 201, 202 or 203 l.P.C., for if a person has reason to 
believe ( S. 26) that an offence has been committed, and acts in the manner described in 
either of those Sections he would be liable to punishment, even although it might subsequently 
transpire that he was mistaken in his belief. * * * 

Where the prisoner, a Police Oidicer, is charged for giving false information 
( S. 201 l.P.C.), or with framing a report incorrectly ( S. 218 l.P.C), with intent to save 
offenders from punishment, the issue to be tried is not whether such alleged offenders were 
in fact guilty or not, but merely the belief and intention of the prisoner in respect to their 
guilt. It was, therefore, a misdirection on the part of the Judge when he put before the Jury, 
as a matter to be considered by them in arriving at their verdict, the fact that the two 
offenders were subsequently brought to trial and condemned. Their subsequent conviction 
was no evidcne at all as against the prisoner that they were in truth guilty, and if it had 
been evidence of their guilt, such evidence was, for the purpose of the trial as against the 
prisoner, irrelevant, as it was wholly immaterial whether they were guilty or not. ‘ ® ° 

Removal of the corpse of a murdered man from the place of murder to another place 
is not causing the disappearance of some evidence of commission of the murder and thus 
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does not corns under S, 201 I.P.C., which requires causing the disappearance of some evidence 
of the commission of an offence. So, where the charge was under S. 201 I.P.C., onthe 
allegation that the accused had removed the corpse from one place to another with a 
view to screening the offenders and the above real meaning of the Section was not placed 
before the Jury, it was held that the trial was vitiated by misdirection. ‘ ^ ^ 

The word "information" in S- 202 means something which the person reporting knows, 
or has reason to believe to be true, and not any vague surmises which the people around him 
may have put into his head. So, when the prisoner was charged with having sent a messenger 
to the Thanah to report the occurrence of a dacoity with murder and not to mention any 
names though he was aware at the time that J, one of the dacoits, was recognised at the time 
by his voice, and the Judge charged the Jury that if they believed these facts then to find 
the prisoner guilty under Ss. 202/109 : Held, that it was a clear misdirection ; for unless it 
was shown that the prisoner had good reason to know that J had been engaged in the 
murder, simply telling the messenger not to mention any names would not be sufficient to 
convict the prisoner of intentionally omitting to give such information as would have prevented 
J from being brought to justice.* ■* 


S. 206 I. P. C. 

Fraudulent removal or concealment of property. - 

The charge of the Sessions Judge to the Jury with reference to this Section was as follows : 
"It seems to me, according to the words of S. 206 I.P.C., to be quite immaterial whether 
A and K had any other property which might have been taken in execution of S's 
decree, besides this decree obtained by them against J. The question for you to decide 
is the absence or otherwise of intention to defraud". Behl, that this charge involves a 
material misdirection. * ' ■' 


S. 211 I. P. C. 


Instituting a false charge. — 

The Judge in his charge to the Jury told them that if they believed that the prisoner had 
just and lawful ground for instituting the prosecution, they must acquit him, even if they 
believed that the charge of dacoity was false. Held, that the proper question to leave to the 
Jury would have been that, unless they believed that the prisoner knew that he had no just or 
lawful ground for instituting these proceedings, they must acquit him.* ^ ‘ Where a Judge in 
his charge to the Jury does not insist on the guilty knowledge, that is, on the knowledge that 
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there was no cause for instituting the charge at all, he misdirects the Jury. It is essential for the 
conviction of a prisoner on a charge under S. 211 1. P. C., that it should be shown that 
he was well aware that he was bringing a false and malicious accusation. ‘ ^ ® Case against the 
accused was for bringing a false charge of dacoity. The Judge’s charge to the Jury concluded 
with these words : — “1 now leave the case in your hands. If you believe the charge of dacoity 
to be false, then you should find the prisoner guilty under S. 211 I. P. C, otherwise you 
should acquit him.” Held, that the charge was erroneous and defective ; the Judge should 
have placed before the Jury ail the elements which constitute the offence under the 
Section and the Jury should have been asked to say whether the charge was false and 
whether in instituting the charge there was no just or lawful ground.*'"** 

Where the Judge in his summing up asked the Jury to convict the accused of an offence 
of abetment of S. 2 1 1 I. P. C., where there was no evidence of abetment of the complaint 
and the only evidence was that the accused had given evidence in support of the complaint : 
Held, that it was a misdirection, and the fact that he gave evidence was no proof of abetment ; 
held also, that the offence of abetment must be committed either before or at the time when 
the act abetted is committed, and there is no abetment of an act after it has been 
committed . * ** * 


S. 243 I. P. C. 

Possession of counterfeit coin. — 

The Jury’s attention was directed by the Judge only to the question, viz- whether 
the accused was, fraudulently or with fraudulent intention, in possession of the counterfeit 
coins, having known at the time he became aware of the possession that the coin was 
counterfeit. H id, that this was a misdirection. To constitute an offence under S. 243, 
it is essential to prove that at the time the accused became possessed of the coin he knew 
it to be counterfeit, whether he was in possession of the coin himself, or his wife, clerk or 
servant was in possession of the coin on his account .*■* 


Ss. 299-300 I. P. C. 

Culpable homicide and Murder. — 

In charging the Jury the Judge should follow the directions given by the Calcutta 
High Court in the following Criminal Letter : — *■’* "In future, when convicting any person 
under trial before you of culpable homicide not amounting to murder, you should be 
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careful to specify in your directions to the Jury, and to require them to specify in their finding 
under which of the exceptions described in Section 300 of the Penal Code the offence fell. 
Similarly, to enable you to fix the degree of punishment to be awarded, the Jury should 
be required to state the description of culpable homicide not amounting to murder of which 
they convict the accused, as a reference to Sections 299 and 304 of the Penal Code and 
to the Court's Circular No, 6 of 1863 will show you the necessity of being precise on 
the point ♦ • It is not clear that you fully understand the difference between culpable 
homicide amounting to murder and culpable homicide not amounting to murder. The 
•Court think it necessary to point out that under the Penal Code, all acts by which death is 
caused, done with certain knowledge or intention ( See Section 300 ), constitute culpable 
homicide amounting to murder. Culpable homicide not amounting to murder is death 
caused with the same knowledge or intention but under one of the exceptional circums- 
tances specified in Section 300 of the Penal Code. If the particular knowledge or 
intention exist and the case does not fall under any of these exceptions, the crime is murder. 
If, however, as in the case under consideration, this knowledge and intention are both 
wanting and death is caused by an act which is not justifiable under the Penal Code, the 
offender should be convicted of the minor offence of voluntarily causing grievous 
hurt (S. 325 of the Penal Code)." 

"You should in future explain to the Jury that if a man does an act with a knowledge 
that it is likely to cause death, and death ensues, the law will presume that he intended the 
result of that act which he did with the full knowledge of what that result was likely to be, 
and that, therefore, in such a case the crime would be murder."^ 

Where a Judge said, — "It is evident from the definition of Ss, 299 and 300 I. P. C„ 
that if the prisoner knew that the club now in Court was likely to cause some injury likely 

to cause death, and if he intentionally used the weapon, even if he had no intention of 

causing H's death, still he is guilty of murder." It was pointed out, —"This, in the 
Court's opinion, is not the law as laid down in S. 300 (nor apparently would an act 
so done be even culpable homicide under S. 299) ; otherwise, if a man having a sledge- 
hammer in his hand were to drop it on the toe of another, intending to inflict slight 

hurt in the way of a pinch, and an injury was thereby caused and mortification supers 
vened so that the injured person died, the person who inflicted the hurt would be guilty 
of murder.^ 

On a conviction on a charge of culpable homicide not amounting to murder, 
one of the objections on the ground of misdirection was that the Judicial Commissioner 
was wrong in telling the Jury that the doctor was of opinion that the lungs of the 
deceased must have sustained some severe injury during life ; whereas the evidence of 
the doctor was that the deceased might have died from rapid inflammation produced 
by rtatural causes. The contention was upheld. It was said : — "We think that the Judicial 
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Commissioner ought to have left the cause of death as a distinct question to the Jury, 
pointing out the two theories suggested by the doctor from the post-mortem examination, 
and how each of these theories was supported or otherwise by the other evidence in 
the case.”'®* 

Where a prisoner is on his trial by a Jury upon a "^charge of murder, it is the 
duty of the Judge to point out to the Jury accurately the difference between murder 
and culpable homicide not amounting to murder, and to direct the attention of the Jury 
to the evidence, and to leave them to find the facts and say (under the direction of 
the Judge as regards the law) of what offence the prisoner is guilty. Where the Judge 
merely states that in his opinion certain facts are proved, and that this amounts to 
the offence of murder, and then he puts it upon the Jury, if they do not agree with 
him, to say under which of the exceptions of S. 300 the case falls, without apparently 
attempting to explain to them the difference existing between murder and culpable homicide 
not amounting to murder, or to call their attention to the evidence necessary to establish 
these offences respectively : Held, that there has not been a proper summing up of 
the evidence by the Judge and practically the case has been tried and decided by the 
Judge alone ; and the conviction under S. 302 I. P. C. must be set aside and a retrial 
ordered. ' ® The Jury are not entitled to pronounce what is the law or to give their 
own definition of what constitutes "murder”. So, where there was no misdirection by 
the Judge on the point of law, the finding of a Jury that, although the accused killed 
the deceased, the crime was not murder, not because it fell under any of the exceptions 
allowed by law, but because the accused had no object in killing him, is not a legal 
finding, and does not amount to a conviction of culpable homicide not amounting to 
murder.'®' A Judge should not charge the Jury as to what constitutes murder in this 
brief way ; "Murder is the intentional killing of another human being with malice afore- 
thought”. This is a misdirection. It will be a ground of reversal, if this misdirection 
occasions a failure of justice. It is usual to refer to the Section which relates to culpable 
homicide and to direct the Jury as to what is culpable homicide and in what circumstances 
culpable homicide amounts to murder.'®® And the Jury should be left to find whether 
the facts established the offence of S. 302 or S. 304 or a lesser offence.'®* 

The omission by the Judge to lay specifically before the Jury, in a case of culpable 
homicide, the question whether in causing death, the accused had the intention to cause 
death or such injury as was likely to cause death, or the knowledge that he was 
likely to do so, though in the earlier part of the charge he had explained generally 
the terms "murder" and “culpable homicide” and had pointed out the distinction, is 
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a material misdirection.*®' Where the Judge had not exjidained to the Jury the 
difference between murder and culpable homicide and the way in which he left the 
matter to the Jury was in effect, this : ‘He has carefully described to them the effect 
of S. 34 I. P. C., and he has said that the Jury ought to be satisfied in order to 

convict the accused that the two accused persons caused the death of A with a 
common intention either of^causing his death or of causing such injury to him as they 
knew was likely to cause his death'. And a similar direction was given with reference 
to the charge under S. 326 I. P. C. But he did not say anything by way of direction 
■to the Jury about any other possibility lying between murder on the one hand and 
grievous hurt on the other ; as for instance, the accused’s act coming within any of the 
exceptions mentioned in S. 300 1. P. C., or not. Held, that it cannot be said that the 
insufficiency in the charge has led to no injustice.*®* The omission to explain the 
special circumstance bringing the offence within the definition of murder, to put the 
question of intention and to explain explicitly Exceptions (1), (2) and (4), was held to 
be a misdirection.**® Where the conviction was on a charge of culpable homicide 
not amounting to murder, it did not matter much that the Judge did not properly 

explain in his charge to the Jury the distinction between culpable homicide and murder.**** 
Where the only charge against the prisoner was under S. 302 1. P. C-, and the Judge 
told the Jury that their duty, after considering the question of provocation, was only 
to acquit or convict of the charge of murder : Held, that this direction was wrong. 
He should have pointed out to them the provisions of S. 238 Cr. P. C, that when a 
person is charged with an offence and facts are proved which reduce it to a minor 
offence, he may be convicted of the minor effence, although he was not charged with 

it ; the Jury were not bound to find a simple verdict of guilty or not guilty. * * * In 

case of death and hurt caused by arsenic poisoning, the Judge must warn the Jury that 
before drawing inferences against the accused, they must first be satisfied that he knew 
of the presence of arsenic in the sugar and the evidence negatived the possibility of 
accident or mistake.**® In cases of disease and injuries not ordinarily fatal, omission 
to direct the Jury to find whether there was knowledge of the injuries being likely to 
cause death, or intention to cause it, is a serious misdirection. * * ® 


In a trial on a charge of murder at the Criminal Sessions of the Chief Court of Lower 
Burma, the presiding Judge omitted to explain to the Jury the distinction between murder and 
culpable homicide, or upon what views of the facts the accused had committed the one 
offence or the other. The charge to the Jury also suggested that a strong inference should 
be drawn against the accused from the fact that he had failed to lake steps to bring to 
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justice a person who, it had been suggested, was the real offender. ifeW, that in both 
respects the charge to the Jury contained material misdirections.^** 

A Full Bench of the Lower Burma Chief Court**® laid down : — "An omission on the 
part of a Judge to explain to the Jury the difference between murder and culpable homicide 
not amounting to murder is not in every case a material misdirection (ref : to fflu Oyi v. E, 3 
Cr. L. J. 1 ). The statements of law in the illustrations used in the Act cannot be taken as 
laying down substantive law ; they merely go to show the intention of the framers of the 
Act and may be useful, if correct. The only express provision as to the duty of a Judge 
in charging the Jury is that in S. 297* It is not incumbent on the Judge to explain a part of 
the law to the Jury, which if they acted on they would have gone wrong. Before a Judge 
leaves a case to the Jury for finding as to whether the accused’s case comes within one of 
the exceptions to S. 300 I. P. C., there must be evidence, at least an allegation, by the accused 
on which they might reasonably and properly conclude the facts to be established. It is not 
the duty of the Judge to invent facts in the interest of accused persons.” In the same case 
it was held by Twomey, J.— "When the facts appearing in a case are consistent only with an 
intention to cause death or to cause bodily injury sufficient in the ordinary course of nature to 
cause death, the offence can only be murder, and in such a case it would clearly be misleading 
to discuss culpable homicide done with a lesser criminal intention. In doubtful cases of 
murder a Judge is bound to explain the law as to the minor offence of culpable homicide 
not amounting to murder as well as the major offence of murder.” Held, per Parlett, J. — "It 
is quite possible to explain fully and correctly what murder is without stating what it is net. 
A Court is bound to presume the absence of circumstances bringing the case within an 
exception unless and until the existence of those circumstances is proved or at least alleged. If 
there is material only for some of such circumstances but not others, it would not be right for 
a Judge to raise the applicability of the exception before the Jury as by doing so he might 
mislead them into contravening S. 105 of the Evidence Act.” 

In a recent decision of the Judicial Committee it has been held, that it is wrong to treat 
a case as one of murder or nothing, on the footing that homicide being proved malice is to 
be presumed ; that the law as to such presumption has been recently explained and 
largely qualified by the decision of the House of Lords in W oolmington s Case [(1935) 
A. C. 462] ; ***“ and that it never could be maintained that where the evidence for the 
prosecution points affirmatively no further than manslaughter the law would enlarge the proof 
and transform the case into one presumptively of murder.**®" 

The mere fact that the accused persons do not admit their presence at the occurrence and 
do not raise a case of provocation or of that of passion or something of that sort does not 
render it unnecessary to give the Jury a proper direction as to the exceptions in S. 300 I. P. C. 
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The question is whether on any reasonable view of the facts, certain of the exceptions can 
matter. If they can matter and if a proper direction is not given to the Jury, then it is not 
open to the Court to guess and gamble as to whether or not the Jury's verdict would have 
been different.* * ® But in the absence of any direct evidence of grave and sudden provocation 
or of the facts from which this exception can be legitimately inferred, the Judge was correct 
in excluding enquiry into the exception ; under S. 105 of the Evidence Act the Court has 
to regard the absence of grave and sudden provocation as proved until the contrary is proved 
by the accused on whom the onus lies. * * * Where the assailant came and first abused and 
then attacked the party who were lawfully engaged in cutting d/ian, receiving no provocation 
which could have justified the attack beyond a return of the abuse which usually passes on 
such occasions, it was observed that the Judge should have told the Jury that to bring the 
case within the exception to S. 300, the prisoner must have been deprived of the power of 
self-control by grave and sudden provocation, there ought to have been sufficient cause 
for such loss of self-control and the provocation was not voluntarily provoked by the prisoner 
as an excuse for doing harm. * * 


S. 304 I. P. C. 

Culpable homicide not amounting to murder. — 

Where in charging the Jury the Sessions Judge after explaining Ss. 302 and 304 
1- P. C, eventually said : "If, however, you find the accused had neither the intention nor 
the knowledge requisite under S. 302, consider his liability under S. 304. If you hold that 
he intended to cause the deceased such bodily injury that death would be a possible but 
not the most probable result you will find him guilty under S. 304, Part I ; or if you hold 
that he had no such intention but knew as a reasonable man that death would be a likelu 
consequence of his act you will find him gujlty under S. 304, Part 11". Held, that the 
direction was wrong. It would have been quite correct if the Judge had not used the word 
"possible" but had adhered to the words of the Section and had used the word "likely".*** In 
a trial under Ss 302, 304 and 326 1. P. C., the charge to the Jury is defective in law where it 
does not sufficiently ask the Jury to consider the intention of the accused ; the considerations 
that should guide the Jury in arriving at it are the accused's frame of mind, the nature of the 
weapon used and also the number and nature of the wounds. For the ascertainment of 
the intention the eye-witnesses should be examined at length as to how the accused, at the 
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time of inflicting the injury, actedJ*® In charging a Jury in a case of culpable 
homicide not amounting to murder, a Judge should call upon the Jury to state which 
description of culpable homicide they consider the accused to have committed ; S. 304 
1. P. C. prescribing different punishments for that offence. Where the Judge omitted to require 
the Jury to do so, it must be held that the conviction was for the lighter offence. In such a 
case the High Court reduced the sentence from transportation for life to ten years' rigorous 
imprisonment.^®^ The Judge gave the following explanation of S. 304 I. P. C*, to the 
Jury ; — "The first part relates to death which is caused without any intention of causing 
death or causing such bodily injury as is likely to cause death. The second part relates to 
death which is caused without any intention to cause death or to cause such bodily 
injury as is likely to cause death, but with the knowledge that such injury may lead 
to death." Held, that the explanation was wrong and the mistake so palpable that it was a 
good ground for ordering retrial.^®* The prosecution case was that the deceased was, 
on the night of the offence, reciting prayers in a very small temple situated in the centre of 
a compound where a large number of people resided, that about 2 A.M. the three accused, 
all of whom had quarters in the compound, came out of the house of one of their number 
and made for the temple, that one of them picked up a stone weighing 195 tolas near the 
temple and with it struck the deceased several blows on the head ; the other two were 
carrying, one a small stick and the other a piece of wood shaped like a small cricket bat, 
weighing 30 tolas, used by dhobis for beating clothes. The injured man died soon after from 
the rupture of one of the meningial arteries. It was said : "The charge was under S. 304 (1) ; 
it was merely alleged by the prosecution that the assailant intended to cause such injury as 
was likely to cause death ; nor was it imputed to him that he actually knew that the injury 
which he intended to inflict was likely to cause the death of the particular person, the deceased. 
Had such knowledge been imputed the charge would properly have been of murder 
( S. 300, secondly ). Where, as in the present case, death has been caused by a blow 
with a weapon, that does not necessarily suggest an intention to cause such bodily injury as 
would in the ordinary course of nature cause death, and it is presumed in accused’s favour 
that he had no knowledge that the injury which he intended to cause was likely to cause the 
death of the person injured, and the circumstances are such that an intention merely to cause 
hurt dangerous to life might not unreasonably be inferred, we are of opinion that the 
Jury should be directed that it is open to them to find the accused guilty of the lesser 
offence, namely of causing grievous hurt under S. 320 cl. (8). We consider that S. 304 (2) 
is not appropriate to a case where there was a deliberate intention to inflict bodily injury 
to the person whose death resulted from such injury ; but we consider that the omission 
to put the case of grievous hurt under S. 320 cl. (8) to the Jury was a misdirection.'*® An 
imperfect statement of the elements constituting an offence under Cl. I of S. 304 1. P. C., 
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and the failure of the Judge to direct the Jury that the law is that every man must be presumed 
to intend the natural and ordinary consequences of his acts constitute very grave 
misdirection. All murder is culpable homicide, but all culpable homicide is not murder. 
Subject to the five exceptions of S. 300 I. P. C., every act that falls within one or 
more of the four clauses of that Section is murder and also falls within the definition 
of culpable homicide in S. 299 1. P. C. Every act that falls within one or more 
of the four clauses of S. 300 I. P. C., in respect of which there co-exist one or more 
of the sets of circumstances described in the five exceptions to that Section, is by 

that fact taken out of S. 300 1. P. C., but this act notwithstanding continues to be within 
S. 299 I. P. C., and since it is not murder it is culpable homicide not amounting to 

murder. Every act that falls within S. 299 1. P. C. and does not fall within S. 300 I. P. C., 
since it is not murder, is culpable homicide not amounting to murder. Where the accused 
had no legal excuse to go to a certain land in the possession of the party of the deceased, 
armed with dangerous weapons to enforce the right or supposed right and a fight ensued 

and the injuries inflicted, though not premedicated, resulted in the death of the deceased : 

Held, {per' Sharfuddin &• Teunon, JJ. : D. Chatterjee, J. dissenting) that the case came within 
Cl. 4 of S. 300 of the Penal Code, and a charge of murder ought to have been framed 
against the accused. ^ ^ ^ 

It is not a correct proposition of law to lay down that a person who attempts to en- 
force a claim to property which he cannot substantiate, thereby creates the position that 
possession is with another ; and if in a direction to the Jury, the language used by the 
Judge is open to such a construction, the direction is not proper. In a trial under S. 304 
1. P. C., the Judge directed the Jury that if the party of the accused were held to be in 
possession, none of them was guilty although there was a free fight between the parties 
ending with the death of some men of the complainant's party. Held, that the direction 
was bad, as it contained misdirection of fact and law, and that the conviction could not be 
sustained. 


S. 804 A 1. P. C, 

Causing death by negligence.— 

The prisoner, a fully developed adult man, was charged with causing the death of his 
wife aged 1 1 years and 3 months, who had not attained puberty, and was tried for offences 
under Ss. 304, 304 A, 325, and 338 I. P. C. Held, that in such a case when the girl is a 
wife and above the age of 10 years and when therefore the law of rape does not apply, 
it by no means follows that the law regards the wife as a thing made over to be the absolute 
property of her husband or as a person outside the protection of the Criminal law ; that under 
no system of law with which Courts have to do in this country, whether Hindu or Maho- 
medan or that framed under the British rule, has it ever been the law that a husband has the 
absolute right to enjoy the person of his wife without regard to the question of safety to her ; 
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that no hard and fast rule can be laid down that sexual intercourse with a girl under a certain 
age must be regarded as dangerous and punishable, or over that as safe and right, but that each 
case must be judged according to its own individual circumstances ; that in such a case the 
Jury have to consider and say whether under the peculiar circumstances of the case, having 
regard to the physical condition of the girl and to the intention, the knowledge, the degree of 
rashness or negligence with which the accused is shown to have acted on the occasion in 
question, he has brought himself within any of the provisions of the Criminal law. Held 
further, that if the Jury were of opinion (a) that the act of the prisoner caused the death of the 
girl, that is to say that the act of cohabitation on the part of the prisoner had the effect of 
rupturing the vagina, and so causing the haemorrhage which led to her death ; (b) that the 
act of cohabitation between a fully developed man like the prisoner and an immature girl like his 
wife was in itself a thing likely to lead to dangerous consequences ; (c) that the act was of such a 
character as to indicate a reckless indifference to the welfare of the girl or a want of reasonable 
consideration about what the prisoner was doing, one which the husband of the girl, if he had 
a reasonable regard to her welfare and had exercised reasonable thought as to the act he 
contemplated doing, would have abstained fom doing, they would be justified in finding that the 
prisoner caused the death of the girl by a rash and negligent act. ^ ® ® 

The Judge charged the Jury with reference to S. 304A in the following terms : "'If you do 
not think that the act amounted to culpable homicide but that the circumstances of this district in 
respect of the prevalence of disease of the spleen are such as to render any beating on the 
trunk of the body an act of criminal rashness, you will be justified in convicting the accused 
under S. 304A 1. P. C, The High Court observed : ''It appears that the Court has not pul 
the matter before the Jury with sufficient precision. The mere circumstance of prevalence 
of the disease of spleen in the district in which the deceased resided is not sufficient to warrant 
a conviction under this Section, The Jury should have been further told that they must be 
satisfied that the accused was aware of the prevalence in the district of such disease and also 
aware of the risk of life involved in the striking on the trunk of the body of a person who 
might be suffering from disease of the spleen/' ^ ^ ’ 

A snake-charmer exhibited in public a venomous snake whose fangs he knew had not 
been extracted, and, to show his own skill and dexterity but without any intention to cause 
harm to any one, placed the snake on the head of one of the spectators. The spectator tried 
to push off the snake, was bitten, and died in consequence. Two persons (the snake-charmer 
and a companion of his ) were put upon their trial on charges under Ss. 302, 304 and 304A 
I. P, C. The Jury were of opinion that exhibitions of this description by snake-charmers 
were warranted by custom ; that there was no intention on the part of the prisoners or either 
of them to kill the boy, and that his death was purely the result of an accident and accordingly 
acquitted the prisoner. The Sessions Judge, differing from the Jury, was of opinion 
that the case fell under S. 304A, as the accused persons, being by profession snake-charmers, 
were perfectly well aware of the deadly nature of the snake, and that it was therefore an act 
of the grossest negligence on their part to expose the boy and the spectators to the risk incurred 
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by every one near when a poisonous snake w&s set' at large. The High Court distinguished 
ihe c^s^ of Queen w. Poonai Fattemah^^^ upon which the Judge had relied as that was 
a case in which the prisoner actually caused the snake to bite the person who was killed, and 
convicted the prisoners, one under S. 304 and the other under S. 304 read with S. 114 
1. P. C., holding that the snake-charmer did the act with only the knowledge that it was likely 
to cause death. ^ ® * 


S. 307 1. P. C. 

Attempt to murder.— 

The distinction between an offence under S. 307 1. P. C., and one under Ss. 299 and 
300 1. P. C., read with S. 511 I. P. C., was pointed out in a case reserved under Cl. 24 
of the Letters Patent of the Bombay High Court. That was a case tried by Westropp, 
J. and a Special Jury, and amongst the charges framed against the prisoner were those 
just mentioned. Couch, C. J. referring to the words of S. 307 1. P. C., observed : “It appears 
to me, looking at the ter.ns of this Section as well as the illustrations to it, that it is 
necessary, in order to constitute an offence under it that there must be an act done under 
such circumstances that death might be caused if the act took effect. The act must be 
capable of causing death in the natural and ordinary course of things : and if the act 
complained of is not of that description, a prisoner cannot be convicted of an attempt 
to murder under this Section”. Then, referring to the terms of S. 511 1. P. C., the learned 
Chief Justice observed ; “The Jury have found that the prisoner presented the gun at 
the Drum Major with intent to murder him. There was, therefore, the intent and the 
belief of the prisoner that the gun was capable of effecting his purpose. And it appears 
to me that the presenting of the gun, under these circumstances, was an act of such an 
approximate nature as to bring the prisoner within the words of S. 511. The requirements 
of that Section are, — the intent, and an act done towards the commission of the offence. 
Supposing the gun was capped — loaded in the strict sense of the term — no one could 
for a moment doubt that presenting it at the Drum Major with the intention of murder* 
ing him would be an act done by the prisoner towards the commission of the offence, 
bringing him within the terms of S. 511.”*®® 


S. 825 I. P. C. 

Grievous Hurt.— 

Where the hurt would be grievous only if it came within the eighth clause of the Section 
i. e., if it endangered life, and the Judge omitted to call the attention of the Jury to the 
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medical evidence which was as follows : “My idea is that had there been no wounds 
inflicted on the deceased, there would not have been septic infection noticed by me. 
All the injuries, if received by any man in ordinary health, would, in my opinion, not be 
dangerous to his life.” Held, that the omission was a misdirection.*®* Where in a 
case under S. 325 1. P. C., the medical opinion was that the injuries of the deceased 
were not, in the case of a man of ordinary health, dangerous to life, held, that the Judge 
should have specifically called the attention of the Jury to such opinion.*®* 


S. 326 1. P. C. 

Grievous hurt by dangerous weapon. — 

Where there was evidence that certain persons conspired to eject the complainant 
from his land, or, in other words, to commit criminal trespass, and the Judge said that, 
if the Jury found that those persons conspired with the first accused to commit criminal 
trespass, then they would, if absent, be guilty of abetment, and being present they were 
guilty of the substantive offence : Held, that the omission to notice that the substantive 
offence for which the accused were being tried was not one of criminal trespass but 
voluntarily causing grievous hurt, constituted misdirection. Held also, that when the 
evidence against the co-'accused was that they themselves came with the first accused 
and joined in beating the deceased, they could not be convicted of abetting the causing 
of grievous hurt by their presence because they would have been guilty of abetment had 
they been absent. If it be found that they all joined in the beating and the specific 
act which caused the grievous hurt was not brought home to any particular individual, 
they would be held liable under S. 34 1. P. C ; if they aided and abetted or abetted by 
intentionally aiding the first accused in beating the deceased, then they would be 
liable under S. 326 read with S. 109 I. P- C. The Jury have to give their verdict on the 
facts as against each man severally, and they are not, like the Judge, in charge of 
the entire case as a whole.* ** 

As regards the question whether a dangerous or deadly weapon is a question for the 
Jury or the Judge, see notes under S. 148 1- P. C., ante. 


S. 383 I. P. C. 

Causing grievous hurt to deter public servant from doing his duty. — 

Where the trial Judge fails to explain the point of law to the Jury, viz, that where the 
accused was charged only under S. 333 1. P. C., and not under that Section read with S, 149 

161. Panchu Doss (1907) 34 C. 698; 11 C.W. N. 163. Jamiruddi (1912) 16 C. W. f^. 909: 13 

666 : 5 Cr. L. J. 427. Cr. L. J. 715 : 16 I. C. 523. 
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1, P. C; the conviction of those persons who are not proved to have caused any grievous 
hurt is not legally sustainable and the verdict of the Jury is liable to be set aside, in view of 
the misdirection by the Judge.* * * 


8s. 361 and 362 I. P. C. 

Kidnapping and Abduction. — 

The accused was tried with two others^ on a charge of kidnapping a married girl under 
S. 366 read with S. 34 1. P. C. The Sessions Judge left it to the Jury to convict the accused 
of the offence of abduction under S. 366 I. P. C. Held, that notice of the charge of 
kidnapping is not a fair, proper or sufficient notice of the charge of abduction and the 
accused were prejudiced.**® ‘Forced’ is S. 366 1- P. C., is used in its ordinary dictionary 
sense which would include forced by stress of circumstances (R. v. Moan (1910) 1 K. B. 505 
explained). Even though a girl may have by the first act of seduction surrendered her 
chastity, subsequent seduction for further acts of illicit intercourse is also meant to be included 
in the term, if the girl is 16 or over she could only be abducted and not kidnapped, but if 
she is under 16 she could be kidnapped as well as abducted if the taking is by force or the 
taking or enticing is by deceitful means. A charge, setting out the offences of kidnapping and 
abduction in the alternative, is not bad in law.**® If the prosecution be in doubt whether 
the offence disclosed was one of abduction or of kidnapping, charges may be framed on both 
and the verdict of the Jury may be taken on both.* ® * An explanation to the Jury that a child 
playing about a public road is still under the lawful guardian of its parent or relative living close 
by, as the case may be, is not a misdirection.*®* The Judge said in his charge to the Jury ; 
"Now, the lawful guardian of a married woman is no doubt her husband. But there is 
evidence before you that she came with the consent of the husband into the house of her 
father, if you believe such evidence. Therefore the father of the girl was her de facto lawful 
guardian for the time that the girl was residing in her father's house." Held, that in matters of 
this kind a Judge should adhere to the words of the particular Section of the Penal Code with 
which he has to deal, and not substitute phraseology of his own, and what should have 
been left to the Jury was whether or not the father had been lawfully entrusted with the 
care and custody of the girl, instead of the form adopted by the Judge. Held, also that as 
the Judge failed to place before the Jury a fair and proper statement of the evidence that the 
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girl came with the consent of her husband to the house of her father, his charge in this respect 
amounted to a misdirection 

In a trial held with a Jury by Cunningham, J. the learned Judge reserved the question 
whether one Mrs. L could be said to be the legal guardian of the child within the meaning 
of S. 361 I. P. C. It was held, — "We think * * that the object of that and the cognate Sections 
of the Code is at least as much to protect children of tender age from being abducted or 
seduced for improper purposes as for the protection of the rights of parents and guardians ; and 
we also think that the somewhat liberal explanation of the words "lawful guardian" under 
S. 361 is intended to obviate the difficulty, which would otherwise arise if the prosecution 
were required to prove strictly in cases of this kind that the person from whose care or 
custody a minor had been abducted or kidnapped came strictly within the meaning of a 
guardian according to the legal acceptation of that word. We cannot doubt for a moment 
that the mother of an illegitimate child is its proper and natural guardian during the period of 
nurture ; and if, during that period the mother dies and commits the child * * to the care 
of a faithful friend, who accepts the trust and maintains the child in her own house and 
at her own expense, we think it clear that such a person is "lawfully entrusted" with the 
care and custody of the minor within the meaning of the Explanation in Section 361 ® 


S. 366 I. P. C. 

Kidnapping or abducting a woman to compel marriage, etc. — 

The 'will' referred to in the first part of S. 366 I. P. C., means the will of the girl and 
not the will of her guardian. Where the Judge said, — "The girl being a minor can have no 
will of her own in law and that in law her will was presumed to be the same as her guardian's 
will": Held,ih&t there was a misdirection to the Jury vitiating the trial.^^^ In a trial under 
S. 366 1. P. C., the direction to the Jury that the fact of previous intimacy of the accused 
with the girl is wholly immaterial, is misdirection.*’^ The reasons for holding that it is so 
has been given in words to this effect : — The expression 'seduced to illicit intercourse’ in S. 366 
I. P. C., is not restricted in meaning to inducing a girl to surrender her chastity for the first 
time : the expression means 'induced to surrender or abandon a condition of purity from un- 
lawful sexual intercourse.’ Therefore, an accused cannot be convicted of this offence unless 
it is proved that the girl was leading a life pure from unlawful sexual intercourse at the 
time when the kidnapping took place. This does not mean that it is necessary to prove that 
the girl has never at any time surrendered her condition of purity from unlawful sexual inter- 
course. She may have surrendered it in the past and thereafter have resumed a life of purity. 
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On the other hand, if she is already leading a life of indulgence in unlawful sexual intercourse 
at the time of the kidnapping it cannot be said with any reason or sense that she was kidnapped 
"in order that she might be seduced to illicit intercourse" within the meaning of the Section. 
In such a case the accused could not have kidnapped her in order that she might be led astray 
in conduct, or drawn away from the right course of action into a wrong one, because she 
was already astray and was pursuing a wrong course at the time of the kidnapping. Conse- 
quently, where in a trial for an offence under S. 366 1. P. C., the Judge tells the Jury that the 
fact of previous intimacy with the girl is immaterial, it is misdirection. Where illicit inter- 
course had been going on between the girl and the accused before she left home and probably 
had been going on for sometime before thi«* kidnapping, it cannot be said that the accused 
kidnapped her in order that she might be .seduced to illicit intercourse and he cannot be con- 
victed under S. 366. The expression 'seduced to illicit intercourse’ is not to be intended to be 
restricted to an inducement to a woman to surrender her chastity for the first time, but it 
cannot be deemed to include a case where a man takes back a woman with whom he had 
been living until recently for a period of several months during which he had been indulging in 
sexual intercourse. ’ ' ** 

The Judge, on the question of intent, charged the Jury as follows : "It remains only to 
consider the question of intent. The charge was that the girl was kidnapped in order that 
she might be forced or seduced to illicit intercourse. As to this, it is sufficient to say that 
no other inference is possible under the circumstances. When a man carries off a young 
girl at night from her father's house, the presumption is that he did so with the intent 
indicated above. It would be open to him, if he had admitted the kidnapping, to prove 
that he had some other object, but no other object is apparent on the face of the facts." Held, 
that this amounted to a misdirection of the Jury ; the question of intent was a puie question 
of fact ; but the way in which it had been put to the Jury left them no option but to 
adopt the view taken by the Judge. The Judge might have left for the Jury to find that if 
the intent was not proved as required by S. 366 I. P. C., nevertheless the simple offence 
of kidnapping was proved and they might convict the accused of the lesser offence under 

S. 361 1. P. C.'” 

Where it appeared that the Jury were likely to be misled into believing that what they 
had to find- was not that the woman was abducted for illicit intercourse, but that she was 
abducted for the purpose of bringing pressure to bear on her husband to withdraw a certain 
case against the accused and they brought in a verdict of guilty on this understanding, the 
conviction under S. 366 I. P. C„ ought not to stand.”® 

The rule that it is extremely dangerous and so admissible only in exceptional cases to 
convict a man of a sexual offence on the uncorroborated testimony of the complainant must be 
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properly emphasized in the charge to the Jury. The Judge should point out to the Jury that 
they are entitled, if they please, to convict the accused on the uncorroborated testimony of the 
girl, but that it is dangerous to do so in cases dealing with sexual offences such as rape, abduc- 
tion and similar cases, and that only in exceptional cases should they convict upon the uncorro- 
borated testimony of the girl. Failure to do so amounts to a non-direction which vitiates the 
trial. Similarly, where the Judge does not direct the Jury as to whether there was evidence, 
corroborating her statement, of the kind required by law, that is to say, evidence independent 
of her own statements, the trial is vitiated.* 

In a case under S. 366 I. P. C., it was suggested on behalf of the prosecution that up to 
the time of lodging information at the Police Station, the father of the girl alleged to have been 
kidnapped did not suspect that his daughter had been taken away for the purpose of being 
forced to illicit intercourse, since she had already been working as a maid-servant in the 
accused’s house and the father^did not suspect foul play. The Assistant Sessions Judge told 
the Jury to consider this explanation in arriving at their conclusion : Held, that there was no 
misdirection in his statement to the Jury.* ** 


Ss. 366 & 498 I. P. C. 

Kidoapping or abducting a woman to compel marriage etc, and enticing or taking 
away or detaining a married woman with criminal intent. — 

Where the accused were chaged under S. 147 I. P. C., with the common object of 
abducting the complainant’s wife with the intent that she would be compelled or knowing it 
likely that she would be compelled to marry some one against her will, and they were also 
charged under S. 366 1 P. C., with the same object and under S. 498 1. P. C., and the Judge 
directed the Jury that, if they found that she was abducted by dragging her by the hand or 
the hair then such abduction would amount to offences under Ss. 341 and 352 I. P. C., and 
the accused was convicted of rioting under S. 147 I. P. C., and acquitted of the offences under 
Ss. 366 and 398 I. P. C : Held, that there was no misdirection and that the conviction under 
S- 147 I- P. C., with the common object of abduction under circumstances constituting the 
offences under Ss 341 and 352 1. P. C., was legal, as the latter offences were minor offences 
within S. 238 Cr. P. C.. involved in the charge of rioting as actually framed.* ** Where a 
case was committed to the Sessions Court under Ss. 366, 420 and 120B I. P. C.. but though 
there was no complaint by any person competent under S. 199 Cr. P. C., to make one the 
Judge added a charge under S. 498 I. P. C., and left it to the Jury to decide whether it was 
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a proper charge or not, it was held that it was the Judge's plain duty to decide that qtiestion 
himself and there was no reason whatsoever why he should have treated it as a question of 
fact and left it for the Jury to deal with. ” • 


S. 366A 1. P. C. 

Proeuration of a minor girl. — 

In an offence under S. 366A I. P. C., the Judge must put the question of the girl’s age 
before the Jury, and where he omits to do so he misdirects himself.’*® The Judge, in his 
charge to the Jury, told them that he did not agree that under S. 366A it was necessary to 
show that the illicit intercourse was to be with some other person besides the accused. Held, 
that this was a misdirection under the law as it now stands, namely the person who induces a 
girl of an age between the years 16 and 18 without force or fraud to go from any place with 
the intention that she will have illicit intercourse with himself does not commit any offence. 
1 he new Section 366A 1. P. C., however, makes it an offence in the case of such girl if she is 
induced by a person to go from any place with intent that she may be or knowing that it is 
likely that she will be forced or seduced to illicit intercourse with another person.’*’ 


S. 368 I. P. C. 

Concealing or keeping in confinement a kidnapped or abducted person. — 

The proper way to charge a Jury in a case under S. 368 1. P. C-, is to place before 
the Jury the direct evidence of knowledge of the accused as to the abduction, to point out 
the strength and weakness of that evidence and to tell the Jury that this is the only evidence 
relating to the knowledge ; and then to place before them the circumstances, if any, which 
might raise an inference of knowledge of the abduction on the part of the accused and lastly 
to ask the Jury to draw their own conclusion. A charge which places before the Jury the 
direct evidence as to the knowledge of the accused, the evidence of suspicion having been 
aroused in the mind of the accused and the evidence which shows that suspicion should have 
arisen in his mindi without making any distinction, is defective on a crucial point and is likely to 
vitiate the verdict. Where in a prosecution under S. 368 1- P. C., the Judge did not 
adequately bring out in his charge to the Jury the difference between knowledge and the 
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existence of the grounds for belief or suspicion : Held, that the verdict of the Jury was 
vitiated by misdirection.'®’* In a trial of two persons K and S under Ss. 363 and 368/109 I.P.C., 
the Judge failed to direct the Jury upon the contradictory statements of the girl seduced, made 
before the Police and at the trial which were so important to the accused, nor did he make 
any attempt to deal with their cases separately, beyond a general direction, and he misdirected 
the Jury by telling them that by merely delivering the girl to K, S abetted him, without point- 
ing out to them that it was necessary to be satisfied that S had a guilty mind : Held, that the 
convictions and sentences imposed upon S and K must be set aside.'** On a charge under 
S. 368 1. P. C., it should be pointed out to the Jury that the Section refers to some other party 
who assists in concealing any person who had been kidnapped and does not refer to the 
kidnappers.'*® 


S. 373 I. P. C. 

Buying a minor for purposes of prostitution. — 

In a prosecution for an offence under S. 373 1. P. C., the Judge told the Jury that they 
might appeal to their own experience and apply that experience to the impression that they 
had formed on seeing the girl for 3 days. The Judge, however, omitted to say that such an 
impression would never be a sure guide. Held, that there was a material misdirection vitia- 
ting the trial.'* ® Where a Judge told the Jury that to bring a case within S. 373 I, P. C., 
it is not necessary that possession must be obtained from a third party ; held, that the direction 
was right A person, who steals a minor girl under 18 years of age with the requisite intention, 
obtains possession of such minor within the Section. It is often said that a man enjoying 
sexual intercourse with a woman possesses her, but possession within S. 373 means something 
more. It denotes definite control over the person of whom possession is obtained. Possession 
in S. 373 indicates possession with a power of disposal.'* ' 


S. 37 

Rape.— 

Sexual intercourse by a man with i 
obtained without putting her in fear of injury, 
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the question to the Jury, and not direct them to find that the woman's consent after a consider- 
ahie struggle renders the charge of rape nugatory.’*® In a case of rape, even though the 
accused denies the whole story, it is the duty of the Judge to tell the Jury that the burden was 
on the prosecution to prove, in addition to the factum of sexual intercourse, that the girl was 
below 14 or else that the accused committed the act against her will or wiihout her consent.’** 
The question whether the sexual intercourse was against the girl’s will and consent should 
be left to the Jury.’*® It is only when consent is the defence pleaded that the question 
would arise as to whether the girl was of age to give consent, and where there is such a plea 
the Judge should bring to the notice of the Jury the question of the girl’s age.’ * ’ In a case 
of rape where the question of consent arose and scratches and bruises appeared on the woman, 
the High Court observed, — “It should have been pointed out that the scratches and bruises on 
the woman’s legs and arms which may have impressed the Jury were not inconsistent with 
voluntary intercourse under unfavourable conditions. ’ * “ On the trial of a sexual offence the 
woman’s evidence need not necessarily in law be corroborated’*® ; but in practice it is usually 
required.’* ’ Where consent is a defence to the charge of rape the Jury must be warned 
of the absence of corroboration.’ In such cases the evidence of complaint made by the 
prosecutri.x is not properly called corroboration ; the true rule for direction in them is laid 
down in Lilly man ^ case ( noted t/t/ra ).’** On a charge of indecent assault where the 
prosecutor's evidence is very weakly corroborated, the desirability of effective corroboration 
must be put to the Jury.’®' Upon a trial for an indictment of rape, or other kindred offences 
against women or girls, the fact that a complaint was made by the prosecutrix shortly after 
the alleged occurrence and the particulars of such complaint may, so far as they relate to 
the charge against the prisoner, be gix'en on the part of the prosecution, not being evidence 
of the facts complained of but as evidence of consistency of the conduct of the prosecutrix 
with the story told by her in the witness-box and negativing consent on her part, ’ * * The correct 
direction on a charge of indecent assault is that it is not safe to convict on the uncorroborated 
evidence of the prosecutrix but that the Jury may, if satisfied of her veracity, after paying 
attention to the warning, nevertheless convict.’** On a charge of indecent assault, when 
consent is a good defence, it is a grave misdirection to cause the Jury to believe that because 
the defence has not set up consent, they may convict, though, in fact, they think there was 
consent.**® Five Judges enunciated the following principle : — "The Court is of opinion that 
if the facts o'f a case proved in evidence are such that the Jury might reasonably infer consent. 
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there might to be a direction to the Jury by the Judge on that question. It is easy to point out 
where the onus of proof lies and what is the evidence on that point in any particular case. 
But if the facts proved in evidence are not such that the Jury might reasonably infer consent, 
and particularly if the case has been conducted by Counsel in such a way as to make the 
question of consent immaterialor entirely secondary to the main defence, there is no necessity 
for such a direction. It is impossible to lay down a rule applicable to all cases, but this 
indication of the principles on which the Judge should act will, we think, be sufficient as a 
general rule."®"^ 

The Judge should warn the Jury that in cases arising out of sexual matters, when 
the charges are made against a man by a woman it is dangerous to convict upon her 
evidence alone and that they ought to require corroboration of her story before they 

bring in a verdict of guilty. The kind of corroboration required by the rule must be 

independent evidence, that is to say the evidence of some witness other than the girt 
herself. He should make the Jury understand that only in exceptional cases they would 
be justified in accepting her uncorroborated testimony.""*®^ In a case of rape, the Judge 
must, as a matter of practice, warn the Jury not to accept the evidence of the girl 

alleged to have been raped unless they find that it is corroborated in some material particulars 
implicating the accused. But he ought to tell them that if, inspite of the warning, they 
come to the conclusion that they believe the girl and think the accused guilty, then they 
have the right to convict him on her uncorroborated evidence. Evidence affecting the 
-character of the prosecutrix should certainly be mentioned : and before a Jury are 
justified in accepting her testimony the Jury must be satisfied that she is a witness of 
truth, and if they find that she is a person of bad or loose character, obviously 

they would be reluctant to accept her evidence. Where the Judge has failed to direct 
the Jury on these material points the conviction must be set aside.* ““ Where in a 
■case of double rape in broad daylight it appeared that the complainant’s husband and 
brother-in-law were only seventy yards away when this took place and she shouted to them for 
help. Hold, that this vvas an important fact from the defence point of view which 
should have been brought to the notice of the Jury and that the omission of the 
Judge to do so constituted misdirection and warranted interference with the verdict.* “ ‘ 

There is a distinction between vulval penetration and vaginal penetration. It is not 
necessary that the hymen should be ruptured in eveiy case. In order to constitute rape 
the statute merely requires medical evidence of penetration and this may occur while the 
nymen remains intact.*®"’ 
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Ss. S76 and 497 I. P. C. 

Rape and adultery. — 

Where an accused was committed lo the Sessions to stand his trial under S. 

376 1. P. C. the Judge added a charge under S. 497 I. P. C., and the accused was 

acquitted of rape and convicted of adultery in accordance with the verdict of the Jury. 

Held, that the Judge had acted without jurisdiction and the fact that the husband 

appeared as a witness in the prosecution of the offence of rape cannot be regarded as 
amounting to the institution of a charge of adultery.^ 


Ss. 375 and 611 I. P. C. 

Attempt at rape.— 

In Reg V. Lloyd Patterson, J. in summing up said; “In order to find the 
prisoner guilty of an assault with intent to commit rape, you must be satisfied that the 
prisoner, when he laid hold of the prosecutrix, not only desired to gratify his passions 
upon her person, but that he intended to do it at all events, and notwithstanding 
any resistance on her part”. This was quoted in Emp v. Sankar'^^ and it was 
said, — “We believe that in this country indecent assaults are often magnified* into attempts 
at raps, and even more often into raps itself ; and we think that a conviction of 
an attempt at rape ought not to be arrived at, unless the Court be satisfied that the 
conduct of the accused indicated a determination to gratify his passions at all events and 
In spite of all resistance.” 


S. 377 I. P. C. 

Unnatural offences.— 

This crime is complete if the Jury is satisfied that penetration took place.*"* In 
R v, Jellyman,^^^ the prisoner was tried for having committed an unnatural offence with 
his own wife. Patterson, J. who tried the case said : “There was a case of this kind 
which 1 had the misfortune to try and it there appeared that the wife consented. If 
that had been so here the prisoner must have been acquitted ; for although consent or 
nonconsent is not material to the offence yet, as the wife, if she consented, would be 
an accomplice, she would require confirmation, and so it would be with a party consenting 
to an offence of this kind, whether man or woman”. 


206. Chemon Giro (1902) 29 C. 415 : 6 C. W. N. 
677. See also KiHu (1832) 5 A. 233 : 3 A. 
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Theft.— 

The Judge is bound to explain the offence of theft to the Jury, and to draw their 
attention to the fact that the removal of the property must be done dishonestly within the 
meaning of the term in the Penal Code.® In larceny under the English law the prosecution 
must prove intent.®*® Where a Sessions Judge, without explaining to the Jury what was 
meant by theft, asked them to decide whether the accused were found in the place of theft 
and whether they were there with an honest or dishonest intention ; held, that the verdict 
must be set aside as the Jury were not asked to find on the question of dishonest 
removal,®*® But where there was no question raised by the accused as to the legal 
possession of the article stolen, or the absence of any dishonest intention on his part, 
and the trial Judge in his charge to the Jury omitted to explain the nature and elements 
of the offence beyond stating that the offence was completed as soon as the article intended 
to be stolen is removed by the thief with that object ; it was had that there was no 
misdirection.® * ■* It is not a correct proposition of law to lay down that a person who 
attempts to enforce a claim to property which he cannot substantiate, thereby creates the 
position that possession is with another ; and if the language of a charge is open to that 
construction it is bad for misdirection.®*® Where in explaining S. 1 14 ill (a) of the Evidence 
Act, the Judge charged the Jury that "when it is proved or it, may he reasonahly presumed 
that the property in question is stolen property, the burden of proof is shifted and the 
possessor is bound to show that he came by it honestly ; and if he fails to do so the 
presumption is that he is a th'ef or receiver according to circumstances ; and if the Jury 
find that the accused have failed to account for their possession, then they may presume 
that they have come d'sho.iestly by the stolen property": Hdd, that before the presumption 
under the Section may arise it must be proved that the property found in the possession of 
the accused was stolen, and that the Judge had misdirected the Jury in stating that it also arose 
when it might be reasonably presumed that the property was stolen.®*® A presumption under 
S. 1 14 may be made, but it is a matter for the Jury if they will make it or not.®* * The question 
of recent possession of a stolen article depends not only on lapse of time but upon the nature 
of the property and the concomitant circumstances of each particular case. The accused 
person was found to be in possession of the goods after a lapse of 14 months from the date 
of the dacoity. The Judge in his charge to the Jury left the question to the Jury to 
decide whether possession • was recent so as to raise a presumption that they were stolen 
property. Held, that there was a misdirection to the Jury and the Judge should have 
held that there was no evidence of recent possession.® * ® In a charge under S. 379 and S. 41 1 
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A. I. R. 1926 M. 1 121 : V7 I. C. 951. 

;:I2. Sturg,rss(i913) 9 Cr. A. R. 12 . 

213 . In re K.mma (!?09) 11 Cr. L. J, 164 : 4 1. C. 
1071 (M.). 

Rangare Ramudu (1922) A. 1. R. 1923 M. 
329. 


215. Saheb All (19321 34 Cr. L J. 668 : A. I. R. 
1933 C 242: 143 1. C. 899. 

216. Satva Charan (1924) 52. C. 223 : 26 Cr. L. <1. 
1 155 : A, I. R, 1925 C 666 : 88 I. C. 515. 

2 1 7. Arumuga < 1 933) 19 33 M. W. N. 320. 

218. Inre Murhu V.era<1928) 1929 M. W, N. 517 : 
3oa. L.J. 542: 115 1. C. 831. 


14 . 



Gh. t ] 


OFFENCES 


415 

1. P. C., alternatively, the Judge should tell the Jury that it is open to them to find the accused 
guilty of theft or only of receiving stolen' property, having regard to the presumption contained 
in S. 1 14 of the Evidence Act.® * * 

It is not the law that if the prosecution succeeds in proving possession of recently stolen 
goods it is the duty of the accused to prove his innocence and that the presumption raised 
of his guilt cannot be rebutted by mere denial ; such a statement of the law laid down by a 
Judge in his charge to the Jury amounts to a misdirection and vitiates the charge.® 

In a case of theft the Judge in his charge to the Jury said ; — "The law is that when 
a person is found in possession of stolen property very soon after the theft he may be 
presumed to be the thief ‘if there is no evidence to the contrary' " instead of saying 'unless he 
can account for his possession' ; but there were passages in the charge which showed that 
the Judge did not mean and the Jury did not understand him to mean that they should pay 
no attention to the explanation which the accused might put forward, in the absence of 
evidence to support it. Held, that the passage did not amount to a misdirection.®® ’ 


S. 380 I. P. C. 

Theft in a building. — 

The accused, who was charged by his master with having committed theft of a box, 
stated that he had removed the box, and left it concealed in the cowshed to give a lesson 
to his master. The Sess ons Judge in his charge to the Jury said : "If the Jury find that 
the accused removed the box to put the owner to trouble, that is causing wrongful loss to the 
owner, and the act is theft and the Jury returned a verdict of guilty, finding "that the 
taking was with the intention of putting the owner to trouble". Held, that the above charge 
and verdict were based on an erroneous view of the law. It cannot be said that removing 
a thing to put the owner to trouble is necessarily and in every case causing "wrongful loss", 
as for instance where the owner is kept out of possession temporarily, only with the object 
of causing him trouble in the sense of mere mental anxiety, and with the ultimate intention 
of restoring the thing to him without exacting or expecting any recompense, it is difficult to say 
that the detention amounts to causing wrongful loss in any sense.®®® 


S. 392 I. P. C. 

Robbery. — 

It is not to be assumed that every juryman knows the distinction between theft and 
robbery, and the omission by the Judge to explain to the Jury the essential elements of the 
offence of robbery is not cured by the fact that evidence was given in the case which, if 
believed by the Jury, would warrant the conviction of the accused on a charge of dacoity.®®“ 
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Where the evidence was that shortly after the murder the murdered girl’s jewellery was 
discovered in the possession of the accused, and the Judge told the Jury that if it had been 
removed from her after her death, the offence would come under S. 404 I. P. C. : Held, 
that that was not a proper direction, as the question for consideration was whether the murder 
had been committed for the purpose of stealing, and if so the offence would come urtder 
S. 392 I. P. A charge to the Jury is defective if the Judge leaves it open in the mind 

of the Jury that they were entitled to convict the accused persons of robbery, if merely in the 
course of committing theft some violence or wrongful restraint was caused to others, without 
emphasizing the point that such violence should have been caused not merely in the course 
of but also for the purpose of and with a view to the theft.®*® 


S. 395 I. P. C. 


Dacoity.— 

It is not sufficient for the Judge merely to read to the Jury the definition of dacoity, and 
to leave it to them to find out whether the evidence produced for the prosecution made out 
a case under S- 395 1- P. C., against the accused. It is the duty of the Judge to call the atten- 
tion of the Jury to the different elements constituting the offence, and to deal with the 
evidence by which it is proposed to make the accused liable under the Section. His failure 
to do so amounts to misdirection.®*® In a case of dacoity, if the Judge does not explain the 
essential ingredients of robbery it is not a technical but a real defect.®*’ Where the accused 
were charged with a number of offences which are of a complex character, viz, Ss. 395, 
380/149, 147 and 143 I. P. C., it was very necessary that the Judge should have explained' 
to the Jury what the elements are which go to constitute each of those offences, and should 
have clearly placed before them the distinction between them. Where the Judge failed to- 
do so, it amounted to a misdirection vitiating the verdict within the meaning of S. 423 (d) 
Cr. P. C.**® Where in a charge to the Jury, the Sessions Judge merely stated as follows : 
'‘The nature of the charge is no doubt familiar to you all. It must be proved that there 
was robbery committed by five people or more and that each of the accused took part in 
that robbery.” And he omitted to explain to the Jury what was necessary to constitute the 
offence of robbery and what distinguished robbery from theft.” It was held that there was 
a misdirection and the trial was vitiated, and that failure to comply with the requirements of 
S. 297 Cr. P. C., cannot be considered to be a mere irregularity curable by S. 537 Cr. P. C.®*® 
But where in case under S. 395 I. P. C., though the Judge did not give a full explanation of 
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the provisions of law under which the charge had been framed, yet he had put before the 
Jury every fact necessary to establish the offence charged, and though the Judge did not 
definitely explain that the Jury must give a distinct verdict as to each of the three accused, he 
had nevertheless dealt with the case of each accused separately ; held, that there was no 
misdirection.^ ^ One P along with others were being tried on a charge of dacoity for forcibly 
abducting two bullocks. P claimed the bullocks to belong to him. The Judge in his charge 
to the July told them that they must find the prisoners guilty of dacoity, because the evidence 
showed that five persons together conjointly committed robbery with the intention of causing 
wrongful gain to P. It is quite possible that some of the prisoners may have fairly believed 
that the two bullocks carried off really belonged to P. Therefore, in not putting this point 
of the knowledge and intention on the part of the prisoners forcibly to the Jury for their 
consideration, and in telling them that if they believed the evidence they must convict the 
prisoners of dacoity, the Judge misdirected the Jury. In a case of dacoity, the Judge should 
direct the Jury to convict only if they find all the prisoners had the intention of causing 
wrongful loss to the prosecutor.- *^^ Again, it is essential that the Jury should be directed that 
theft becomes robbery only when it is shown that in the course of committing theft and for 
the purpose of committing the^t violence is used. The omission to mention this essential 
point amounts to misdirection which vitiates the trial. The attention of the Jury should be 
called to the number of persons who are said to have taken part so that the element as to 
number may be present in their minds.**^^^ Where the Judge has adequately explained in 
his charge what is necessary to constitute the offence of dacoity he has done all that can. 
reasonably be expected of him ; so when the Jury brings in a verdict of guilty on a charge 
under S. 395 1. P. C., in respect of less than five persons it cannot be said that there is a duty 
upon the Court to satisfy itself that in coming to such a verdict there has been present in 
the minds of the Jury the necessity of at least five persons concerned in the offence.*'* The 
Madras High Court has taken a different view. What it says is this : — ''Where the Jury have 
before them a charge of dacoity, viz, in cases where the charge is against named persons, 
the Jury often return a verdict acquitting some of them and convicting others and the number 
of those convicted falls below five. In such cases it should be pointed out to the Jury what 
the effect of that verdict is. Thus, the number of the convicted persons being less than five, 
unless the Jury are of opinion that in addition to the acquitted persons, there were other persons 
concerned, not before the Court, the verdict of conviction of less than five persons of the 
offence cannot stand. Therefore the Jury must be told that they must have due regard to 
the fact that they have acquitted a certain number of persons reducing the number to below 
five and that they must be satisfied before convicting any number short of five that they were 
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acting conjointly with persons not charged in the case.’’**® Where a Judge told the Jury 
that dacoity is robbery committed by more than five persons, instead of saying that it was 
robbery committed by five persons or more, held, that it was a misdirection, but it was 
a misdrection in favour of the accused and so their conviction was not liable to be quashed on 
that ground.^®® Directions should be given as regards the opportunity of recognition and 
failure to recognise, if such be the case.®* ^ The nature of the property as bearing on the 
question of identification should be clearly put to the Jury.®®* 


The accused were charged under S. 395 1. P. C. But in charging the Jury the Judge 
made reference to Ss. 448 and 323 1. P. C. and the Jury convicted the accused under Ss. 448 
and 323 I. P. C., and not under S. 395 I. P. C* Held, that what the Judge referred to was 
not the prosecution case ; that there was no charge under Ss. 448 ^ 323 1. P. C., and the 
accused had no notice of any such case, and that hence S. 237 Cr. P. C., had no application 
to these facts and there was clearly a misdirection vitiating the trial.®** 


S.396 I. P. C. 

Dacoity with murder,— 

The accused were charged under S. 396 I. P. C. The Judge told the Jury that if they 
found that the persons taking part were not shown to be five in number, they could then split up 
the charge under S. 39S and treat it as a charge under S. 302 together with a charge under 
S. 392 I. P. C., that is to say, treat it as a substantive charge of murder plus a substantive charge 
of robbery. The Jury convicted on these charges. Held, that the charge under S. 302 is not 
a minor charge to the charge under S. 396, and the Judge’s direction was wrong.® 


S. 397 I. P. C. 

Dacoity with grievous hurt or attempt to cause death or grievous hurt. — 

The Judge should explain to the Jury how the offence fell under S. 397 I. P. C. : 
whether because grievous hurt was caused or because a deadly weapon was used, or both.®®* 
Even where the charge to the Jury cannot be said to be defective on the score of misdirection 
or non-direction, it is necessary, where several accused are charged under S. 397 1. P. C., for 


235. In re Raman (1930) 54 M. 588: 32 Cr. L. J. 
1212: A. I. R. 1931 M. 427 : 134 1. C. 801. 
Bee also Ourwwami (1930) 1930 M. W. N. 
U42 : 32 Cr. L J. 973 » A. I, R. 1931 M,48l 
1331.C7: Mookkandi (19)3) 1 Weir 446 
In re Abbas All Sahib (1927) 53 M. L J. 732 ; 
29 Cr. L. J. 5 : A. I. R. 1928 M. 144 : 106 I.C 
341 ; In re Perumal Thevan (1929^ 1929, M. 
W. N. 788 : 31 Cr. L,_J. 451 : 122 1. C. t50. 

236, Sinna Tevan (19)9) 9 Cr. L. J. 311 : 1 I. C. 
546 (M). 


237. Shaikh Abdul ( 1 924) 26 Cr. L. J, 606 : A. I. R. 
1925 C. 887 : 85 I. C. 830. 

238. MadhubMal (1864) 1 W. R. 22 ; Ina Sheikh 
(1885) II C. 160. 

239. Meher Sheikh (1931) 59 C. 8 : 35 C. W. N. 
945 : 32 Cr. L. J. 892 : A. 1. R. 1931 C. 4(4 : 
132 I. C. 254. 

240. Madhusingh (1931) 36 C, W. N. 830 (S. B.) : 
34 Cr. L J. 524 : A. I, R. 1933 C.,W : 143 
I. C. 14, 

241. In re Laxumana (1898) 2 Wair 385. 




Ch.M 


OFFENCES 


417 


the Jury to be satisfied that the accused was using a deadly weapon and to appreciate that 
it is not enough for a charge under that Section to show that he was a member of a body of 
persons, some of whom had such weapons. Where it was not certain whether the Jury had 
really directed their minds to this aspect, a conviction under S. 397 I. P. C. cannot stand.^*^ ^ 
S. 397 I. P. C. applies only to the case of the offender who actually uses a deadly weapon, 
or causes grievous hurt, and not to the case of persons associated with such offender in the 
offence.^ 

S. 398 I. P. C. 

Attempt to commit robbery or dacoity armed with deadly weapon. — 

On a charge under S. 398 1. P. C., the attention of the Jury should be drawn to the 
evidence relating to the weapon which the accused is said to have been armed with.^ '*"^ 

S. 401 1. P. C. 

Belong^ing to a wandering gang of thieves. — 

The prisoners belonged to the tribe of snake-charmers. It was sworn at the trial that 
several thefts had occurred in the same neighbourhood about the same time, and various 
articles produced, which had been recovered by the Police with the assistance of the prisoners, 
were identified as stolen. It was also sworn that the 1st and the 2nd prisoners had confessed, 
but the prisoners denied this, admitting, however, that they had pointed out the places of 
concealment of the property before the Court. The Sessions Judge directed the Jury as 
follows : 'There seems to be no doubt that the articles now before the Court consist of 
stolen property. The points for you to decide are whether the prisoners stole them, and 
whether numbers of thefts which occurred about the same time in the same neighbourhood 
show that the prisoners form part of a gang associated for the purpose of habitually committing 
thefts."' The High Court said : "In this case we are of opinion that the summing up is 
defective, in not having put clearly to the Jury — 1. The necessity of proving association and 2. 
The need of proving that the association was for the purpose of habitual thefts, and that habit 
is to be proved by an aggregate of acts"/^** ^’ 

S, 406 I. P. C. 

Criminal breach of trust. — 

Where a Judge in his summing up to the Jury said that the accused was guilty of the 
offence of criminal breach of trust upon the basis that he became an executor dc son tort ; 
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held, that this was a misdirection and the conviction was bad in law.®*® In a case of criminal 
breach of trust of specific items, the charge should show that the Judge required the Jury to 
find separately as to each specific misappropriation charged, and the verdict delivered should 
be specific as to each,® * 

In a case under S. 409 I. P. C., the intention of causing wrongful loss or wrongful gairv 
should be emphasized and those terms should be explained.®*® 


Ss. 411 and 412 I. P. C. 

Receiving stolen property. — 

Under S. 411 I. P. C., the possession of stolen goods by the accused must be possession 
‘soon after the theft’, or the stolen goods must have been ‘recently’ stolen. Where the 
prisoner is charged with receiving stolen property, when the prosecution has proved the 
possession by the prisoner and that the goods had been recently stolen, the Jury may be told that 
they may, not that they must, in the absence of any reasonable explanation, find the prisoner 
guilty. But if an explanation is given which may be true it is for the Jury to say on the 
whole evidence whether the accused is guilty or not, that is to say, if the Jury think that the 
explanation may reasonably be true, though they are not convinced that it is true, the prisoner 
is entitled to an acquittal, because the Crown has not discharged the onus of proof imposed 
upon it of satisfying the Jury beyond reasonable doubt of the prisoner’s guilt. The onus 
never charges ; it always rests on the prosecution.®*® 

The Judge charged the Jury as follows : "The law allows you to assume that if 
stolen property is found in a man’s possession, he knows it to be stolen property unless he 
proves the contrary.’’ Held, that it is a serious misdirection. Lort-Williams, J. observed as 
follows : — ‘‘This Court has pointed out again and again that in cases of receiving, the onus of 
proof never passes to the accused. The Crown must prove guilty knowledge. Under S. 114 
illustration (a) of the Evidence Act, the Court may presume that a man who is in possession of 
stolen goods soon after the theft is either the thief or has received the goods, knowing them to be 
stolen, unless he can account for his possession- If he gives an account of his possession 
which may reasonably be true, though the Jury are not convinced that it is true, and there is 
no other evidence of his guilty knowledge, the prisoner is entitled to an acquittal. There is 
no obligation to prove that the property is his. All that he is required to do is to give an 
account, and if that account may reasonably be true, though nevertheless the Jury may not 
be convinced that it is true, he must be acquitted, because the Crown have failed to satisfy 
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the onus which always remains upon them to prove his guilty knowledge. In the hope that 
this principle of law may some day be appreciated by the learned Judges in the subordinate 
Courts, 1 again refer to the judgment of Lord Reading, Lord Chief Justice, in the case of 
R. V. Isaac Schama and Jacob Abramovilch (1914) 11 Cr. A. R. 45, which has been referred 
to on several occasions in the judgments of this Court." It was held further that, upon the 
facts disclosed in this case the only offence, of which the accused could have been convicted 
under proper direction, was one of receiving under S. 411, and that by making use of the 
presumption under S. 1 14 (a) of the Evidence. No order of retrial, however, was made in 
this case, and the accused was acquitted in view of the fact that he gave an explanation which 
might reasonably be true that the plate (a common thala) was his and that it was a common 
article used in every Hindu household.*®* 

Guilty knowledge is not necessarily a thing on which direct evidence can be afforded. 
It is a matter of conscience and connected with the secret motives of a man's conduct. It 
must be inferred from facts ; for instance, if property sufficiently identified to be the property 
of one person is found to be in the possession of another person without leave or license 
or any legal permission of the owner, it is for the party in whose possession the property 
is found to account for the possession, and unless he can do so the Jury might fairly infer in 
such circumstances that it was with a guilty knowledge that the prisoner took that which he 
knew not to be his own.*®' A direction to the Jury that if they were satisfied that the article 
was stolen then there was a presumption that the man from whom it was recovered was 
guilty, is erroneous.*®* But it is not a misdirection to tell the Jury that if a person found in 
possession of recently stolen property cannot give a satisfactory explanation of his possession 
they are bound to convict.*®* Also, there is a presumption that the accused on a charge 
of receiving stolen property will, if innocent, explain his possession at the earliest moment at 
his trial.*®' Where a prima facie case is made out and the defendant, by his defence, offers 
an explanation, the Jury should be directed that the burden of proof that the offence charged 
has been committed is still on the prosecution, and if upon a review of evidence on both 
sides they are in doubt they ought to acquit. It is a misdirection to tell the Jury that because 
the evidence for the prosecution established a prima facie case, the burden of proof is shifted 
to the defendants.*®® 

It had been, however, held in an early decision of this Court that it is no misdirection for 
a Judge to tell the Jury that, if the prisoner could not prove the truth of his story how he be- 
came possessed of certain articles ( however small in value and common in use they may have 
been ), it was their duty to convict him, for the presumption in such a case was legally valid 
that he knew that the property had been unlawfully acquired &c. It was observed in that 
case that the Judge drew the attention of the Jury especially to the defence, that the Jury 
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thought proper to reject this defence and to believe the case for the prosecution, and that under 
this belief the presumption pointed out by the Sessions Judge became a fair legal presumption. 
It was also observed that the articles, it may be true, were of small value and in common use, 
but these are matters for the Jury.®®* Where the Sessions Judge in his charge to the Jury 
merely directed them to find whether the property was stolen and whether it was retained by 
the accused : Held, that the charge was defective and amounted to a misdirection. The 
Sessions Judge should have directed the Jury to find : { 1 ) whether the property was stolen, 
(2) whether it was dishonestly retained, and (3) whether the accused knew or had reason to 
believe the same to be stolen property. Unless these questions were found by the Jury in the 
affirmative the accused could not legally be convicted of an offence under S. 41 1 I. P. C.®®^ 
In cases under S. 41 1 I. P. C-, the Judge should pointedly draw the attention of the Jury to 
the nature of the property as bearing on the question of identification. In the case of a 
thali, an article of common use, the High Court observed thus ; — 'We think there has been 
a misdirection in the case of the appellant. He has been convicted of dishonestly retaining 
in his possession stolen property, the only evidence against him being that a thali said to have 
been stolen from the prosecutor was found under his arm, he being the brother-in-law of the 
female prisoner. Now, this thali was not produced at the trial and recognition of things not 
before the eyes of deposing witnesses is not evidence against a prisoner accused of having 
been in possession of those things. Moreover, there was no attempt to prove that the prisoner 
J had a guilty knowledge that the thali had been stolen. He was admittedly unconnected 
with the theft, and lived a considerable distance off ; and supposing for argument's sake that 
the thali ( an article common in all houses ) brought to his house by his sister-in-law was 
the identical one stolen from the Pasee there would be no presumption that J knew it to be 
so or had any reason to suppose that it was so. We consider that these points in favour of 
the prisoner ought to have been brought prominently to the notice of the Jury and that the 
neglect of the Judge to do so was a substantial misdirection prejudicing the accused’s case.®®* 
In a charge under S. 379 and S. 41 1 I. P. C., alternatively, the Judge should tell the Jury that 
it is open to them to find the accused guilty of theft or only of receiving stolen property, having 
regard to the presumption contained in S. 1 14 of the Evidence Act.®®® 

Where the defence is that the property charged is not stolen, the question of identity 
must be put to the Jury. ® * * But in exceptional cases the facts may be such that the Judge 
may assume in his summing up that the property was stolen.®*^ The Jury should be told 
that if the explanation may be true the prisoner cannot be convicted ;® *® so also, if the 
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explanation is reasonable.® ® ^ Recency of possession is a question for the Jury.^®^ The 
direction of the Judge must deal with the question of knowledge of the prisoner.® Joint 
possession is a question of fact which has to be proved and should not be presumed.®^® In a 
proper case the Jury should be told that the property found in a room let to a tenant may 
nevertheless be in the possession of the lessor.®®^ Recklessness or carelessness is not suffi- 
cient to constitute guilty knowledge that property has been stolen.®®® If stolen goods are sold 
at an undervalue, that is not conclusive of guilty knowledge and must be left with other facts 
to the Jury.®®® 

It is incumbent on the Sessions Judge to explain to the Jury that, in order to convict 
the accused under S. 412 I. P. C., it is necessary to find that they retained or had possession 
of the goods with guilty knowledge.® must also point out that it must be found that 

the accused knew or had reason to believe that the property found in his possession was 
transferred by the commission of dacoity.® As to the nature of the evidence on which the 
Jury may convict under S. 41 1 I. P. C., see Q. v. Jogeshur.'^'^'^ In considering whether the 
possession of stolen goods raises a presumption of dishonest receipt of stolen property, the 
attention of the Jury should be drawn to the necessity of satisfying themselves that the 
possession is clearly traced to the accused ; the fact of stolen property being found concealed in 
a man’s house would be sufficient to raise a presumption that he knew the property to be stolen 
property, but it would not be sufficient to show that it had been acquired by dacoity.®’^ 

The prisoners were convicted under S. 395 and also under the directions of the 
Judge under Ss. 411 and 412 I. P, C., The High Court observed : — “The Judge left the case 
to the Jury in a way which was very likely to have produced a failure of justice. 
He properly directed the attention of the Jury to the points in which they ought to 
be satisfied before they could find the charge proved as against the prisoner. But he 
treats the evidence as a series of unconnected facts, without pointing out to the Jury 
the mutual relation, the sequence and coherence of the several facts which constitute 
the parts of that which makes up the proof. The Judge truly says that upon a charge of 
dacoily the first thing to be established by evidence is the commission of the offence, 
and the next, that the persons charged took part in the commission of that offence. The 
offence did not consist solely of breaking into a house by a body of men, but of breaking 
into the house and robbing and carrying off the property of the inmates. *** The finding 
of property, which must have been taken by the persons who committed the dacoity, 
in the possession of the accused, or in places where such property was concealed by 
them immediately after the commission of the crime, is evidence of the strongest descri- 
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ption that the persons in possession of such property, or who were found concealing 
it, either themselves got possession of it by stealing it at the time of the dacoity, or got 
it from persons who were amongst the dacoits. Now, if there is no evidence and no 
reason to suppose that the prisoners are dealers in stolen property, if, as is the case, 
they are shown to have been associated and in company with others, on whom other 
portions of the stolen property were found, immediately before the time when the dacoity 
was committed, the evidence leads to the inference, not that they were dealers who had 
dishonestly bought stolen property from dacoits, but they themselves must have been 
amongst the persons engaged in the dacoity, and had acquired the property by such 
dacoity**** Instead of directing the Jury that they might find the prisoners guilty of 
receiving stolen property acquired by dacoity, the Judge should have told the Jury that 
one crime, and one crime only, had been committed, and that if, from all the circumstances of 
the case, they believed that the crime which the prisoners had committed was dacoity, it 
was the duty of the Jury to convict them of dacoity. If, on the other hand, they thought 
that there was reasonable ground for doubting, in the case of any particular prisoner, 
whether he was actually present at the dacoity, they might find such prisoner guilty under 
S. 412 of receiving property acquired by dacoity, if they thought that the evidence fairly 
led to the inference that the prisoner must have been cognisant of the circumstances 
under which such property had been procured. But, if there was no evidence, or if 
the Jury entertained reasonable doubts whether the person so found in possession of stolen 
property took it under circumstances which enabled him to know, or may fairly have 
led 'him to infer that the property had been acquired by dacoity, if they thus believed 
that he took it under circumstances which would lead to no other inference than that 
the property had been dishonestly obtained, then they might convict under S. 411. It 
was a clear error to convict the prisoner both under S. 411 and S. 4 1 2, when there was 
no evidence of the commission of more than one offence''. The conviction under Ss. 411 
and 412 were set aside,^^* Lapse of time between the dacoity and the discovery of the 
property should be pointed out to theJury.^^® In a trial for dacoity and receiving stolen 
property, the Judge in his charge to the Jury directed them that the fact of a stolen 
shirt having been found in the possession of the accused two months after the dacoity 
was sufficient to justify them in convicting the accused of dacoity. Held, that this was a 
misdirection ; that whether the possession of the property was recent enough to warrant, 
a conviction for dacoity was a matter entirely for the Jury.^ 


S. 413 I. P. C. 

Habitually dealing l» stolen property. — 

As regards a charge under S, 413 I. P. C„ it should be borne in mind that the very 
•essence of the offence is the habitual, that is to say constant, receipt of or dealing in goods 
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which the prisoner knew or had reason to believe were stolen. In a case under this 
Section the High Court said : — "We do not think that a man can be said to be habitually 
receiving stolen goods who may receive the proceeds of a dozen different robberies from 
a dozen different thieves on one and the same day ; but in addition to the receipt from 
different persons there must be receipt on different occasions and on different dates.^ ^ ^ 


S. 414 I. P. C. 

Assisting in concealment or disposal of stolen property. — 

Where the Judge put it strongly to the Jury that the prisoner was proved by his 
own confession and by the evidence of the witnesses to have concealed the property, 
but made no mention of the fact that it was necessary for the Crown to prove, either 
directly or inferentially, that the prisoner knew the property to have been stolen ; Held, 
that this omission decidedly prejudiced the prisoner's case to the Jury and was a clear 
misdirection.*’* 


Ss. 417 and 420 I. P. C. 

Cheating. — 

In R. V. Cooper.^ Lord Coleridge, C. J. said, — "The question in all these cases is what 
was intended to be conveyed to the mind of the prosecutor by the acts, conduct or silence ' 
of the prisoner. If a particular idea is intended to be conveyed to his mind, and is conveyed 
and if it be false, the statute is satisfied". In R. v. Barnard, Bolland, B. in summing up said ; 
"If nothing had passed in words I should have laid down that the fact of the prisoner’s 
appearing in cap and gown (in that case the prisoner was indicted for having falsely pretended 
that he was an undergraduate of the University of Oxford and a Commoner of Magdalen 
College and by means of these false pretences obtained a pair of bootstraps from a bootmaker) 
would have been pregnant evidence from which a Jury should infer that he pretended he was 
a member of the University and, if so, would have been a sufficient false pretence to satisfy 
the statute. It is clearly so by analogy to the cases in which offering in payment the notes of a 
Bank which has failed, knowing them to be so, has been held to be a false pretence, without 
any words being used”. 

The pretence upon which the prosecution relies must be precisely put to the Jury.**’ 
How long a false pretence continues to operate is a matter for the Jury.*** 

For an offence of cheating the Jury should be told that there must be an intention to 
deceive and defraud at the time of taking the money, if the case be one of taking the money. 
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and that the mere taking of money one day and dishonestey running away the next day is not 
necessarily cheating ; the subsequent conduct of the prisoner would only be evidence to show 
the prisoner's dishonest intention.*** 


S. 447 I. P. C. 

Criminal trespass. — 

The Judge should explain to the Jury the difference between civil and criminal trespass. 
Criminal trespass depends on the intention of the offender and not upon the nature of the act ; 
and when a man’s intention is to save his family and property from imminent destruction, 
it cannot be said that because he, with that object in view, commits civil trespass on his neigh' 
hour's land and enters portion of his neighbour’s property (which he ordinarily would not 
be justified in doing), he is guilty of any criminal trespass.* * ^ 


S. 464 I. P. C. 

Forgery. — 

Sir James Fitzjames Stephen says* * * : — 

"An intent to defraud is presumed to exist if it appears that at the time when the false 
document was made there was in existence a specific person, ascertained or unascertained, 
capable of being defrauded thereby, and this presumption is not rebutted by proof that the 
offender took or intended to take measures to prevent such person from being defrauded in fact ; 
nor by the fact that he had, or thought he had, a right to the thing to be obtained by the false 
document. The presumption may be rebutted by proof that at the time when the false 
document was made there was no person who could be reasonably supposed by the offender 
to be capable of being defrauded thereby, but it is not necessarily rebutted by proof that there 
was no person who could in fact be defrauded thereby. It is uncertain whether, in the 
absence of any evidence as to the existence of any person who can be defrauded by a false 
document, an intent to defraud will or will not be presumed from the mere making of the 
document.” 

In his charge to the Jury, the Judge said : "if a person who put his thumb impression 
in the register as M was not really M, it is clear that he made a false statement within the 
meaning of S. 464 1. P. C., and that his intention was that fraud should be committed and also 
that the injury should be caused to M. He therefore committed forgery.” Held, there was 
misdirection, as he did not leave it to the Jury, as he should have done, to say whether on the 
evidence they found that the intention of the accused was dishonest or fraudulent.* * ® 
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In a case where the accused was charged under S. 471 for having used a forged docu- 
inent namely a Kabuliat, the forgery having consisted in inserting a certain name among the 
names of the attesting witnesses to the execution of the document and the Sessions Judge 
charged the Jury as follows : 'The question is whether that constitutes forgery • • ♦ if the 
purpose was to deceive the Court in believing that the person whose name was inserted 
as an attesting witness was really an attesting witness, then the act was a fraudulent 
one, and the insertion of that name was done fraudulently. The Jury may take it from 
me * ^ * that such insertion would be the making of a false document, and if the 

object was to support a claim or title or with intent that fraud may be committed, it was 
forgery. As already remarked, if the insertion of the name was done with the object 
of deceiving the Court as to who were the attesting witnesses, then the act was done 
fraudulently with intent to commit raud or that fraud may be committed". Harington, J. 
said, —"In my opinion, the Judge in this case has misdirected the Jury. He should have 
told them that the interpolation of the appellant's name as a witness, assuming that they 
were prepared to find that the appellant had interpolated the name, was not an alteration 
of the document in a material particular within the provisions of Section 464, Sub'section 
(2). And further, I think he should have directed them that there was no evidence on 
which they could find an intent other than an intent that it should be believed that the accused 
was able, if called as a witness, to prove the document, and that however dishonest that intent 
was, it did not come within Section 464 so as to make the document a false document within 
that Section". In this case there was a difference of opinion between Harington, J. and Teunon, 
J. and the matter being referred to Mookerjee, J. he agreed with the former/*^* ^ 

A charge to the Jury should set out the nature of the document.'^® ^ 

A conviction for forgery under the Penal Code cannot be had unless it is proved that 
the accused himself made a document or part of a document with the intention of causing it 
to be believed that such documentor part of a document was made by the authority of a 
person (here, Z) by whose authority he knew that it was not made. Moreover Z, when he 
by his own account signed a blank receipt and handed it to B, impliedly gave authority to some 
one to fill up the blank. Was that authority limited to the sum of Rs. 4. 14 as. (the case being 
that the receipt of Z had been got to a blank form under pretence that it should be filled up 
with Rs. 4. Has. and that afterwards it was filled up with Rs. 9. 8as.) or was it intentionally 
or from indifference made general ? If the latter, clearly no forgery at all was committed, 
although the cheating might remain. This question therefore should have been put to 
and determined by the Jury instead of being summarily disposed of by the authoritative 
statement of facts made by the Judge.^*^ A Judge charged the Jury to the effect that 
they would see in the dakhila that certain part had been tampered with. Held , — "We think 
that the Judge had every right to draw the attention of the Jury to anything which 
appeared to be a palpable alteration or blot on the face of the document. By doing so he 
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certainly did not prejudge the case, for he distinctly states that they were to look into and 
consider all the facts in the case and then say whether the prisoners were guilty of 
forgery or not.'** 


S. 471 1. P. C. 

Using a forged document. — 

Where there was an apparent want of motive in making certain alterations in the dates 
of the blank stamps which were appended to the plaint filed by the prisoner to make up the 
institution stamp, and consequently the question was whether there was any fraudulent or 
dishonest intention, the Judge ought to have directed the attention of the Jury to the above 
apparent want of motive, and have left it to them to decide whether, under the circumstances, 
a fraudulent or dishonest intention could be fairly inferred or presumed ; but instead of doing 
so, he directed them to consider whether the prisoner was interested in making the alterations, 
and, if so, to infer a dishonest motive. It was held that there must be a fraudulent and 
dishonest using of a document as genuine before a conviction can be had under S. 471 1. P. C,, 
and a new trial was ordered.* In a case under S- 466 read with S. 471 1. P. C., where the 
seal and the signature on the document were illegible, the Sessions Judge observed that the seal 
did not correspond with any official seal, and on it was a scrawl by way of signature, apparently 
an attempt to imitate the appearance of English writing but perfectly illegible. He, however, 
left the question to the Jury and the Jury found that the prisoner used the document purpor- 
ting to be a forged document made by a public servant in his official capacity. It was said 
that there was evidence to go to the Jury and their finding was warranted.*®* 

A man may be said to use a document fraudulently even if it is used to support 
a good title, and it matters not whether the Court acts upon it or not.* ** 

In a trial held by Jenkins, J. with the aid of a Jury in which the prisoner was 
tried on a charge under S. 471 read with S. 465 1. P. C., a reference being made under 
Clause 25 of the Letters Patent and Section 434 Cr. P. C., the Calcutta High Court by a 
Full Bench overruled the decision in the case o^Q.E.m. Harad hart (1892) 19 Cal. 380 
and held that deprivation of property, actual or intended, is not an essential element in the 
offence of fraudulently using as genuine a document which the accused knew or had 
reason to believe to be false.* *^ 

The accused were charged under S. 471 I. P. C., with having used a document in a suit 
brought against them by the vendor of their sister to recover possession of certain property 
acquired by her by right of inheritance from her father and that document purported to be a 
deed of gift from their father. It appeared that the accused were in possession of the property, 
but it was proved that the endprsement of registration which appeared in the document was 
a forgery. In his charge to the Jury the Sessions Judge ( 1 ) gave a brief history of the case as 
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proved in the evidence, in the course of which he alluded to the fact that the Munsiff in the 
Civil Suit had '"held the heba propounded to be a forgery and directed the criminal prosecution 
which ended in the trial"; (2) referring in detail to the evidence showing that the registration 
endorsement was a forgery said, "If my opinion is of any use to you I have no hesitation in 
stating that it seems to me to show as clearly as can be shown by such means that the docu- 
ment A was not really attested or registered by any official Kazi of Jahanabad, and that thus, 
so far as the certificates of such attestation and registration go, these are forgeries ; (3) went on 
ro say, — "It does not, of course, necessarily follow that the document itself is a forgery because 
fhese certificates on it are forged, but it does follow in the nature of things that the document 
too should be regarded with suspicion, and that the clearest evidence of its genuineness and 
authenticity should be required before it is accepted as genuine ; primarily it would be for 
those who assert the genuineness of the document to prove this by evidence of those attesting 
witnesses who are alive still, as it is in evidence that some are"; (4) after discussing the evidence 
of three witnesses for the prosecution examined to prove that certain signatures purporting to 
be those of three of the attesting witnesses to the document are not really their signatures, 
concluded his observations upon the testimony of those witnesses with the remark that "little 
or nothing against the document can be gathered from such evidence" ; and (5) concluded 
as follows : "On the evidence you must decide whether or not you believe the document A 
to be a forgery ; if you find it to be a forged document, you must ask yourselves whether or 
not the accused must have known it to be a forged document. If you find they knew this, you 
should convict them, as they acknowledge the use of it". He/dy — as regards (5) that the 
directions were not sufficient, because the prosecution, in connection with this point, must 
prove also that the use of the document was made by the accused 'fraudulently' or 
dishonestly' in the sense in which these two terms are used in the Penal Code ; that in order 
to prove this fact the prosecution must show that the accused had no reasonable ground for 
asserting their title to the land in dispute, that the factum of possession and the date of the 
death of the father of the accused persons are material points for consideration with reference 
10 this question ; that if the sister of the accused, after the death of the father, had not been in 
possession of her share of the land in dispute for more than 12 years, the accused would have 
good ground for asserting their title to it, that the Judge had wholly omitted to deal with this 
part of the case and the omission materially prejudiced the accused ; as regards, (2), (3) and (4) 
that the onus was wrongly placed on the accused, because it was for the prosecution to establish 
the forgery and it was the duty of the prosecuting Counsel to call such of the attesting witnesses 
as were alive, as witnesses ; and as regards (I ) that the finding of the Munsiff in the Civil Suit 
could not be used as evidence and the Judge should have, but had not, referred to the, 
evidence bearing upon the question of the accused's knowledge or belief.^^^ When a person, 
in the course of an action brought against him to gain possession of a property, uses a forged 
document for the purpose of supporting his title though there may be no necessity for the use 
of it, such user is clearly fraudulent. A general intention to defraud without the intention 
of causing wrongful gain to one person or wrongful loss to another would, if proved, be 
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sufficient to support a conviction ; And such an intention is a necessary inference which the 
Jury should be directed to draw, if they are satisfied that the accused has uttered a forged 
document as a true one, meaning it to be taken ais such and knowing it to be forged.®** 


S. 477A I. P. C. 

Falsification. — 

In a charge of falsification of accounts it is necessary to show not merely false entries in 
the books or accounts but that such false entries were made with intent to defraud, and the 
question of the intent with which such entries were made is for the Jury.®*" 


S. 489B I. P. C. 

Uttering false coins, etc.-— 

The Judge ought not to stop merely at recording the verdict about the accused 
having uttered particular notes at particular places but should ascertain from them their 
opinion as to whether the said notes had been uttered with the knowledge of their being 
forged. When the verdict recorded by the Judge does not contain this, the verdict is 
inconclusive and incomplete. The High Court cannot supply by conjecture or inference 
the omission on the part of the Sessions Judge to ascertain from the jurors themselves 
what they meant by their verdict by questioning them under S. 303 Cr. P. C. If the 
Jury gave their verdict as "guilty under S. 489 B," there would have been no ambiguity.®** 


S. 494 I. P. C. 

Bigamy.— 

In a case under S. 494 1. P. C, the Judge directed the Jury that as a matter of 
law the first husband is not the person aggrieved by the offence and that in his opinion 
the only person aggrieved is the person with whom the second ceremony was gone 
through. On that, facts were not tried, but the Jury, in pursuance of the direction of the 
Sessions Judge, returned a verdict of not guilty and the accused was acquitted. On an 
appeal being preferred by the Government it was said : "If he (the Judge) refers to the 
words of the Section they would show him that the grievance may not be confined to 
a single individual. In the case of Q. E. v. Bai Rukshmoni (1886) lOB. 340, it was admitted 
by all at the Bar that a husband would be a person aggrieved under S. 494 ; and in 
the matter of Vijala Beioa (1878) 1 C. L. R. 523 the Judges were of the same opinion".®** 

On a trial for bigamy the onus of proving that the prisoner knew that his other spouse 
was alive at a given time is on the prosecution.'**® 


296. Dhunum Ktzee (1882)9 C. 53 : 1 1 C.L.R. 169. 

297. Drewett ( 1 904) 69 J. P. 37. 

298. Satdeo (1935) 37 Cr. L. J. 182 ; A. I. K. 1936 
O. 164 : 159 1. C. 919. 


299 SornaKahmi (1899)26 0.336. 

300. Lund (1921) 16 Cr. A. R. 3! ; P«ake (1922) 17 
Cr. A. R.22. *■ 
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S. 488 1. 

Enticing,— 

In a case tried by Bittleston, J. the evidence was, and the Jury found as a fact, 
that the woman asked the prisoner to allow her to go with him, that all the solicitations 
proceeded from her and that the prisoner for sometime refused to yield to her request. He 
told the Jury that this did not, in his opinion, abso|ve the prisoner from the charge, that 
S. 498 of the Code was framed for the protection of the husband, and that, though 
the request and solicitation came wholly from the wife yet, as the prisoner had yielded to 
it, and gone away with her, there was a sufficient taking on his part within the meaning 

of the Section. Feeling some doubt whether the direction was right he reserved the question 

for the decision of the High Court. The High Court held that the direction was correct, 
and observed : ‘This Section and the preceding Section were evidently intended for the 
protection of husbands, who alone can institute prosecutions for offences under them. It 

is the taking or enticing of the wife from the husband or the person having the 

care of her on behalf of the husband for the illicit purpose that constitutes the offence. 
If, whilst the wife is living with her husband, a man knowingly goes away with her in 
such a way as to deprive the husband of his control over her with the intent stated in 
the Section, that, I think, is a taking from the husband within the meaning of the Section. 
The wife's complicity in the transaction is no more material on a charge under this Section 
than it is on a charge of adultery. " ^ ^ 
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S, 500 L P. C. 

In a case of defamation alleged to have been committed by the publication of a 
poem, Jenkins, J. charged the Jury as follows ** — “The Jury must look at the whole 
poem and must take it as a whole, and they should read the poem as reasonable men 
and should see whether it was reasonably capable of the construction put by the prosecution. 
It was not necessary that the whole world should read it as a libel, but the question was 
whether those who knew the parties, by putting a reasonable construction on the poem, 
would consider it to refer to the complainant. The opinion of experts are not binding 
on the Jury, for it is with the Jury and not with those witnesses that the determination 
of the case rested. The weight due to the testimony of those witnesses was a matter to 
be determined by the Jury and that weight would be proportionate to the soundness 
of the reasons in its support. The intention has to be inferred from the act itself; what 
the Jury must see was whether the natural result of the act was not to harm the reputation 
of the persons attacked. 

The question of ‘publication' is ordinarily one of mere fact to be decided by the 
Jury ; but this like all other legal and technical terms involves law as well as fact ; 
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and it is a question for the Court in doubtful cases whether the facts, when proved, would 
constitute a publication in point of law.”®* 


S. 511 I. P, C. 

Attempt — 

S. 51 1 !• P. C., is not meant to cover only the penultimate act towards the completion 
of an offence and not acts preceding, if those acts are done in the course of the attempt to 
commit the offence, are done with intent to commit it and done towards its commission. 
Whether any given act or series of acts amounts to an attempt of which the law will take 
notice or merely to preparation, is a question of fact in each case and should be left to the 
Jury.*®' 

In B. V. Cheeseman,^^'' Blackburn, J. said : — “There is no doubt a difference between 
preparation antecedent to an offence and the actual attempt. But if the actual transaction has 
commenced, which would have ended in the crime if not interrupted, there is clearly an 
attempt to commit the crime." According to the more recent English cases, an attempt to 
commit a crime is an act done with intent to commit that crime, and forming part of a series 
of acts which could constitute its actual commission, if not interrupted.*®® 

As to the distinction between S. 307 1. P. C., and S. 302 read with S. 51 1 I. P. C., see 
the case of Francis Cass-idy,’'^" noted under S. 307 I. P. C., ante. 


303. Stark on Slander, 6th Ed. P. 809. 

304. In re R. Mac Crea (1893) 15 A. 173 [dissenting 
from Riasat All (1881) 7 C. 352 8 C. L. R. 
572 and approved by the Judicial Gsmmittee 
in 15 A. 310). 
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Law. See also Robinson 11915) 2 K. B. 
342 i Punch (1927) 20 Cr. A. R. IR’ 

307. (1867) 4 B.H. C. R. 17. 



CHAPTER II. 
Of Procedure. 


S. lOS Cr. P. C. 

The Sessions Judge in his charge commented on the evidence regarding the searches 
and asked the Jury to regard the evidence with the greatest possible suspicion, being of opinion 
that the precautions which the law requires were not duly observed. The points which he 
took were that the persons called upon to witness the searches were selected by the Head- 
constable and the Inspector, and were not shown to be respectable inhabitants of the locality ; 
that though the Inspector was present when the Head-constable searched the premises, he did 
not come to give evidence ; and that the Head-constable, in direct breach of the Police 
Regulations, was in plain clothes. Held, that the Jury were seriously misdirected by these 
remarks. S. 103 Cr. P. C, does not justify the view that the persons called upon to witness a 
search are to be selected by any person other than the Police-officer conducting the search ; 
that if the Sessions Judge considered the evidence of the Inspector necessary, he ought not to 
animadvert on his absence in charging the Jury but he should intimate his opinion to the 
Public Prosecutor and give him the opportunity of calling that official, and that it is wrong for 
a Judge in charging the Jury to say that a Head-constable committed a breach of the Police 
Regulations in conducting a search with a loose shirt on, without examining him on the matter, 
and taking evidence as to whether or not his body was examined before he began the search.^ 
When the prisoners were in police custody at the time of the search, the Judge ought to have 
brought to the notice of the Jury that fact and it would then have rested with the Jury to 
draw any inference of fact they chose regarding the bonafides oi the Where there 

are circumstances calculated to lessen the force of adverse presumption from the possession of 
stolen articles discovered in the house of the accused in the course of the search, the Judge 
should draw the attention of the Jury to those circumstances and ought to aid them in coming 
to a conclusion by carefully summing up the evidence surrounding the discovery.'^ 


Ss. 127 and 128 Cr. P. C. 

Where the defence in a complaint under Ss. 149, 304 and 324 1. P. C., in substance, was 
that the Sub-Inspector and the accused, the two constables, under his orders, were acting in 
pursuance of the provisions contained in Ss. 127 and 128 Cr. P. C., and the prosecution as 
instituted was one that required no sanction, the Jury should be told that if they could not 
accept the case for the prosecution, they would next have to consider the provisions of Ss. 127 
and 128 Cr. P. C. and determine whether the Sub-Inspector acted or meant to act under those 
Sections and whether the accused constables acted under his orders. If the Jury were unable 

1. Ra.nan (1897) 21 M. 83 : 2 Weir 503* 3. Bykunt (1868) 10 W. R. 17, 

2. TaiuPramamk(1898)25 C7U: 2C.W.N. 369. 
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to accept the case for the prosecution, and, on the contrary, accepted the defence as above set 
out, the prosecution could not be continued in the absence of the sanction of the Governor- 
General in Council and the accused were entitled to an acquittal. Only, if the Jury negatived 
both the case for the prosecution and the case for the defence, it was necessary for them to 
consider the further question then arising, namely, whether the accused acted in the exercise of 
the right of private defence and whether they had or had not exceeded that right. Where the 
above instructions were not given to the Jury, the verdict of the Jury, though concurred in by 
the Sessions Judge, was set aside. ^ 


S. 164 Cr. P. C. 

First information Report is not evidence in the case . It is tendered by the Crown 
for such use as the defence may be able to make of it and to test the consistency of the 
prosecution evidence. It is a misdirection when the Judge asks the Jury to accept the statement 
in the First Information in preference to the evidence in the case.® The earliest version as 
given by an informant or a prosecutor should always be placed before the Jury in order to 
enable them to judge of the truth or falsity of the prosecution case. ® T he First Information should 
always be placed before the Jury, the points in the case not mentioned therein being drawn to 
their attention.’ Where a Police Officer took the statement of a witness on a certain date but 
did not record it, and on a subsequent date he took the statement again and recorded it as the 
First Information and the Judge placed both the statements before the Jury and also omitted 
to tell them that the only use they could make of the latter statement was for the purpose of 
contradicting or corroborating the witness, or else that statement should be discarded altogether : 
Held, that it was a misdirection." The failure of a Judge to present in his summing up to the 
Jury the First Information in its true perspective, which affects the complicity of the different 
accused persons in the offence, constitutes a misdirection.® Omission to place before the Jury 
an important incident mentioned in the First Information which may be in favour of the 
accused is a misdirection.’® 

In an offence of rape, the charge to the Jury must refer to the earliest version of the 
occurrence as given by the informant or the prosecutrix who is the principal witness to the 
occurrence, and on whose testimony practically the whole case depends, in order to judge 


4. Abdul Rahim (1921) 25 C. W. N. 623 : 33 
C. L. J. 340 ; 22 Cr. L. J. 606 : 62 1. C. 
878. 
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of the truth or falsity onhe prosecution case. Omission to draw the attention of the Jury 
to the discrepancies between the First Information Report and the case as put forward before 
the Court, amounts to misdirection.*® Where the Judge told the Jury that a judicial finding 
that the First Information Report was false was not binding upon them and they were at liberty 
to form their own conclusion, there is no defect in the charge and no misdirection.*® 

Where the original complaint was not filed, it is a misdirection if the fact of the prosecu- 
tion not filling it is not mentioned. * * If the First Information Report is properly made evidence, 
it must be read out to the Jury as a whole, and if not the Judge should abstain from all 
reference to it. * ® A chowkidar came to the police station and made a report to the effect 
that four labourers who had left their master were wrongfully taken back by the master through 
his man and that a certain person was struck on the head and wounded on the occasion. 
The Writer Head Constable recorded this statement in the police diary and sent a constable 
to bring the wounded man. The latter was incapable of making a statement. The next day 
the wife of one of the labourers came to the police station of her own free will and laid an 
information that her husband and sons had been carried off. Thereafter the investigation 
began. A few days later, one of the labourers who had escaped in the meanwhile also came 
to the police station and laid an information that he and three others had been kept in con' 
finement by the accused. All the three statements had been recorded as First Information and 
admitted in evidence. Held, that the information laid by the wife was the First Information, 
but as the conviction was based upon the other evidence adduced at the trial and not on those 
statements there was no prejudice by reason of the erroneous admission of the other two.* * 

A counter'information laid by one of the accused persons, if it does not amount to a 
confession and so excluded by S. 25 of the Evidence Act, is admissible against the informant, 
but not against the other accused persons. * * 


S. 162 Cr. P. C. 


Law on the Subject. — 

Before we deal with the duty of the Judge in lying down the law on the subject of the 
admissibility of the statement or any portion of it made by any person to a Police-officer in 
the course of an investigation under Chapter XIV of the Code of Criminal Procedure, it will 
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be useful to notice briefly the changes that have been made from time to time in the law on 
the said subject and how the present law stands. 

History of the Section — S. 1 19 of the Code of 1872 ran as follows 

"An officer in charge of the police-station, or other Police-officer making an investi- 
gation, may examine orally any person supposed to be acquainted with the facts and circums- 
tances of the case, and may reduce into writing any statement made by the person so examined. 

"Such person shall be bound to answer all questions relating to the case, put to him by 
such officer, other than questions criminating himself. 

"No statement so reduced into writing shall be signed by the person making it, nor shall 
it be treated as part of the record, or used as evidence.” 

The above provisions were split up into two Sections in the Code of 1882: S. 161 
dealing with the first two paras with modifications, and S- 162 dealing with the matter contained 
in the third para with additions and alterations, and, as we are here concerned with the latter 
only, we quote only S. 162 of the Code of 1882 below. 

S. 162 of the Code of 1882, as amended by Act X of 1886, S. 6, enacted as follows 

"No statement, other than a dying declaration, made by any person to a Police-officer 
in the course of an investigation under this Chapter, shall, if reduced to writing, be signed by 
the person making it, or shall be used as evidence against the accused. 

"Nothing in this section shall be deemed to affect the provisions of S. 27 of the 
Evidence Act." 

S. 162 of the Code of 1898, prior to its amendent by S. 34 of Act XVlIl of 1923, stood 
as follows : — 

"(1) No statement made by any person to a Police-officer in the course of an investiga- 
tion under this Chapter shall, if taken down in writing, be signed by the person making it, nor 
shall such writing be used as evidence ; 

"Provided that, when any witness is called for the prosecution whose statement has been 
taken down in writing as aforesaid, the Court shall, on the request of the accused, refer to such 
writing and may then, if the Court thinks it expedient in the interests of justice, direct that the 
accused be furnished with a copy thereof ; and such statement may be used to impeach the 
credit of such witness in manner provided by the Indian Evidence Act, 1872. 

"(2) Nothing in this section shall be deemed to apply to any statement falling within 
the provisions of S. 32, Clause (1), of the Indian Evidence Act, 1872." 

The present Section, after its amendment by S. 34 of Act XVlll of 1923, stands 
as follows : — 

"(1) No statement made by any person to a Police-officer in the course of afi investi- 
gation under this Chapter shall, if reduced into writing, be signed by the person making it 
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nor shall any such statement or any record thereof/ whether in a police diary or otherwise, or 
any part of such statement or record, be used for any purpose ( save as herein-after provided) 
at any inquiry or trial in respect of any offence under investigation at the time when such 
statement was made : 

'Provided that, when any witness is called for the prosecution whose statement has been 
reduced into writing as aforesaid, the Court shall, on the request of the accused, refer to such 
writing and direct that the accused be furnished with a copy thereof, in order that any part of 
such statement, if duly proved, may be used to contradict such witness in the manner provided 
by S. 145 of the Evidence Act, 1872. When any part of such statement is so used, any part 
thereof may also be used in the re-examination of such witness, but for the purpose only of 
explaining any matter referred to in his cross-examination : 

'Provided further, that, if the Court is of opinion that any part of any such statement 
is not relevant to the subiect-matter of the inquiry or trial, or that its disclosure to the accused 
is not essential in the interests of justice and is inexpedient in the public interests, it shall record 
such opinion ( but not the reasons therefor ) and shall exclude such part from the copy of 
the statement furnished to the accused. 

"(2) Nothing in this section &-c. ( No change has been made in this sub-section ). 

To summarise : The statement of any person to the Investigating Police-officer, if 
reduced into writing under the Code of 1872, — could not be treated as part of the record, or 
used as evidence ; under the Code of 1882 — could not be used as evidence against the 
accused ; and under the Code of 1893 ( prior to its amendment by Act XVIII of 1923 ) — 
•could not be used as evidence ( whether for or against the accused ), but might be used in the 
interests of justice to impeach the credit of the person if called as a witness for the prosecution. 
Under all the aforesaid Codes, therefore, such a statement, if reduced into v)riting, could 
not be used as substantive evidence in the case, as against the accused ; but there was one 
important difference between the Codes of 1872 and 1898 and the Code of 1882, viz, that 
while the former Codes confined themselves to stating only that such a statement would not be 
evidence in the case, the latter expressly stated that it could not be used as evidence against 
the accused, from which it might be implied that it could be used as evidence in his favour. 
In fact, it was held in some cases under the Code of 1882, that such statement, when legally 
brought as evidence before the Court by being duly proved, could be used in favour of an 
accused person.^* 

But though such a statement could not be used as substantive evidence in the case, it 
was held that it could be used for the purpose of impeaching the credit of a witness by 
showing that his previous statement to the Police had been inconsistent with his statement 
before the Court for, as observed by Nanabhai Haridas, J. in Reg v. Uttanichand, ante: 
"The object of a trial in every case is to ascertain the truth in respect of the charge made. 

13. Mannu (1897) 19 A. 390 (F. B.) 422, 425 : 
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For this purpose it is necessary that the Court should be in a position to estimate, at its true 
worth, the evidence given by each witness, and nothing that is calculated to assist it in doing 
so ought to be excluded, unless, for reasons of public policy, the law expressly requires its 
exclusion." S. 145 of the Evidence Act provides that a witness may be cross-examined as to 
previous statements made by him, reduced into writing and relevant to the matters in question ; 
"but if it is intended to contradict him by the writing, his attention must, before the writing can 
be proved, be called to those parts of it which are used for the purpose of contradicting him." 
This it will be impossible for the accused or his Counsel to do, unless he has access to the 
writing and he is allowed to call for and see it. This consideration led some of the Judges to 
hold that the accused was entitled in the interests of justice to see previous statements of 
witnesses, called for for the prosecution, recorded by the Police under S. 161 of the Code, 
even if such statements were recorded, not separately, but in the police diary kept under S. 172 
of the Code.^® Aikman, J. further observed in the case of Mannu, ante : "But, whether or 
not it be held that an accused is entitled to see the record of previous statements made by 
witnesses who are giving evidence against him, there is no doubt that the Court can see them. 
In his judgment in the case of Kallu, post, Sir Meredyth Plowden observes that it is competent 
for the accused 'to move the Court, which is presumably impartial and endeavouring to 
ascertain the truth, to refer to the statements attributed in the diaries to a witness before the 
Court, and it is open to the Court, if need be, to cross-examine the witness after reference 
thereto.' With this observation I entirely agree.^ • If Courts took advantage of the right 
given them by law to use police diaries to aid them in trials and inquiries, and so clear up all 
material contradictions appearing between the statements recorded in those diaries and the 
evidence given in Court, the privilege of seeing the statements would not be of so much 
moment to the accused or his advisors. But the Court may be pressed for time, or may fail 
to appreciate the bearing of the statements in favour of the accused." 

When the Code of 1898 was enacted, a proviso was added to Sub-s. (1) of S. 162 
which coincided with the view expressed by Aikman, J. and by omitting the words "against 
the accused" which were in the Code of 1882. It excluded the statement from being used 
as evidence of any kind and so reverted to the position created by the Code of 1872. 
It could only be used for the purpose of impeaching the credit of a prosecution witness. 

The above observations relate to the statement, when reduced into writing ; but the 
law did not contemplate that the statement must be reduced into writing by the Police- 
officer, he might have done so ; and though the words "and may reduce into writing" in 
S. 161 of the Code of 1882 were omitted in the Code of 1898, S. 162 shows that the 
Police may still do so. So the provisions of the several Criminal Procedure Codes, prior 
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to Act XVIfl of 1923, did not apply to or exchde unrecorded atatements to Police, 
and therefore such statements were admissible under S. 155 (3) and S. 157 of the Evidence 
Act; in other words, such statements could be used to impeach the credit of a witness, 
or to corroborate his statement before the Court.*® It was held in some cases that even 
if the statement was reduced into writing, that would not prevent the accused from getting 
the statements orally from the Police-officer if he remembered them, for S. 91 of the 
Evidence Act would not prevent it.** But the accused could derive very small advantage 
from such process, for if the Police-officer denied that such a contradictory statement was 
ever made to him the accused could have no other way of proving it except, perhaps, 
by calling a third person,® * who was present at the investigation and heard it. As regards 
corroboration, it is against the interests of the accused. No doubt, such process might be 
advantageous to the Crown, for it could corroborate its own witnesses or contradict defence 
witnesses who were examined in the course of the Police Investigation. But the Crown 
would get little benefit from corroborating its own witnesses by previous statements before 
the Police, for a sworn statement solemnly made before Court needs no additional weight 
by an unsworn statement before a Police-officer ; nor would its case against the accused 

be strengthened by discrediting defence witnesses, for a criminal case must stand or fall 

on the strength of the evidence for the prosecution and not on the weakness of the case for 
the defence. 

The recorded statement might come in another way. It might be used by the Police- 
officer to refresh his memory, and thereby to contradict or corroborate the witness (S. 159 
of the Evidence Act).®® But the question would then arise, could an accused person 
compel a Police-officer to refresh his memory from the investigation records if the Officer 
declined to do so? In one case it was held that he could not do so,®® and in another 
case it was held that the Court could compel the Police-officer to look into the diaries for 
the purpose of answering the question of the accused.®® 

To avoid discussions based on Sections of the Evidence Act on a rule of Criminal 

Procedure, presumably enacted for the benefit of the accused, S. 34 of the Amending 

Act XVlll of 1923 thoroughly recasted Sub-s. (1) of S. 162. 
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The law as it at present stands. — 

Under S. 162, as amended by S. 34 of Act XVIII of 1923, it is not now permissible 
for statements to the Police, whether oral or written, to be put in evidence, in order to 
corroborate a prosecution witness, or to contradict a defence witness ; a statement to the 
Police can only be used for one purpose, and that is, by the accused to contradict a 
prosecution witness in the manner provided by S. 145 of the Evidence Act. ® * There is no 
provision in the Section for allowing the Judge to use such statements for confronting the 
witnesses with them when he finds that at the trial they to some extent contradicted what they 
had stated against the accused in their statements to the Police-officer.** It is with the object 
of guarding against a true case being spoilt by an unscrupulous Investigating Police-officer 
that the provisions of S. 162 are enacted.*® Statements made to Police-officers in the course 
of investigation are not part of the res gestae and cannot be used as substantive evidence 
at the trial ; nor can criminal cases be proved by reproducing the contents of a note of an 
Investigating Police-officer.’^ The accused is entitled to have copies only for the purpose of 
contradicting some statement made by the witness in Court and can obtain the same when 
the witness has made his statement in evidence before the Court and not before.” 
In the amended S. 162, the Legislature has employed firm language palpably intended 
to make a clean sweep of the use at the trial of any statement to the Police during the 
investigation, not only in evidence, but for any purpose not covered by the subsequent 


28. VithuBalu (J924) 26 Bom. L.R. 965 : 26 Cr. 
L. J. 223: A. 1. R. 1924 B. 510: 83 
I. C. 1007; Rakha (1925) 6 L. 171 : 27 Cr. 
L. J. 438 : A. I. R. 1925 L. 399 : 93 I. C. 
230 [dissenting from Mamchand ( 1924) 5 L. 
324: 25 Cr. L. J. 1201 : A. I. R. 1924 L. 
609 : 82 I. C. 129J ; Hayat (1928) 10 L.L.J. 
389 : 29 Cr. L. J. 282 : A. I. R. 1928 L. 380 s 
107 I. C. 766; Adho (1925) 19 S.L.R. 6 : 
26 Cr. L. J. 897 : A. 1. R. 1925 S. 257 : 86 

I. C. 961 ; Sheosatyanarayanlal ( 1925) 8 N. L. 

J. 217 : 27 Cr. L. J. 161 : A. 1. R. 1926 N. 1 : 
91 1. C. 945 : Dadi Lodhi (1926) 27 Cr. L. J. 
731 : A. 1. R. 1926 N. 368 ; 95 I. C. 59; 
Harendra (1924) 40 C. L. J. 313 s 26 Cr. L. 
J. 307 : A. 1. R. 1925 C. 161 : 84 I. C. 451 ; 

, Manna Lai (1923) 27 O. C. 40 : 25 Cr. L. J. 
49 : A. I. R. 1925 O. 1 : 75 1. C. 753 ; 
Keramat (1925) 42 C. L. J. 524 : 27 Cr. L. J. 
263 : A. I. R. 1926 C. 320 : 92 I. C. 439 ; 
Gahur (1925) 30 C. W. N. 503 : 27 Cr. L. J. 
641 : A. I. R. 1926 C. 793 : 94 I. C. 593 ; 
Azimaddy (1926) 54 C. 237 : 44 C. L. J. 
253 : 28 Cr. L. J. 99: A. 1. R. 1927 C 17 : 
99 1. C. 227; Jadunandan (1927) 2 Luck 


605 : 28 Cr. L. J. 802 : A. I. R. 1927 O. 
321: 104 I. C. 242; Ibrahim (1927) 8 L. 
605 : 28 Cr. L. J. 983 : A. 1. R. 1928 L. 1 7 : 
105 I. C. 807 ; Jhari Gape (1928) 8 P. 279 : 
30 Cr. L. J. 858 : A. 1. R. 1929 P. 268 : 

1 1 8 I. C. 1 30 ; In re Kallam Narayana (1932) 
56 M. 231 : 64 M. L. J. 88: 34 Cr. L. J. 
481 : A. 1. R. 1933 M. 233: 143 I. C. 46 ; 
Diwan (1932) 33 P. L. R. 208 : 33 Cr. L. J. 
637 : 138 I. C. 528. 

29. Keramat (1925) 42 C. L. J. 528 : 27 Cr. L. J. 
277 : A. 1. R. 1926 C. 147 : 92 1. C. 453. But 
See Municipal Committee v. Mukand (1926) 
27Cr. L. J. 607: A. I. R. 1926 L. 365:94 
I. C. 271. 

30. Debendra(1934) 35 Cr. L. J. 940 : A. 1. R. 
1934 C. 458: 149 l.C. 139. 

31. In re Venkatasubbiah (1924) 48 M. 640 : 26 
Cr. L. J. 721 : A. 1. P.. 1925 M. 579 : 86 I. 
C. 209 ; Ausan Singh (1932) 9 O. W. N. 
437 : 33 Cr. L. J. 566 : A. 1. R. 1932 O. 247 : 
138 1. C. 159. 

32. In re Peramasami (1925) 27 Cit L. J. 100: 
A. 1. R. 1926 M. 183 : 91 I. C. 532. 



CH. n 1 


PROCEDURE 


439 

provisions of the Code, which provisions make but one exceedingly restricted exception. The 
limitations on the use of such statements are strict: (1) only the statement of a prosecution 
witness can be used, and (2) only if it has been reduced into writing ; (3) only a part of the 
statement recorded can be used ; (4) such part must be duly proved ; (5) it must be a contra- 
diction of the evidence of the witness in Court ; (6) it must be used as provided in S. 145 of 
the Evidence Act. Such statement as does not contradict the testimony of the witness cannot 
be proved in any circumstances and it is not permissible to use the recorded statement as a 
whole to show that the witness did not say something to the Investigating Officer.** When 
during the examination-in'chief of a Police-officer it was elicited from him that he examined 
on behalf of the accused two witnesses during the course of the investigation and that they had 
stated to him that they were not present at the occurrence ; held, that such statement ought not 
to have been allowed to be given in evidence. The mere fact that one of the persons so 
named by the Police-officer was cited by the defence would not justify the prosecution in 
getting out a statement made by him in anticipation of what he might say as defence witness.** 
The main object of the alteration in Ss. 161 and 162 of the Code is to prohibit the use of the 
statements of the prosecution witnesses as corroboration under S. 1 57 of the Evidence Act, 
and the general provisions of law with regard to admissibility of statements made by the 
accused, like other admissions, do not seem to be affected ; therefore, while statements made 
by witnesses during the police investigation, except for certain limited purposes, have been 
entirely excluded, the statements of the accused, provided they do not amount to a confession, 
are still admissible in law.*® The words "nor shall any such statement" in S. 1 62( 1) mean 
and refer to a statement made by any person to a Police-officer and in the course of an 
investigation under Ch. XIV. The words "if reduced into writing” only apply to the words 
"be signed by the person making it", and the use of an oral statement is, therefore, equally 
prohibited along with that of a written statement ; except that in the case of the latter it may 
be used in the restricted manner laid down by the Section.*® The latter statement, even if 
admitted to contradict, cannot be used to corroborate the evidence of that person or to meet a 
suggestion of the defence. It is illegal for a Public Prosecutor to ask a defence witness what 
he stated to the Police during the investigation or to ask the Investigating Officer about anything 
said to him by the defence witnesses and to use his answer to contradict what the defence 
witnesses state in Court. It is also illegal to question prosecution witnesses as to what they 
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stated before the Police without the procedure detailed in the proviso to S, 162 being carried 
out. It is also ill^al to allow the Investigating Offica- to give evidence that such and such a 
person during the investigation gave him the names of certain accused persons.*^ Even if the 
statement is recorded in the form of a memorandum of what the witness had said to the Police- 
officer, it is available for the purpose of contradicting the witness. It is not necessary, in order 
that an accused person may be aljowed under S. 162 to contradict the witness, that the 
statement must contain the very words used by the witness.®* Standing by themselves, police 
proceedings are not substantive evidence in the case and cannot be used in order to test the 
correctness of the statements made by witnesses on oath before the Gjurt. Under S. 162, 
the entries made in the police diaries can be used only for the limited purpose of contradicting 
the evidence of the witnesses for the prosecution and only when such entries have been 
duly proved.®* Under the first para of S. 162 no witness may be asked what he said to 
the Police during the investigation, nor may any Police-officer be asked what a witness said 
during the investigation, nor may any bystander be questioned as to what he heard another 
person say to a Police-officer during the investigation ; the second para, however, loosens 
the rigidity of the first para to some extent. In consequence of this paragraph, when a 
witness for the prosecution is being examined, if an accused has reason to believe that the 
statement which the witness is making in Court differs from the statement which he made to 
the Police, then the accused or his advocate may ask the Court to refer to the record of any 
statement made by the witness to the Police and if it be found that there is any variation between 
the two statements, the defence are entitled to a copy of the record of the statement made 
to the Police. That copy may then be proved and the witness may be cross-examined on that 
statement under S. 145 of the Evidence Act and his attention must be drawn to the particular 
points in which his statement in Court differs from the record of his statement to the Police.^® 
If the witness admits to have made the previous statement, the writing need not be proved ; 
if he denies to have made any such statement, and it is intended to contradict him, the relevant 
portions of the record, contrary to the statement in Court, must be read to him and the witness 
should be given the opportunity to reconcile the same. It is only after this is done that the 
record of the previous statement becomes admissible in evidence for the purpose of contradict- 
ing the witness and can then be proved in any manner provided by law.* ^ Only those 
portions of the statements which have been actually used under S.162 to contradict the witness- 
es in the manner provided for in S. 145 of the Evidence Act in the course of their cross- " 
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examination or in re-examination are parts of the judicial record and can be treated as 
evidence in the case. The other parts of those statements cannot be relied upon by the 
prosecution or the defence in determining the guilt or innocence of the accused.** The 
prosecution cannot invoke the aid of S. 162. The defence, however, cart use the statement 
for the purpose of contradiction and for showing that the witnesses have made different 
statements at different times. If, however, it is desired to clinch the matter before the Sessions 
Judge and the Jury and show in an affirmative manner that the witnesses for the prosecution 
cannot be relied on, it is the duty of the defence to prove through the Investigating Officer 
the record of the statements made to the Police during the stage of investigation.* * When 
the prosecution was allowed to cross-examine two witnesses declared hostile, and in the course 
of the cross-examination, with a view to contradict them, they were asked whether they had 
made certain statements to the Investigating Police-officer : Held, that it was wrong to allow 
the witnesses' statements to the Police to be brought out and placed before the Jury by the 
prosecution ; and a retrial was ordered.* * There has been a later decision to the contrary, 
but it does not appear that in that case the decision last mentioned was cited.* ® 

The plain meaning of the language of the Section is that a statement made by a person 
to a Police-officer in the course of the investigation, whether oral or reduced to writing, can 
not be used for any purpose, save at the request of the accused or his pleader. On the request 
of the accused the Judge or Magistrate must refer to the statement to see whether any part 
of the statement ought to be excluded under the second proviso to the Section and not for 
the purpose of deciding whether there is in the statement material for cross-examination of 
the witness in the manner provided by S. 145, Evidence Act.*® 

To believe a witness because a perusal of the police diaries shows that he was 
examined at the earliest opportunity and had made the same statement is to make an improper 
use of the diaries.*^ A Court is not justified in admitting such statements unless the accused 
or his advocate asks the Court to refer to such record.** iSee Notes under Heading "Improper 
etflmission of evidence in contravention of S. 162," post''\ 

Two over-riding considerations have to be noticed in connection with S. 162 (2) Cr. P.C, 
1st, that the Section does not affect any statement as to the cause of death under S. 32 (I) of 
the Evidence Act ; and 2nd, that the Section is dealing with ‘statement’ and not with conduct 


42. Musst. Sabh»i (1929) 31 Cr. L.J. 199 : A. I. R. 
1930L. 449: 121 I. C.66. 

43. Jasimuddin (1930) 35 C. W. N. 164 : 32 Cr. 
L. J. 1245 ! A. I. P,. 1931 C. 622 : 134 I. C. 
763. 

-44. Gahur (1925) 30 C. W. N. 503 : 27 Cr. L. J. 
641 : A. 1. R. 1926 C. 793 : 94 I. C. 593 ; 
Sachohidanand (1933) 14 P. L. T. 580 : 34 
Cr. t. J. 892 : A. I. R. 1933 P. 488 : 144 1. C. 
936. 

56 


45. Delb8r(1936) 40C. W. N. 733. 

46. Nga UKhine (1934) 13 R. 1 : 36 Cr. L. J. 
665: A. I. R. 1935 R. 98: 155 1. C.66 
(dissenting from Bana Singh (1927) 6 R. 137 ■ 
29 Cr. L. J. 701 : A. 1. R. 1928 R. 150: 1 10 
1. C..333. 

47. Fa2al(1926) 27 Cr. L. J. 6I4:A. I. R. 1926 
L. 363 : 94 I. C. 358. •' 

■ 48.* Nga Po Chon (1926) 4 R. 356 : 27. Cr, L. J, 
1371 : A. I. R. 1927 R. 80 ; 98 1. C. 491. 



442 TRIAL BY JURY AND MISDIRECTION (IT. Ill 

in the sense of S. 8 of the Evidence Act but with mere statements^ • The proviso to S. 162 
applies only to the statements made by persons who are called as witnesses for the prosecu- 
tion ; it does not apply to statements made by a person summoned by the Court at the 
instance of the defence.®® 

Again, S. 162 says that the statements shall not be used at an inquiry or trial in 
respect of tu\y offence which was under investigation at the time when such statements 
were made, but it does not prohibit the use of such statements in proceedings under S 476 
of the Code, in cases where the alleged offence which is under consideration in the 
proceedings under that Section was not under investigation at the time when the 
statements were made.®^ 

Where a witness was tendered by the prosecution and was discharged without being 
■examined or cross-examined, the defence is not entitled to a copy of the statement made by 
the witness to the Police.®* 

Whether the record of a statement be proved and used under S. 162 Cr. P. C., or used 
under S. 172 (2) Cr. P. C., without being proved, it is necessary for the Court to be astute to 
avoid using it otherwise than as provided by law.®® 

An accused person, when being examined by the Court under S.342 Cr. P, C. for the 
purpose of explaining anything in evidence against him, cannot be confronted with the 
statement which he had made to the Police for the purpose of being discredited on account 
of any contradiction.®* 

To justify exclusion under the proviso, one of two conditions should be satisfied : 
Ether (0 that it is irrelevartt or (2) that its disclosure to the accused is both unessential in 
the interests of justice and inexpedient in the public interest. The two circumstances- 
mentioned in the second condition must exist in conjunction. If the Judge excludes any part 
of the statement, he must record his opinion on which he bases the exclusion but not his 
reasons for that opinion.®® 

The Madras High Court at first took a contrary view. Thus, it was held that the 
amendment of S, 162 is designed merely to confer on an accused person a legal right, which 
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the old Section did not give, of having a copy of the written record for the purpose of using 
it to contradict a witness ; otherwise the law is unaltered ; and all oral statements, which were 
previously admissible under the Evidence Act, are still admissible and S. 162 is no bar to the 
admissibility of such oral statements for purposes allowed by the Evidence Act ; but such oral 
statements made to the Police during the Police Investigation can be used only to corroborate 
a witness if he is examined at the trial and not as substantive evidence ; the expression ''such 
statement" in Sub-S. (1) of S. 162, refers to written, not oral, statements — 'such' meains 'if 
reduced to writing' and does not include statements not reduced to writing.®® This case has 
now been over-ruled by a Full Bench which has held that the words "any such statement" 
in the first para of clause (1) cover not only written statements but also oral statements,®^ 
The provisions of S. 162 do not prevent the prosecution, after a witness has made a statement, 
asking him simply whether he made that statement to the Police, or when a witness has made 
a statement in his evidence, from asking the Sub-Inspector whether, in fact, the witness had made 
that statement to him ; in asking such a question there is no use of the statement recorded by 
the Police during their investigation, the witness or the Sub-Inspector is merely asked a question 
as to a certain fact.®* 

Under S. 162 no oral statement made by a witness to the Police in the course of an 
investigation under Ch. XIV and no record of such statement shall be used for any purpose 
at an inquiry or trial in respect of the offence under investigation, except as provided in that 
Section. The prosecution, therefore, cannot ask a prosecution witness what statement he made 
to the Police. There is, however, nothing to prevent the question being put whether the witness 
made any statement to the Police or whether he was questioned by the Police.® ® 


The Statement before the Policet it reduced into writing, shall not be signed by 
the person making it. — 

S. 162 Cr. P. C., has been enacted for the benefit of the accused. It is intended that 
statements to the Police in the course of an investigation should not be used in evidence 
against the accused though the accused is allowed to make use of them in his favour within 
the limits of the proviso to that Section. The policy underlying the rule contained in the 
Section seems to be that the witnesses at the trial should be free to make any statements in 
favour of the accused, which they should wish to make, unhampered by anything which they 
might have said or might have been made to say to the Police. The result of witnesses' 
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signatures having been obtained on their statements reduced into writing would be to tie them 
down to the statements so recorded, or at any rate to give them the impression that they were 
not free to make a different statement. Where, therefore, the Police-officer takes such 
signatures in contravention of S. 162, and the documents purport to record statements which 
practically cover the whole of the prosecution evidence, the evidence of such witnesses must 
be rejected. It is not a mere irregularity which can be cured by S. 537, but a clear illegality, 
being a direct breach of a mandatory provision of law.*® This view has not been accepted 
and it has been held that such a signed statement should not be ipso facto rejected ; it is only 
an irregularity and would not, by itself, be a ground sufficient for quashing a conviction.® ‘ 

Or any record thereof in a police diary or otherwise. — 

S. 1 72 does not deal with the recording of any statement by witnesses. What is 
intended to be recorded under S. 172 is what the Sub-Inspector did — the places where 
he went, the people he visited, what he saw &c. No statement can be recorded under 
this Section which would be a privileged one. There is no distinction now between a 
statement recorded under S. 162 and a statement recorded under S. 172. It is immaterial 
whether the statement as recorded is the actual record of the words used by the witness. It is 
sufficient, even if the statement is recorded in the form of a memorandum of what the 
witness had said to the Police-officer. 

It is available for contradicting the witness. It is not necessary for the purpose of contra- 
diction under S. 162 that the statement must contain the very words used by the witness. * ® 
The statements of witnesses referred to in S. 162 should not be entered in the special diary 
which should merely record the steps taken by the Police-officer in the investigation. * * 

The accused has no right to insist upon a police witness referring to his diary in order 
to elicit information which is privileged ; the contents of the diary are not at the disposal of the 
defence and cannot be used except strictly in accordance with the provisions of S. 1 62 and 
S. 172 of the Code.®* 


Such statement, it duly proved, may be used to contradict such witness in the 
manner provided by S. 146 of the Evidence Act. — 

The wording in the Section prior to its amendment in 1923 was “such statement may 
be used to impeach the credit of such witness in manner provided by the Indian Evidence 


Act." The amendment of 1923 substituted 
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remains the same, viz, to impeach the credit of the witness. But the change has been made 
by specifically mentioning S. 145, because the previous om/ statements of the witness before 
the Police can no longer be used for the purpose of contradicting, or impeaching the credit 
of the witness. S. 155 (3) of the Evidence Act authorised the use of oral as well as written 
statements previously made for the purpose. S. 162 of the Code authorises now only the use 
of written statements for the said purpose ; and to impeach the credit of a witness by proof 
of former inconsistent written statements, the procedure mentioned in S. 145 of the Evidence 
Act must be followed. Hence S. 145 has been specifically mentioned. That Section says 

"A witness may be cross-examined as to previous statements made by him in writing or 
reduced into writing, and relevant to matters in question, without such writing being shown 
to him or being proved ; but if it is intended to contradict him by the writing, his attention 
must, before the writing can be proved, be called to those parts of it which are to be used for 
the purpose of contradicting him." 

According S. 145, therefore, if it is intended to contradict the witness by his previous 
statement reduced into writing by the Police-officer, the attention of the witness must first be 
called to those parts of such statement which are to be used for the purpose of contradicting 
him. If the witness admits that he made the statement actually recorded by the Police, the record 
of the statement need not be proved and the cross-examiner may, if he so chooses, leave it to the 
party who called the witness to have the discrepancy, if any, explained in the course of re- 
examination. If, on the other hand, the witness denies having made such a statement, or states 
that he does not remember having made it, and it is desired to contradict him by the record of 
the previous statement, the cross-examiner must put to the witness the relevant portions of 
the record which are contrary to his statement in Court and thus give him an opportunity to 
reconcile the same. Then the previous statements become admissible for the purpose of 
contradiction and may be proved.®® But it has also been held that the procedure under S. 162 
applies not only where it is desired to contradict the evidence of the witnesses by the state- 
ments but also where the evidence of the witnesses agrees with the statements. The language 
of S. 162 is meant to be comprehensive and it covers all cases of any use of the statements 
to the Investigating Officer except as excepted by the Cr. P. C. When a witness is called 
and the statement to the Police is made the subject of cross-examination, then the Court should 
make a reference to that written statement and make a note of what the written statement 
actually says. Proof by general reference to them by the Investigating Officer is not sufficient.®® 
A witness should be informed of the part of his statement which is to be used to contradict 
him and he should be given an opportunity of explaining what he meant by that portion of 
his statement. Where, therefore, a long statement under S. 162, was given to the witness 
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who was asked whether that was his statement to the Police and the witness replied in the 
Affirmative, it cannot be regarded as a sufficient compliance with the provision of S. 145 of the 
Evidence Act.*' 

When a witness makes certain statements in the Sessions Court which he has not made 
before the Investigating Police-officer, the method of contradicting the witness by the omission 
in his statement to the Police-officer is different in Patna and Bengal from that in Lahore and 
the United Provinces. In Lahore the practice is for the accused to mark the passages in the copy 
from the diaries given to him and then to ask the writer of the statement to say that it is a true 
copy. In Patna, on the other hand, the practice is different. The attention of the prosecuting 
witness is drawn to the contradictory statements made by him before the Police, and the 
Investigating Officer is asked whether the witness did or did not make the particular statement 
before him. The answer given by the Police-officer ( which is always checked with reference 
to what is written in the diaries ) is considered quite sufficient to contradict the witness and 
neither the original record of that statement in the police diary nor the copy of it furnished 
to the accused is ever proyed or admitted in evidence. Though the Lahore practice is not 
necessarily incorrect, the practice prevailing in Patna is correct and has not been affected by the 
Amendment of the Code in 1923.*® 

There is, however, some conflict of decisions on the point as to whether a witness can 
be contradicted, not by a statement previously made to the Police, but by the omission to 
make that statement, which he makes at the trial, before the Police. From the decision 
in the case of E.v. Vithu Balu (A. I. R. (1924) B. 510) it appears that such omitted 
statement can be relied upon by the accused for contradicting the prosecution witness, 
in Badri K- E. (A. I. R. (1926) P.20) it has been held that it is not permissible to 
use the recorded statement as a whole to show that the witness did not say something to 
the Investigating Officer, while in Iltaf Khan v. E. (A. I. R. (1926) P. 362) it has been 
held that if the contradiction consists in this that a statement made at the trial was not 
made in any part of the statement to the Police, S. 162 does not debar such a contradiction 
to be proved. See also Kashiramy. E-{A,.\.K. (1928) A. 280) and Behari Mahton 
V. E. (A. 1. R. (1931) P. 152), ante. The Madras High Court has followed the case of 
Badri v. K. E. in A. 1. R. (1926) P. 20 and held that a statement to the Police cannot be 
used during a trial or inquiry in order to show that while giving evidence the witness 
has made assertions which he did not make when he was examined by the Police ; 
the statement may be used in the manner laid down by S. 145 of the Evidence Act, 
only to show that the witness is contradicting something he had said before (In re 
Eounusami, 56 M. 475 : A. I. R. (1933) M. 372 : 34 Cr. L. J. 582.) Of course, it is not 
necessary for the purpose of contradiction under S. 162 that the statement must contain 
the very words used by the witness (Mafizuddi w. E. (1927) 31 C. W. N. 940) ; but 
the value of a mere gist note of what the witness stated before the Police for the purpose 
of contradicting testimony given on oath at a subsequent trial varies in each case when 
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the only record is a brief note; omissions from that note are of practically no value 
to prove that the witness did not state to the Officer matters to which he deposes at the 
trial (ff. V. Najibuddin A. 1. R. (1933) P. 589 : 14 Pat. L. T. 543 ). 

The words ‘'if duly proved" clearly show that the record of the statement cannot 
be admitted in evidence straight away but that the Officer before whom the statement 
was made should ordinarily be examined as to any alleged statement or omitted statement 
relied upon by the accused for contradicting the witness, and S. 67 of the Evidence 
Act applies to this case.** If the Officer be dead, the entries of such statements made 
by him in his diary are admissible under S. 32 (2) of the Evidence Act, being entries 
made in the discharge of professional duties, and S. 162 Cr. P. C. does not prohibit 
their use.’® When part of a statement is used in cross-examination to contradict the 
witness, it must be proved and brought on the record. Proof may be by the admission of 
the witness that he made the statement or by the examination of the Police-officer 
who recorded it. If the latter course is to be adopted, in order to avoid delay, there can be 
no objection to allowing cross-examination subject to the subsequent proof of the statement.” 
When the defence had obtained a copy of a statement of a prosecution witness which 
was in their support, but they did not question that witness or any other on the point 
during the trial and the accused was declared guilty by the Jury; Held, that the state- 
ment cannot be made use of by the defence for invoking the High Court’s power of 
revision to interfere with the verdict of Jury.” 

What does not amount to a statement to the Police within the meaning of S. 162. — 

For the application ofS. 162, there must be a statement which is capable of being 
recorded and reduced into writing ; and, therefore, if a witness said, "I did not make 
any statement to the Police," it cannot be a statement under S. 162. The same view 
was taken in the unreported case of v. Nagendra (Ref. No. 5 and Appeal No. 5 IQ 
of 1925) decided on the 8th October 1925, in which it was said — "A question was put 
to one of the defence witnesses as to whether he had made a certain statement to the Police 
when he was examined under S. 161 Cr. P. C. It is contended that, having regard to 
the provisions of S. 162, the statement made to the Police-officer under S. 161 could 
not be used for any purpose. But all that was put to the witness was whether he 
had made such a statement to the Police, and his answer was that he did not remember. 
It is not proved that the statement was actually made to the Police, and the mere fact 
that a question was put to the witness asking him whether he had made a particular state- 
ment to the Police did not vitiate the trial as it is not proved that such a statement 
was actually made to the Police under S. 161 of the Cr. P. C." It is, however, doubtful 
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if a statement by a witness to the Police under S. 161 that he knew nothing about the 
occurrence is not a statement within the meaning of S. 161 Cr. P. C.’® 

Where police diaries were called for by the defence and it was found that what was 
reccyded was a joint statement by the prosecution witnesses and other persons, and no separate 
record had been made of what was sought to be contradicted ; held, that the Court should 
not allow the defence to use the statement, as such a joint statement docs not come within 
the ambit of S. 162 Cr. P. C. If the joint statement means that more than one statement is 
contained in one document or that a number of statements have been recorded seriatim, 
then the defence may be allowed to see and use the statements of the particular witness 
although it is included in a record along with the statements of other persons. If, on the 
other hand, it means that a story told by a number of witnesses has been boiled down by 
the Police-officer into a statement of his own then the defence should not be allowed to use 
such a statement.^* 

S. 162, as amended . has no application to statements of accused persons who are on 
their trial ; both the context of S- 162 and its contents point to the same direction. "Any 
person” means "quirns expopulo." It is unreasonable in view of the special law applicable 
to the statements of accused persons to the Police to refuse to apply the well-established rule 
^'generalia specialtbus non derogant." A contrary view involves an implied but complete 
repeal of S. 27 of the Evidence Act.’^® In this case Rankin ., J. observed thus : "Statements made 
by an accused belong to a class which the Evidence Act calls 'admissions’ (Ss. 17, 18) and 
prima facie they are evidence against the maker but not in his favour. 'Confessions’ are a sub- 
species of 'statements’ and a species of 'admissions.’ Ss. 24, 25 and 26 of the Evidence 
Act provide that in criminal cases confessions are irrelevant if they are induced by threat or 
promise , and are inadmissible against the accused if made to a Police-officer, or if made while 
the accused is in custody (unless made in the presence of a Magistrate). As S. 162 Cr. P. C. 
is only concerned with statements made to a Police-officer, I need only observe here that, 
broadly speaking, a statement made by an accused to a Police-officer may be proved against 
him under the Evidence Act if it is not a confession and even if it is a part of a confession, 
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it is admissible under S. 27 if a fact is deposed as discovered in consequence of the 
information. In my opinion, S. 162 Cr. P. C. does not disturb this position/' 

A statement made by the accused to the Police, immediately after they were seized, 
explaining the circumstance which brought them to the scene of crime, when at variance 
with that made before the Sessions Court, is admissible as showing that the conduct of the 
accused was not that of an innocent person.^® But statements of an accused person made 
to the Polioe before his arrest come within the prohibition of S. 162 as amended. Some 
High Courts, however, have held that the words ''by any person" in S. 161 include the case 
where some of the accused have made statements to the Police in the course of the investi^ 
gation, and consequently such statements are covered by S. 162."^® So, the Bombay High 
Court has held that S. 162 is intented to prevent the user of statements made by the accused 
to the Police, and questions designed to show, by process of elimination, that matters subse- 
quently mentioned by the accused were omitted from such statements are within the mischief 
aimed at by the Section.^® And the Madras High Court has held that the words "any 
person" comprehend a person who subsequently becomes the accused and the words "any 
purpose" include purpose of prosecution or defence ; so a statement made by the accused 
to a Police-officer in the course of his investigation immediately after the accused pointed 
out to the Police the place where the jewels worn by the murdered boy were hidden is not 
admissible in evidence, though it may materially assist the defence ; though it is, of course, 
open to the accused to repeat that statement in Court and call witnesses to suport that state- 
ment.®^ A Full Bench of the Madras High Court has now definitely held that the expres- 
sion "statement by any person" includes a statement made by a person accused of the offence 
under investigation.® ^ 

As to the statements of an approver to the Police before he was tendered a pardon, the 
Lahore High Court has held that they are covered by S. 162, but even if they are not so 
covered, it would be a previous statement of a witness and could be used either to corroborate 
him or to contradict him under the ordinary provisions of the Indian Evidence Act.®^ The 
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P^a High Court has held that S. 162 is not confined to statements taken by reason of the 
powers given to the Police under S. 160 ; the words “by any person" in S. 16 1 include the case 
when some of the accused have made statements to the Police in the course of the inves- 
hgation. When the makers of such statements are made approvers and called for the prose- 
cution, the other accused are entitled to copies of the statements,* * When the Sessions Judge 
tried to explain the discrepancies between the statements of the approver and other witnesses 
by reference to the statement of the approver made before the Police : Held, that, the proce- 
dure was opposed to the express terms of S. 162.*^ 

Statements of Police-officers who give evidence with regard to the identification parades 
which were held in the case and who depose to certain of the accused having been identified 
by the relevant prosecution witnesses, are not inadmissible under S. 162, for the Police-officers 
do not depose to a statement made to the Police but, on the contrary, depose to an actual 
fact or circumstance seen and observed by themselves.*® But the statement made by the 
complainant to the Investigating Officer to the effect that the accused was the person who had 
attempted to rob her is inadmissible in evidence.* * 

A Police-officer in charge of an investigation is not debarred from making explanatory 
remarks in reference to his own conduct even though it may inferentially have reference to 
the statements made by witnesses ; and their admissiblity in evidence is not to be questioned-* ’ 
S. 162 does not prevent a Police-officer from explaining his conduct in sending up a particular 
set of accused persons for trial by making a statement that he had received no information to 
such effect;** nor from explaining his conduct by making such a statement as this, 
at the time I did so and so, 1 had received no information to such and such effect.’’*® 


A list of ornaments handed over to the Investigating Police-officer during the course of 
the investigation alleged to be stolen during the dacoity, is a statement within the meaning of 
S. 162 and therefore inadmissible.*® But a list prepared before the actual investigation began 
is not a statement made to a Police-officer during the course of the investigation ; such a list 
may be regarded as an addition to the First Information Report and S. 162 has no applica- 
tion.** A list of stolen things given to supplement the First Information Report is admissible 
and can be referred to under S. 158 and proved under S. 159, Evidence Act, The fact that 
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a copy of the list had been given to the Police would not alfect the admissibility of the 
informant's list. 

In the course of an investigation into a case which was started on information lodged 
by the opposite party the latter made a statement before the Police-officer who recorded it. The 
same was sought to be used against the opposite party in a later proceeding against him for 
offences under Ss. 192, 193 and 211 I. P. C. Held, that it was evidence of res gestae and 
that it was not rendered inadmissible because of S. 162.®^ S. 162 says that the statement shall 
not be used at an inquiry or trial in respect of any offence which was under inquiry at the time 
when such statements were made, but it does not prohibit the use of such statements in proceed^ 
ings under S. 476 Cr. P. C.,in cases where the alleged offence under investigation in the proceed- 
ing under S. 476 was not under investigation at the time when the statement was made.®* 
When the statement has not been made in the course of investigating the offence in respect 
of which the trial is held, neither the main part of S. 162 nor the proviso has any application. 
Thus, if in an investigation of theft A says to the Police that B and C beat him, that statement 
can be proved when D and E are being tried for assault, the trial in no way being in respect 
of the investigated theft, though of course if in any way the assault had been under investigation 
by the Police the statutory bar would apply.^®^ Police closed their investigation, for the accused 
was not detected at the time. He was subsequently apprehended : Held, that although the 
case against the accused had been closed as undetectable, that was only for police purposes 
and the inquiry must be held to be still pending against him within the meaning of S. 162 and 
the statement of a witness to the Police must be deemed to be a statement taken from the 
witness in the course of that inquiry.®^. 

First Inforniatioii Ueport against the accused is clearly not a statement within the 
contemplation of S. 162, because it is not made in the course of an investigation. Again, 
S. 154 requires it to be signed, whereas statements within S. 162 are forbidden to be signed 
even when recorded in writing. It is usually put in by the prosecution which, in any ordinary 
case, has a duty to put it in. But however important First Information Reports may be, they 
do not prove themselves and have to be tendered under one or other of the provisions of the 
Evidence Act. The usual course is for the prosecution to call the informant and for the First 
Information to be tendered as corroboration under S. 157 of the Evidence Act, but it could 
also be tendered in a proper case under S. 32(1) as a declaration as to the cause of the 
informant’s death, or as part of the informant's conduct (of the res gestae) under S. 8. 
Theoretically, the defence could prove the information to impeach the informant's credit under 
S. 155 or to contradict him under S, 145. Counter-information, laid against a complainant or 
his party after the First Information against the accused, by a person of the accused's party 
who is himself not an accused, come under S. 154 Cr. P. C., and must be reduced to writing 
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and signed^ and therefore cannot come within S. 162. Whether such information is admissible 
at the trial of the accused must be decided under the Evidence Act. The Police cannot treat 
statements as information unless they are really received as such and come truly and properly 
within S. 154.® ^ Telegram sent to Police that an offence has been committed stands in no 
better position than village gossip ; but statement to Police, of a person who purported to send 
the telegram, on arrival of the Police there, is not one taken in the course of the police 
investigation within S. 162, and is therefore admissible in evidence.®* The proposition that, 
because a person of the party of the accused goes first to the police station and says that some 
of the complainant's party has committed an offence, the real complaint lodged later on under 
S. 154 against the accused must be kept off the record save on terms under S- 162, is one 
which cannot be judicially approved.®® Although an information under S. 154 may be 
recorded in the course of an investigation, the offence in not under investigation until the First 
Information is obtained. In such a case the prior statements made to the Police are not 
affected by S. 162. On a construction of a series of statements made to the Police : Held, 
that the last in point of time really constituted the 'first' information and that the earlier 
statements were not made inadmissible because of S. 162.^®® Where two different persons 
give at two different places a report about the commission of an offence and one of them is 
earlier in point of time, the latter one should not be excluded as a statement to a Police-officer 
under S. 161 Cr. P. C., as it is not a statement made to a Police-officer in the course of 
investigation but was an independent first Information Report. It can be used by the 
prosecution.^ ® ^ 

Statements taken by a Criminal Tnvestiijation Officer in a preliminary inquiry 
conducted by him against a public officer before sanction for prosecution was given 
and before he was ordered by a Magistrate to investigate under S. 155(2) Cr. P. C, are 
not statements falling within the purview of 162 of the Code. To all intents and 
purposes they are on a par with statements made in a departmental inquiry and the 
accused are not entitled to copies of such statements. Similarly, statements recorded by 
a Magistrate in such a preliminary inquiry at the instance of the Criminal Investigation 
Officer do not fall under the purview of S. 164 Cr. P. C.^®® But it has recently been 
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135 I. C. 289. 

101. Lalji Rai (1935) 16 P. L. T. 730 : 37 Cr. L. J. 
235 : A. 1. R. 1936 P. 1 1 : 160 1. C. 181. 

102. Jehangir ( 1927) 29 Bom L. R. 996 : 28 Cr. 
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held by a Full Bench of the Chief Court of Sindh, that when the statement has not 
been made in the course of investigation in respect of an offence for which the trial 
was held, neither the main part of S. 162 nor the proviso has any application. Consequently, 
where the departmental inquiry is not held under Ch. XIV Cr. P. C., neither S. 162 nor S. 172 
will apply and the accused has a right to see the statements made in such inquiry.^ 

S, 162 does not exclude a statement before a Bombay Police-officer from being proved 
except in so far as it is inadmissible under the Bombay City Police Act.^ 

S. 172 Cr. P. C. has no application to a diary prepared under S. 47A of the Calcutta 
Suburban Police Act III of 1888 and hence the accused will be entitled to inspect and use 
the statements recorded therein by Police-officers, of witnesses who have been examined in 
the case, to contradict the evidence given by these witnesses before the Magistrate under S. 145 
of the Evidence Act. ^ ® ® In the Calcutta Police Act IV of 1866 there is no Section corres- 
ponding to Ss. 162 or 172 Cr. P. C. There is no mention in this Act of any confidential diary 
which is privileged and cannot be reached by a party in a criminal case. S- 78A of the Act 
is the only Section dealing with the power of the Sub-Inspector to record the statement of a 
person in connection with a criminal charge. When a statement recorded by the Sub- 
Inspector was not allowed to be proved by the defence, held, that the accused was prejudiced 
thereby and the trial was vitiated.^ 

Where the Superintendent of Police held an investigation, in the course of which 
he recorded statements of several persons and as a result of his investigation, proceedings 
were started under S. 107 Cr. P. C., against the applicants who applied for copies of the 
statements : Held, that even assuming that the applicants were the accused' within the 
meaning of S. 162, Chapter VIII of the Code contained no provisions for a preliminary investi- 
gation, which must have been made under S. 51 (1) (b) of the Bombay District Police Act, IV 
of 1890, and S- 162 did not apply to the statement of witnesses recorded therein.^ The 
Police investigating a case under the preventive Sections of the Code are not acting under 
S. 162 of the Code. Moreover, an inquiry before a Magistrate under Ch. VIII of the Code 
is not an inquiry into an 'offence', and therefore S. 162 cannot be used to shut out statements 
made to the Police by persons who are afterwards cited as witnesses.^ 

A village-headman in Burmah cannot examine witnesses on oath, in the course of an 
inquiry in a criminal case, under S. 161 Cr. P. C. So the statement made to a headman can 
only be used in the manner provided for in Ss. 145 and 157 of the Evidence Act.^ 
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When a girl has been kidnapped from Moradabad district and found in Delhi and the 
Sub-Inspector of Delhi records the statement of the girl, such a statement is not admissible 
in evidence in a proceeding started against the accused under S. 366 I. P. C., as the Sub- 
Inspector of Delhi has jurisdiction to investigate the case by virtue of S. 1 56( 1 ) read with S. 
181(4)oftheCr. P. 

The accused are not entitled to copies of statements made by witnesses to the Inspector 
of Excise at his enquiry, but they are entitled to use the original statements. under S. 145 of the 
Evidence Act aind they should be sent for under S. 94 Cr. P. C., if they are required by the 
accused.*** An Excise Officer is not to be regarded as a Police-officer for the purpose 
of S. 162 Cr. P. C.*** But in a later case it has been held that a statement made by 
an accused person to an Excise Officer holding an investigation under S. 73 of the Excise 
Act is a statement under S. 1 62 of the Criminal Procedure Code by virtue of S. 74 of the 
Excise Act. * * * 


S. 162 of the Code and S. 27 of the Evidence Act. — 

S. 162 of the Code of 1882 contained the provision that "nothing in this section shall 
be deemed to affect the provisions of S. 27 of the Evidence Act.” This clause has been 
omitted in the subsequent Code. Under the present amended S. 162, it was at first held by 
the Rangoon High Court that the Section must be taken as over-riding S. 27 of the Evidence 
Act. Thus, where in a case under S. 20 of the Arms Act, the Police-officer gave evidence 
that the accused, during the course of the investigation and while he was in custody, was taken 
to a certain place and when asked to point out the revolver as he had promised to do, pointed 
out the place where it was concealed and when asked to take up his own thing, did pick up 
a packet containing the revolver and some loaded cartridges : held, that such evidence was 
inadmissible, and the accused’s gesture, in pointing out to the Police where the revolver was, 
was inadmissible as it, to all intents and purposes, was a statement;*** and that in such cases 
it would be necessary for the Police-officer merely to prove the fact discovered jas a result 
of such information stating that he acted "on information received,”**® But a Full Bench 
of that High Court has now held that S. 27 of the Evidence Act is neither repealed 
nor affected by S. 162, and consequently "information received from a person accused of 
any offence in the custody of a Police-officer” is not a statement within the purview 
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ofS. 162(1) and its proof at the trial is not prohibited by the provisions of the latter 
Section.*** 

The same view has been taken by some of the other High Courts. Thus, it has been 
held that the provisions of S. 27 of the Evidence Act are quite independent of a Section of 
the Code and cannot be treated as impliedly repealed in consequence of the amendment of 
S. 162 of the Code.*** When it has been held that the words "any person" in S. 162 do not 
include an "accused" person, it has necessarily been held that S. 27 af the Evidence Act has 
not been affected by S. 162 of the Code.*** The Evidence Act is a separate statute dealing 
with an important branch of law and its provisions are independent of the rules of procedure 
contained in the Cr. P. C-, and must have full scope unless it is clearly proved that they have 
been repealed or altered by another statute.*** The object of S. 162 is to prevent the 
statements of witnesses made before the Police from being used by the prosecution under 
Ss. 145, 155 and 157 of the Evidence Act, which Sections are not confined to criminal cases, 
and not to be repeal S- 27 of the Evidence Act.* * ® 

The Madras High Court has taken a different view. It has held that the words "any 
person" comprehend a person who subsequently become the accused and the words "any 
purpose" include the purpose of prosecution or defence ; so a statement made by the accused 
to a Police-officer in the course of his investigation immediately after the accused pointed out 
the place where the jewels worn by the murdered boy were hidden is not admissible in 
evidence though it may materially assist the defence, though, of course, it is open to the 
accused to repeat that statement in Court and call witnesses to support that statement.* * * See 
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notes under Heading " rfoes ndi amount to a sMement to the Police within the 
meaning of 8. 162," ante ). 

But evidence of incriminating statements made by an accused person while in the custody 
of the Police and of his having pointed out the places where he has taken an abducted woman 
during the course of the night in which the offence of abduction is alleged to have been 
committed are not admissible in evidence. * * ® 

The Chief Court of Nagpur held at first that S. 1 62 over-rides the provisions of S. 27 of 
the Evidence Act,“® but later rulings have held that it does not in any way affect S. 27-‘** 

When is the accused entitled to get copies of the recorded statement. — 

Under the amended S. 162, it is obligatory on the part of a Judge to give the accused 
copies of the statements recorded under S. 161 of the Code subject only to the exclusion of 
irrelevant matter which the public interest requires should not be disclosed. But it is 
only at the time of cross-examination and when the cross-examination has laid the foun- 
dation for the suggestion that the evidence given by the witness in Court is contradicted 
by his statement recorded under S. 161 Cr. P. C., that the accused is entitled to ask the 
Judge to refer to the writing and grant him copies. S. 162 does not impose a duty on 
the Judge of granting copies of the statement recorded under S. 161 before the cross- 
examination has been opened. ' * ® There is no real ambiguity so far as the granting of copy 
is concerned. Two points in particular stand out, and strict adherence to them, which 
unfortunately is rare, will obviate much confusion. In the first place, the question of 
furnishing to the accused a copy of the statement of a witness recorded by the police in 
the course of the investigation into an offence does not at all arise until the witness is 
called for the prosecution at the inquiry or trial in respect of the offence ; and secondly, 
the Court is not competent to direct that the accused be furnished with a copy of it 
unless it contains something which constitutes a contradiction to a statement made by the 
witness in his deposition at such inquiry or trial. These two circumstances must co-exist 
before an accused is entitled to such a copy. Where the Court has ordered such copies 
to be furnished, it is bound to postpone the cross-examination of the witnesses until 
such copies are furnished to the accused and to afford the accused an opportunity to 
cross-examine after receiving such copies. Omission to do so constitutes a direct violation of 
the statutory provisions of S. 203 (2) Cr. P. C., and vitiates a commitment.^*® The above 
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view has been modified and it has subsequently been held that application for copies 
should hot be refused on the ground that it might help the defence or that possibly 
there was no contradiction. The provisions of S. 162 are imperative that the Court" 
shall, on the request of the accused, direct that the accused be furnished with a copy. 
The use that that copy may be put to later on may be subject-matter of inquiry, 
when the proper time arises, and then it may be open to the Court to accept or reject 
the contention of the accused that he is making a proper use of the copy in terms 
of the Section. But a refusal to grant copies can only be made if the requirements of 
the second proviso to S. 162 are satisfied, namely, jf the Court is of opinion that any 
part of any such statement is not relevant to the subject-matter of the inquiry or trial, or 
that its disclosure to the accused is not essential in the interests of justice and is inexpedient- 
in the public interest ; the Court shall record such opinion before excluding such parts 
from the copy of the statement furnished to the accused;^®’' otherwise, the accused 
is entitled to a copy of the whole of the statement.*** An application for copies can be 
made even before the cross-examination of the witness concerned is begun.*** 

The Patna High Court has also held**® that there is nothing in the Section which 
requires that the cross-examination should have been opened and the accused should 
have laid the foundation for the granting of a copy (as has been held in the Calcutta 
case, Madari, (1926) 54 C. 307 : A. I. R. (1927) C. 514 : 28 Cr. L. J. 582). In the above 
case Jawala Prasad, J. observed that the discretion which was vested in the Court 
formerly of granting such copies has now been taken away and under the amended 
Code it has now become imperative upon the Court to grant copies to the accused at 
his request. And it has been held that the Court cannot refuse to grant copies because 
on perusal of the statements it considers that there is apparently no contradiction of the 
deposition in Court. * * * There is nothing in the Section to authorise the Court to look 
into the statement in the police diaries for the purpose of finding out whether it is 
contradictory to the statement made in Court or not, before granting the applicationi 
That is really the function of the lawyer for the accused after a copy of the statement 
has been granted to hitTfi- There may be cases in which the accused or his lawyer is 
inclined to treat certain statements as contradictory whereas the Court may think there are 
no contradictions and there is nothing in the Code to suggest that the decision of the 
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themselves to 6ncl out if there are any c on tr a d i c ti ons rnerdy because 0% Coim has fortned an 
opinion that there are no conoadictions.^’’ S. 162 is not inapplicable to cases where the 
Police, after investigation, had refused to challan and the proceedings were started on a com- 
plaint ; accused may, in such cases, ask for copies of the statements before the Police.^®* 
Statements made to a Police'officer in the course of an investigation under S. 174 Cr. P. C., 
even though it is conduaed in the presence of two or more respectable men are none 
the less statements under S. 162, and the accused is therefore not entitled to copies. 
Such statements are, therefore, not public documents, and the procedure which governs 
the grant of copies of statements under S. 162 governs also the grant of copies of 
statements made at the inquest.^ When a Medical-officer is not examined at the beginning 
of a post-mortem inquiry, a copy of the postmortem certificate ought to be given to the 
accused for the purpose of enabling him to conduct his defence ; similarly, he should be 
given a copy of the inquest report (excluding statements made therein) when the Investi- 
gating Police-officer is not examined at the beginning of the inquiry. ^ ® S. 1 72 of the Code 
does not provide for the recording of statements of witnesses, but any statements of 
witnesses that are recorded, in whatever form those statements are recorded, are recorded 
under S. 161, and the defence have the right to ask for copies of such statements 
for the purpose mentioned in $• 162.^®* When a witness was tendered by the 
prosecution and was discharged without being examined or cross-examined, the defence 
is not entitled to a copy of the statement made by the witness to the Police. 

If the accused have not availed themselves of the opportunity of asking for copies of the 
statements during the Committing Magistrate's inquiry, they have no further right under S. 162 
than to go to the Judge at the time of the trial and ask him to grant such copies.®** It is 
not the intention of the amende Section that the Judge should consider whether a foundation 
has been laid by way of cross-examination before copies can be granted.®** So far as 
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proceedings before charge arc concerned, copies should not be granted until the stage of 
cross-examination is reached. But if that stage be allowed to go by without application being 
made, an accused must wait until the witness is again subjected to cross-examination beforte 
he can claim grant of a copy. For, in the first place, until the witness so appears there is 
no certainty that he will be available for cross-examination and therefore no certainty that 
the statement can be used for the only purpose for which the accused may possess it. Further, 
if the law requires that the grant of the copy for use in the original cross-examination should 
be contingent upon that cross-examination being due to begin, the same principle would 
seem to apply to cross-examination after charge. Upon a request for a copy being made 
the Court must necessarily afford the accused a reasonable opportunity for obtaining it before 
he is deprived of the opportunity to cross-examine upon it. But with a little contrivance 
that ought not to result in serious delay.^^® An accused is not entitled to a copy of a 
statement made by a prosecution witness under S. 162 until the witness is sought to be cross- 
examined. But, as a matter of practice, there is no harm if a copy of the statement is given 
at an earlier stage.' If the Magistrate did not grant copies to the accused when he wanted 
to cross-examine further the prosecution witnesses after framing of the charge and passed 
judgment in the case, the Appellate Court should remand the case and allow the copies to 
the accused.' 

The Nagpur Chief Court and the Allahabad High Court have gone the length of holding 
that the accused person has the right to apply for copies as soon as a witness is called for 
the prosecution either in an inquiry or in a trial.' The Bombay High Court has held that 
application for copy must be made when the prosecution witness appears in the witness- 
box.'^^ The Rangoon High Court has held that the accused may apply for copy of the 
statement at any time after the witness has entered into the witness-box and while he is giving 
evidence ; the cross-examination of the witness must be adjourned until the necessary copy 
has been given.' • 

The Privy Council has laid down that there is nothing improper in solicitors for the 
accused calling upon the prosecution to produce all previous statements made by the accused 
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and the prosecution witnesses. Even when a witness, in his cross'examination in Court, admits 
having previously made a different statement and gives the substance thereof, the accused is 
entitled to have the documents for the purpose of comparison in extenso with the oral evidence 
and for an examination of the circumstances under which the statements of the witness 
changed their purport. ‘ ® 

Refusal or neglect to supply the accused with copies — Effect of. — 

An improper omission to comply with the request of the accused to call for the police 
diary and to supply him with copies of the statements made by a prosecution witness before 
the Investigating'officer vitiates a trial.^^^ When a copy the statement made by a witness 
before the Police is asked for, it is the bounden duty of the Magistrate, and it does not 
depend on his volition or good will, that he should refer to the police statement and furnish 
a copy, or record a definite order that he did not think it expedient in the interest of the public 
to furnish the accused with it.^** In such cases, an oral request should be entertained as the 
law does not prescribe any application ; the Magistrate need not ask the accused the reason 
for such an application becausethe general purpose is to contradict a witness. It will be good 
ground for transfer of the case, if the Magistrate delays and ultimately refuses to furnish the 
copies.'^* If the statements were not reduced to writing, then the accused could not be held 
to be prejudiced by not being given copies of the statements, but the Policc'officer's report 
should certainly have been placed on the record, if the accused so desired.*® ® It is only in 
two cases that the Court can refuse to grant copies : (I) When it is of opinion that any part 
of such statement is not relevan ; and (2) when it is of opinion that its disclosure to the 
accused is not essential in the interests of justice and is inexpedient in the public interest. 
When the only reasons recorded for refus ing copies was that the statements had not been 
recorded in full and that all that was recorded was a memorandum of the same : Held, that 
the reason recorded was not a va id one for supporting the order of refusal and the order was 
consequently illegal. Per Curiam — If an examination of the record showed that the real 
reason of the Court for refusing copies was the reason laid down by the law, then the mere 
fact that the Court had not recorded its opinion may not vitiate the trial.* ® * Failure to observe 
the provisions of S. 162 amounts only to an error curable under S. 537, provided there has 
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been no miscarriage of justice. The Appellate Court must inspect the statements refused to the 
accused and find out if independently of them there was sufficient material for the decision. 
In many cases it may be difficult to decide the question. Each case must depend upon its 
own circumstances. But, generally speaking, if the statement to the Police of a material 
prosecution witness would have been of assistance to the defence, it may be proper to hold 
that the omission to supply it has occasioned a substantial failure of justice.^ 

Improper admission ol evidence in contravention ol S. 162-~~Effect of, — 

In the absence of any prejudice to the accused, the improper admission of evidence in 
contravention of the provisions of S. 162 is not a ground for a new trial or for a reversal of 
the judgment of the lower Court.^ ® ^ There is nothing in S. 162 or in the nature of the subject- 
matter dealt with by the Section to warrant the view that a breach of the provisions of the 
Section, however slight, is sufficient to vitiate a trial. Apart from the question of real prejudice, 
therefore, it is of no avail in revision for a petitioner merely to show that during the course of 
the trial certain witnesses were cross-examined with reference to statements made by them to the 
Police in the course of investigation under S. 161, contrary to the provisions of S. 162. 
Rankin, C. J. observed in the above case as follows: 'The purpose of S. 162 is to amend 
for the purpose of criminal trials certain Section in the Evidence Act which states what evidence 
is admissible and inadmissible in certain circumstances. It is quite true that apart from S.167 
of the Evidence Act it would be open to a person accused to complain for the purpose of 
S. 537 Cr. P, C., that he has been prejudiced, e. g., before the Jury by certain questions 
contrary to S. 162 being admitted and allowed to be answered. Apart from questions of 
real prejudice it does not seem to me tha^ it is of any avail in revision for a petitioner 
merely to show that out of the numerous questions and answers put in the course of the 
trial one or more of them is contrary to S. 162, That Section is very difficult to apply and 
it will constantly happen, I am afraid, that breaches of the Section may take place sometimes; 
harmful, sometimes harmless, but always objectionable. But the question in revision is one 
of such technicality as not to enable the trial to be upset when it is clear that there has 
been no prejudice to the accused." In considering whether a particular infringement of the 
provisions of Cr. P. C. is one which does or does not come within the purview of S. 537, what 
one has to consider is whether any vital rule of procedure has been broken and whether 
the irregularity goes to the root of the proceedings.'® ® Where the Magistrate not only 
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referred in his judgment to the statements of some of the witnesses for the ptosecution 
made to the Police, which had not been proved as required by S. 162, but he also took into 
consideration the statements made to the Police during the investigation by persons who 
were not examined at all at the trial either by the prosecution or by the defence : Htld, 
that the findings of the Magistrate were vitiated (no retrial was ordered in this case).**® It 
is wrong for the Judge to allow a police report containing the statement of the accused 
regarding the place of crime to be exhibited and to *'efer to that report in his judgment.*®^ 
To believe a witness because a perusal of the police diaries shows that he was examined 
At the earliest opportunity and had made the same statement is to make an improper use 
of the diaries.**® A Court is not justified in admitting such statements unless the accused or 
his advocate asks the Court to refer to such record.**® This does not mean that the Court 
has no right to look into the police diaries unless asked to do so by the accused or his 
Advocate. Certain observations of Dunkley, J. in Nga U Rhine v. E., (1935) 13 R 1 : A. 1. R. 
1935 R. 98 : 36 Cr. L. J. 665, were to the effect that the police papers could only be made 
use of by the accused and the Court must not refer to the police papers unless asked to do 
so by the accused. On a reference to a Full Bench,**® it was held that such a view was 
Incorrect. When the trying Magistrate went through the police diary and observed that 
certain discrepancies in the evidence of the prosecution witnesses were not material to 
the facts in issue, it is a fair inference tha* he was presumably influenced by other parts 
•of the diary corroborating the witness in Court. Such use of the diaries being forbidden by 
law, the conviction must be set aside,*®* Reference by Court to statements to Police 
with a view to contradict a prosecution witness is entirely erroneous, when copies were not 
:given to the accused and no attempt was made to prove them.* ®® 

The power of the Judge under S. 165 of the Evidence Act cannot be exercised for 
the purpose of introducing evidence in contravention of S. 162 Cr. P. C. Where the Judge 
put to a witness certain alleged statements of the piosecution witnesses which had not 
been proved for the purpose of contradicting him, held, that the procedure vitiated 
the trial.*®* 

A girl .who was raped by two constables made statements to other constables about the 
conduct of the former two. The Sub Inspector then came, recorded the girl’s statement and 
started investigation. The Deputy Superintendent came subsequently and in his turn questioned 
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the#"!. All the policeHnen gavw widened to them- -ffe/d : that, 

the atatetnents made to constables befwe the Sub Inspector recorded the statement were 
admissible, but the statement to the Deputy Superintedent was inadmissible. The conviction, 
however, was upheld on other evidence.^** 


Duty of the Judffe— Bfisdireotion.— 

It is improper to place before the Jury maps containing statements of witnesses or of 
information received by the Police-officer, preparing the map, from other persons ; it is highly 
prejudicial in the interests of justice to allow statements which may or may not be admissible 
in evidence to be introduced in a case by indirect means.* *“ 

Where a witness supported the prosecution in his statement before the Police but 
resiled from that statement before the Committing Magistrate and Sessions Court, it is the 
duty of the Judge to withhold from the Jury's knowledge the statement made by the witness 
to the Police unless it was proved in the manner provided by law at the request of the 
accused.**® 

Where the statements to Police do not agree with the statements in Court of a witness, 
the Judge should leave it to the Jury to see if the latter are made unreliable thereby.* ** 

When a Judge wrongly admitted in evidence a list of ornaments alleged to be stolerk 
in the course of the dacoity, which list was given to the Investigating Officer during the 
course of the investigation and so amounted to a statement under S. 162 , and the list was givert 
after a search by the Police in the course of which ornaments were found on the person of 
the accused’s wife and it was alleged that they were the ornaments stolen during the dacoity r. 
Held, that its admission having caused misdirection, the verdict of the Jury and the sentence 
should be set aside.*®* 


A reference by the Judge to statements contained in police papers for the purpose of 
corroboration or otherwise of the confessional statements of the accused is in contravention 
of the provisions contained in S. 162 , and such reference is not permissible in law.*®* 


It is not proper for the Sessions Judge to read out the order by which he refused to give 
to the accused copies of the statements recorded in police diaries within the hearing of the jurors. 
If he does so, he ought to warn the Jury that the statements made before the Police were 
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legally no evidence and that they should not be influenced by the note of the Judge that 
there were no statements in the diairies which might be used to contradict the statements made- 
by prosecution witnesses. * ^ ® Where the impression conveyed by a statement in the charge 
to the Jury is that the evidence of the witnesses before the Court found corroboration in the 
statements made by them before the Police, the statement constitutes misdirection, in as much 
as the Judge was acting in contravention to the provisions of S. 162 Cr. P. C.’^‘ Where 
the alleged statements of the prosecution witnesses before the Police were not properly put 
in evidence und^r S. 162 Cr. P. C. and were not even proved as substantive evidence 
and yet the Judge made use of them in order to discredit the witness in so far as he did not 
support the case for the prosecution : Held, that the procedure adopted amounted to a 
misdirection vitiating the trial.* It is a misdirection to ask the Jury to take into consideration 
against the accused a statement made by a witness before a Police Inspector or before a 
Magistrate, who, though an investigating Magistrate is not the Committing Magistrate, when 
such statement is withdrawn before the Committing Magistrate and before the Court of 
Session.*** 

If statements made to the Police during investigation by prosecution witnesses are brought 
on record at the instance of the defence, the latter must take the consequences of getting 
them on record and cannot complain of misdirection, if the Judge in his charge to the Jury 
refers to them, provided he cautions the Jury that they are not to be taken as substantive 
evidence.**^ 

In a certain case in which statements recorded under S. 164 Cr. P. C., were freely used, 
the High Court observed, — "The learned Sessions Judge ought to have pointed out to the 
■Jury that the statements recorded under S. 164 Cr. P. C- must have been recorded under 
■circumstances which precluded the entire freedom of the witnesses which ought to be the 
foundation of a fair trial • • and ought to have drawn the attention of the Jury to the fact 
that that evidence should be received with great caution.* 

Police diaries, being memorandum recorded at the time of the occurrence of the events 
to which they related, might properly have been put into the hands of the persons who 
made them, in order that they might refresh their memories from them. But it was illegal 
to use the diaries as substantive evidence, or to read them to the Jury. It is a very substantial 
And important misdirection.**® Where in connection with a statement of a witness, the 
Judge told the Jury that the defence refrained from putting any question to the Inves' 
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tigating Police-officer to prove that his previous statement was contradictory, which showed 
that his present story in Court was true ; HeM, that the reference to the statement made to 
the Police was at the most somewhat injudicious but was not at all material enough to have led 
to a miscarriage of justice. The Judge could have told the Jury that they were entitled to 
believe the witness, if they thought fit, unless the defence showed, as they had not even 
attempted to do, that he had on a previous occasion made a contradictory statement. ^ ^ ^ 


S. 164 Cr. P. C. 

There was much conflict in judicial decisions as to the admissibility of a confession made 
to a Magistrate which, though purported to have been made under S. 164 Cr. P. C-, did not 
comply with its provisions but was sought to be made admissible in evidence by calling the 
Magistrate as a witness in the case. The Privy Council has recently reviewed the case-law on 
the subject and pronounced an important judgment in Nazir Ahmed y. K, In 

that case after the accused had been arrested, a Magistrate took them to the place of 
occurrence and after he had sent the Police away, the accused led him round and pointed 
out the places connected with the crime. The accused was said to have made a confessional 
statement at that time of which the Magistrate made rough notes and later on he dictated 
to a typist a memorandum from these rough notes which latter he destroyed. At the trial 
the Magistrate gave oral evidence of the confession and put in as a document a memorandum 
containing the substance but not all the matter of his statement. The memorandum was 
signed by himself and above the signature there was a certificate as to the voluntariness of the 
statement. It was held, that the oral evidence and the memorandum were both inadmissible. 
The Privy Council pointed out that the effect of Ss, 164 and 364 Cr. P. C., which must be 
construed together, is that a confession can be recorded by a Magistrate only in the manner 
prescribed in those Sections and can be proved only by such record confessional statement 
not so recorded is inadmissible and can neither be proved orally by the Magistrate ; that S. 
533 Cr. P. C., has no application where the Magistrate neither acted nor purported to act 
under S. 164 or S. 364 and when nothing is tendered in evidence as recorded or purporting 
to have beep recorded under either of those Sections. Whether a Magistrate will at all 
record a confession made to him is, however, discretionary with him, and not obligatory ; but if 
he does record, he must proceed under S, 164. It was held that the Magistrate, acting under 
Ss. 164 and 364 Cr. P. C., is a judicial officer, though not a Court ; and the rule, applying to 
Courts, that where a power is given to do a certain thing in a certain way, the thing must 
be done in that way or not at all, applies to S. 164. Vraylor v. Taylor (1875) L. K. 1 Ch. Div, 
426, 431, referred to]. 


177. Rair^sarup (1929) 9 P. 606 : 32 Cr, L. J. 72 ; 
A. l.V 1930 P.513: 1281. C. 121, 


59 


177 a. Nazir Ahmed (1936) 40 C. W. N. 1221 
(P. C.). 



466 TRIAL BY JURY AND MISDIRECTION Ill 

Sb* 226 And 227 Or* P* 0» 

Previous history.— The power to frame, alter or add to a charge as given by Ss. 226 
and 227 of the Code has a history behind it. The Acts that regulated the procedure in 
criminal trials in the High Courts in India before the Criminal Procedure Supreme Courts 
Act, XVI of 1852, were Act IX of Geo. IV C. 74 and the Criminal Law Supreme Courts 
Act, XXXI of 1838. Both these Acts were silent as to the power of the Courts to allow 
amendments in indictments. In England, before the passing of Lord Campbell’s Act, 14 and 
15 Vic. C. 100, (passed in 1851) the Courts had a very limited power of making amendments, 
and it was found that criminals often escaped in consequence. It was determined, therefore, 
to enlarge the power of the Courts in that respect. The preamble to 14 and 15 Vic. C. 100 
ran thus : "Whereas offenders frequently escape conviction on their trials by reason of 
technical strictness of criminal proceeding in matters not material to the merits of the case, and 
whereas such technical strictness may safely be relaxed in many instances, and whereas a 
failure of justice often takes place on trials by reason of variances between the statement in 
the indictment and the proof of names, dates, matters and circumstances therein mentioned, 
not material to the merits of the case, and by the mis-statement whereof the person on trial 
cannot have been prejudiced in his defence". S. 1 then enumerated the amendments that may 
be made. Next year i.e-, in 1852 the Indian Act XVI of 1852 was passed, and the preamble 
of it was almost identical with that of Lord Campbell's Act. The enacting Section, however, 
did not enumerate the amendments that might be made, but enacted generally that "whenever 
there shall appear to be any variance between the statement in the indictment and the evidence, 
it shall be lawful for the Court, if it shall consider such variance not material to the merits of 
the case and that the defendant cannot be prejudiced thereby in his defence upon the merits, 
to order the indictment to be amended". 

Next came the Criminal Law Amendment Act XVllI of 1862 (amending the Code of 
Criminal Procedure, Act XXV of 1861), S. 1 of which said : "Whenever, on the trial of any 
indictment for an offence, there shall appear to be a variance between any statement in such 
indictment and the evidence offered in proof thereof, it shall be lawful for the Court before 
which the trial shall be held * * to order such indictment to be amended according to the 
proof.” The Section also enacted that the requisite amendment should be made if the 
Court should consider that by the amendment the person indicted would not be prejudiced in 
his defence on the merits. In case of such prejudice, the accused might have been acquitted 
upon the original charge and charged anew before the Magistrate according to the facts and 
there need not have been failure of justice. * ’ * 

For the Mofussil Courts, the Code of 1861 (Act XXV of 1861) S. 244 provided as 
follows : "It shall be competent to any Court before which a trial is held, at any stage of the 
trial, to amend or alter the charge". 

It was held under that Section that on a trial by Jury the Sessions Judge had no power 
toalterthechargeafterthedeliveryof the verdict.”* It was also held under that Section 

178. Covindas Haridas (1869) 6 B. H. C. R. 76. 179. Shek Ali (1868) 5 B. H. C. R. ^ 
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that though a Sessions Judge had power to alter or amend a charge, he could not add an 
entirely new charge (S. 193 1. P, CJ, which was not even cognate to the original charge 
(S. 477 1. R C.), on which the accused person was committed and the addition of a 
charge under S. 302 1. P. C,, lo one under S. 213 I. P. C„ which were not cognate offences, 
was highly prejudicial.^® ^ 

The Code of 1872 (Act X of 1872) altered the scheme and arrangement of the Code of 
186! (See Ss. 445, 446 and 453 of the former, in this connection). It regulated the procedure 
of the Criminal Courts, other than that of the High Courts in their Original Criminal Jurisdic- 
tion and of the Police Magistrates' Courts in the Presidency Towns, which were regulated by 
the High Court's Procedure Act X of 1875 and the Presidency Magistrates Act IV of 
1877, respectively. 

The Code of 1882, Act X of 1882, consolidated the laws on Criminal Procedure as 
applicable to the Presidency Towns as well as to the Moffussil. It recast and combined into one 
Code the Code of 1872 (Act X of 1872), the High Court's Procedure Act (X of 1875) and 
the Presidency Magistrates Act (IV of 1877). The Sections in it relating to the present subject 
were as follows : — 

"S. 226— When any person is committed for trial without a charge, or with an imperfect 
or erroneous charge, the Court, or in the case of a High Court, the Clerk of the Crown, may 
frame a charge or add to or otherwise alter the charge as the case may be, having regard to 
the rules contained in this Code as to the form of charges. 

*'S. 227 — Any Court may alter any charge at any time before judgment is pronounced, 
or, in the case of trials before the Court of Session or High Court, before the verdict of the 
Jury is returned, or the opinions of the assessors are expressed. 

"Every such alteration shall be read and explained to the accused'". 

Under the aforesaid Sections, the Bombay High Court held that the words "without a 
charge" in S. 226 will properly apply not only to a case in which there is no charge at all, 
but also to a case in which there is no charge of such an offence as the Sessions Judge or 
the Clerk of the Crown may think the prisoner ought to be tried for ; that if the word ‘alter' 
in S. 227 is to be taken to include ‘addition, as it does in S. 226, the addition permitted must 
be an addition to some specific charge in the nature of an alteration, and not the addition of 
a new charge ; and that the word ‘charge' in the Cr. P. C. is used as the statement of a 

specific offence, and not as indicating the entire series of offences of which a person is 

accused.^ ®^ On the other hand, the Allahabad High Court, in one case, hald, that 
S. 226 did not apply in a case where the accused were already sent up on a charge on which 
they were ultimately convicted, and it could not be said that they were committed without 
a charge' ; and in another case, ^®'‘ that the words alter any charge' in S. 227 would 

include the addition of a separate charge. 

180. Waris (1871) 3 N. W. P. H. C. R. 337. 183. Kharga (1886) 8 A. 665 : 6 A. W. N. 254. 

181. Bhub^kec (1872) 4 N. W. P. H. C. R. 16. 184. Gordon (1887) 9 A. 525 : 7 A. W. N. 155 

182. Appa (1884) 8 B. 200 iScott, J. dissenting.] [dissenting from Appa (1884) 8 B. 200.J 
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The present Code ( Act V of 1898 ) gave effect to the decision of the Bonibay High 
Court in respect of S. 226 and to the decision of the Allahabad High Court with reference 
to S* 227. It kept the wordings of S- 226 as they were in the Code of 1832, but added three 
illustrations to the Section and the illustrations show that the view of the Bombay High Court 
was accepted. In S. 227, it inserted the words 'or add to' between the words 'alter' and 
'any charge'. A definition of 'charge' was given in S. 4 (c) as including any head of charge 
when the charge contained more heads than one, not accepting the decision of the majority 
of the Judges in 8 B. 200 above, but adopting the view of Scott. J. who held that the word 
'charge' is used in the Code, both as indicating the whole series of counts or heads of charge 
and also as indicating a charge of one specific offence. 

Ss. 226 and 227 have not since been amended by any of the subsequent Amending 

Acts. 

Distinction between S. 226 and S. 227. — 

(1) S. 226 applies only to Courts of Session and High Courts; while S. 227 applies 
to all Courts. (2) S. 226 applies only when the commitment was made without a charge 
or with an imperfect or erroneous charge, and the Court of Session or the High Court finds, 
on perusal of the record of the Committing Magistrate's Court and before taking any evidence 
itself, that framing of proper charges or additions or alterations in the charges already framed 
are necessary ; while S. 227 applies when, on the evidence taken after the framing of the 
charge or on reconsideration of the whole evidence, the Court finds that some other charge 
should be added or some additions or alterations in the existing charges are necessary. 
There is nothing, however, in either case, to debar the Court from consulting either party 
or from entertaining and deciding an application for addition or alteration of any charge, 
from either party, when the Court frames the original charge or charges after taking the 
preliminary evidence. But a Sessions Judge cannot draw up a charge for an offence, under 
S. 226, for which upon that evidence the prisoner could not have been committed, and then 
call fresh evidence to support the new charge, and convict upon it ; such an action on the 
part of the Judge must be pronotinced ultra vires, and as this is not a mere error of pro- 
cedure, but an improper assumption of jurisdiction, the conviction on the added charge 
must be quashed.^® ® And it has even been held that the addition of a new charge of 
abetment of rape based upon supplementary evidence taken after the order of commitment 
on a charge under S. 372 1. P. C., and before the commencement of the trial in the Court 
of Session would not be right as it would amount to applying evidence taken upon a charge 
under one Section to a wholly different one.^®® S. 226 refers to the commencement of the 
trial and S. 227 to a subsequent stage.^®^ 


185. Rama Varma Raj I (1881) 3 M. 351 : 2 Weir 
269. See also Abdul Aziz (1931) 53 C. L. J. 
346 ; 32 Cr. L J. 1135 : A. l.R. 1931 C. 524 : 
134I.C,314. 

186. Sukee Raur (1893) 21 C. 97. See aZso In re 
Phoji Reddi Ankamma (1932) 1932 H, W, N. 


1162: 34 Cr. L. J. 278 ; A. I. R. 1933 M. 
247 : 142 1. C. 138. 

187. Vajiram (1892) 16 B. 414, 424; lore Bhogi 
Reddi Ankamma (1932) 1932 M. W. N. 1162 : 
34 Cr. L. J. 278 : A. 1. R. 1933 H. 247 : 142 
I. C, 138, 
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Court’s power to alter or add to any charge. — 

The Court's power to alter or add to any charge as given by S. 227 presupposes the 
existence of some charge already framed. A charge can only be framed after some evidence 
has been adduced for the prosecution. A charge is nothing but a notice to the accused of 
the allegations made against him; and Ss. 221-223 and the models of charges given in the 
schedule,^®* are designed for the purpose of giving the accused such a complete notice that 
there may not be any doubt in his mind as to the particular facts against him which he shall 
have to meet. Then again the evidence adduced may be such as to show that the accused 
has committed not one but more than one distinct offences and S. 233 says that for every 
distinct offence there shall be a separate charge and every such charge shall be tried separately 
except in cases mentioned in Ss. 234, 235 and 236. 

When after the framing of the charge or charges the trial goes on in the same Court or in 
the Court of Session or High Court, there is, as between the Court and the accused vis-a-vis, 
the charge or charges already framed. Evidence may then be given of the existence or non- 
existence of the facts bearing on the charges and of such other facts as are declared to be 
relevant under the Evidence Act (S. 5, Evidence Act). It from such relevant evidence facts 
are established which disclose the commission by the accused of other distinct offence or 
offences or which modify or aggravate or alter the nature of the facts which constituted the 
offence already charged, the Court may, on those facts, alter the charge or charges already 
framed or add new charge or charges, provided that the added charge can be tried at that 
trial under the provisions of Ss. 234, 235 or 236 of the Code. So the Court cannot add a 
charge which cannot be tried at the same trial with the charge already framed. 

The word 'may' shows that the Court is not bound to alter or add to the charge. It has 
a discretion in the matter. Failure of the Court to add a charge, which he could have done 
under S. 227, has not necessarily the effect of acquittal on that charge, unless it comes within 
the provisions of S. 403 of the Code. 

The power of the Court to alter or add to a charge with a view to try it is 
limited by other provisions of the Code which debar a Court from taking cognizance of 
certain offences unless under specified conditions (Ss. 195-199). 

The alteration or addition may be made by the Court of its own motion or on the 
application of either party. 

The word verdict' in the Section means the final verdict which the Judge is bound to 
record. See notes under Heading ‘'Aimnimi of verdict in Ch. VIII of Part II, ante. 

It should be quite clear from the record of a Sessions trial what was the charge that 
was read over to the accused under S. 271 Cr. P. C. In a trial by a Court of Sessions, the 
actual charge-sheet, to which the accused is called upon to plead is a very important 


188. Baban Khan (1877) 2 B, 142. 


189. Appa (1884) 8 B. 200. 
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document. It should be drawn up and considered with extreme care and caution, so that the 
accusld may have no doubt whatever as to the offence which he is called upon to answer, 
and the Judge of the appellate Court may have no doubt also upon the matter.. Every 
addition or alteration made to the charge has to be read over and explained to the accused.^®® 

If several persons can properly be charged and tried together under S, 239 Cr. P. C., there 
is nothing to prevent other charges being added against one or more of such persons if the 
addition of such charges is permissible by the Code.^ ® ^ 

Procedure after alteration or addition of charge. — 

After the alteration or addition to the charge is made, and such alteration or addition 
is read and explained to the accused (Sub-s (2) of S. 227) the question arises what course to 
take as regards proceeding with the trial, that is to say, whether the trial should proceed imme- 
diately as if the new or altered charge had been the original charge or whether it should be 
postponed or a new trial should be directed. The answer depends on the consideration of 
prejudice to either party. If proceeding immediately with the trial is not likely, in the opinion 
of the Court, to prejudice the accused in his defence or the prosecution in the conduct of the 
case, the Court may do so (S. 228). If. on the other hand, in the opinion of the Court, such 
prejudice as aforesaid is likely to be caused, the Court may either direct a new trial or adjourn 
the trial for such period as may be necessary (S. 229). (See the cases noted under Heading 
** Prejudice to the accused,*’ post). The trial is not, by the alteration or addition of a charge, 
opened up from the beginning ; or if the accused had already been called upon to enter on 
their defence, there is no further obligation upon the Magistrate to examine the accused 
under S. 342 Cr. P. C.^®® But in any case, the case shall have to be stayed, if the offence 
stated in the new or altered or added charge is one for the prosecution of which previous 
sanction is necessary, until such sanction is obtained, unless sanction has already been obtained 
for a prosecution on the same facts as those on which the new or altered or added charge is 
founded (S. 230). (See the cases noted under Heading ’'Charge covered by Extradition 
proceeding, Sanction &c*, post). 

When the trial proceeds, whether immediately or after adjournment or stay, the prosecutor 
and the accused shall be allowed to recall or re-summon and examine, with reference to the 
altered or added charge, any witness who may have been examined, and also to call any 
further witness whom the Court may think to be material (S. 231). (See cases noted under 
Heading ’’Recalling of ivitnesses after addition or alteration of a charge” , post). 

Application lor addition or alteration of charge. — 

At the commencement of a trial before a Court of Session on a charge under S. 206 
1. P. C., the Public Prosecutor applied to the Court to frame new heads of charge under Ss. 


190. Jagdeo Parshad (1920) 18 A. L. J, 442 : 21 Cr. Cr. L. J. 794 : A. L R. 1936 A. 337 : 163 

L. J. 410 : 56 1. C. 58. 1. C. 253. 

19|. Madhuri (1935) 1936 A. L. vl. 518 ; 37 192. Shamlal (1921) 1 P. 54,56 : 23 /Jr. L. J. 146 ; 

A. I. K 1922 P, 393 ; 63 I. C. 610. 
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423 and 424 I. P. C. The Sessions Judge postponed passing any final decision upon this;^ppli- 
cation, until it became apparent that the charge under S. 206 I. P. C., was not sustainable on 
the evidence adduced by the prosecution, when he refused jj. HM, per Telang, J. that the 
Sessions Judge ought to have finally disposed of the application for framing additional charges 
at the very commencement of the trial when it was made, especially because it did not purport 
to be based on any facts other than those contained in the deposition recorded by the Commit- 
ting Magistrate. Held also, that under S. 417 Cr. P. C. (of 1882) it was not open to Government 
to appeal to the High Court on the ground of the Sessions Judge's refusal to add new charges, 
or against any other interlocutory order made during the trial.^®® On this last point Telang, 
;J. observed as follows : '‘We have no provision here answering to that which we have in the 
Code of Civil Procedure (S. 591), that, when an appeal is against a decree, all objections to 
interlocutory orders made prior to decree may be included in the grounds oP appeal against 
the decree. The appeal allowed here is only "from any original or appellate order of acquittal". 
The order refusing to allow additional charges is not an order which falls within those terms*^ 
It is not even an order which can be said to form the basis of the order of acquittal, or a 
necessary condition of its tenability. An order, for instance, excluding as irrelevant a body of 
evidence tendered for the Crown, might lead to an acquittal as a logical or inevitable con- 
sequence. 1 do not wish in the above lernarks to be understood as saying that in such a case 
the Government, on its appeal against the acquittal, would be bound by the order excluding 
evidence as one from which it could not appeal. But an order, like the one in this case, refusing 
to frame an additional charge, is not an order of that character. It does not in any way place 
the Crown at a disadvantage in proving the charges contained in the original indictment." An 
interlocutory order which has resulted in the acquittal of a prisoner on charges for which he 
was tried may, no doubt, he made a ground of appeal under S. 417 Cn P. C. But where the 
interlocutory order is one passed under S. 227 Cr. P. C., refusing to add a fresh charge for 
which a fresh prosecution is permissible, in that case there has been no acquittal of the prisoner 
in respect of such additional charge and it cannot be relied upon as a ground for support of an 
appeal against the acquittal on other charges altogether. An order excluding evidence is one 
which can legitimately be attacked in appeal. Besides asking for an amendment of charges 
which is likely to prejudice the prisoner, it is always open to the Crown to have the prisoner 
acquitted on the original charges and to have him charged anew before a Magistrate according 
to new facts. 

The accused kidnapped a minor girl from Bombay and took her to Ahmedabad where 
she was raped. He was charged with offences under Ss. 361, 376 and 1 14 1. P. C. As the 
offence of abetment of rape look place at Ahmedabad, the Presidency Magistrate of Bombay 
or the Bombay High Court had no jurisdidtion to try the same. An application was then 
made to drop the offence under S. 1 14 I. P. C., and substitute in its place an offence under 

193. Vajiram (1892) 16 B.4I4. 

194* Per Ribband A. J. C. in Stewart (1926) 27 
Cr. L^J. 1217 ; A. 1. R. 1927 S. 28 : 97 I. C. 


1041. See also Govindas Haridas (1869)6 
B. H. C. R, 76. 
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S. 1^ 1. P. G. : Held, that the Court should not at that stage grant an amendment of the 
charge as prayed for, because that would materially alter the nature of the case.**® 

An application for withdrawSf of a charge can be allowed, and the Court has inherent 
power to make an appropriate order. ^ ^ ® 

Withdrawal of a charge added at the commencement of the trial,— 

Accused was originally committed to the Court of Session on a charge under S. 395 
I. P. C. When the trial commenced, the Judge of his own motion added additional charges 
under Ss. 147, 149 and 452 1. P. C, Prior to the conclusion of the trial the Judge withdrevy 
the charges which he had himself added, and tried the prisoner on the original charge o? 
dacoity, withoujti^putting the case on the additional charges to the assessors at all. Finally the 
accused persons were acquitted of the original charge of dacoity. On an application in 
revision for an order to direct the case to be tried out on the charges framed by the Judge 
himself, it was that although under S- 215 of the Code a commitment once made 
can only be quashed by the High Court, there i^ no express law which prohibits a Court of 
Session to withdraw a charge framed by itself at the commencement of a trial and which such 
Court subsequently considers to have been an improper charge, and to this extent the word 
'"alter" in S. 227 must be taken to include "withdraw" ; that the more usual procedure, where 
the Court considers there is no evidence to lay before the assessors is for the Court itself to 
record a finding under S. 289 Cr. P. C., to that effect ; but that Section applies only when 
there is no evidence and would not cover a case where the Court considers that the 
charge itself was improper.^ ® ^ 

Expunging or altering a charge at the commencement of the trial, — 

Where the accused has been committed to take his trial on specific charges before 
the Sessions Court, the Judge has no power under S. 226 to expunge a charge before 
calling on the accused to plead to it. Under S. 226, the Sessions Judge cannot, without 
assigning any reason, alter a charge of dacoity on which the accused has been committed 
for trial into one of robbery, at the commencement of the trial ; it was improper for the 
Sessions Judge to thus alter the character of the charge before hearing evidence.^ The 
Judge's power to alter a charge under S. 226 of the Code is limited to imperfect or erroneous 
charges ; where there is nothing erroneous or imperfect in a charge of an offence under 
S. 471 I. P. C., but the commitent was illegal as the prosecution had been without sanction 
which was required under S. 195 Cr. P. C., the Sessions Judge connot, in order to evade 
this defect, frame a charge under S. 472 1. P. C„ and convict the accused under that Section. 
The want of necessary sanction is not a mere technical irregularity which would be 


195. Mohanlal (1928) 30 Bom. L R. 1253 : 30 Cr. 
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cured by S. 537'Cr, R C.®®® It is open to a Sessions Judge to add an alternativ^harge, ; 
^ut it is not a proper exercise of discretion to withdraw the charge which the Committing 
^Magistrate thought to be proved and put the accused ui^er a disadvantage by substituting 
another so that he might be deprived of the right of trial by Jury^®^ Where two 
persons have been jointly committed in violation of S. 239 Cr. P, C., the Judge can charge 
and try them separately.^®* When an accused pleads guilty to a charge already framed, 
the Sessions Judge has no power to alter the charge upon the evidence on the record. 
Upon a charge of murder the accused pleaded '‘guilty'". The Sessions Judge taking 
into consideration the circumstances of the case, reduced the charge to homicide not 
^amounting to murder. H.dd, that the proceeding was illegal.*®^ Where several offences, 
are charged under the same Section, the Committing Magistrate shall frame the charge 
so as to contain a separate head for each offence. The omission of the "Magistrate to do 
this may be remedied by the Sessions Judge by exercising the powers of amendment 
contained in S. 244 ( now S. 226 ) Cr. P. C. of 1861. A Judge may, however, expunge 
charge or direct the Jury to find a verdict of acquittal on it, if after hearing evidence 
he finds that there is no evidence to convict on that charge.*®*^ The accused was committed 
to the Sessions Court on a charge under S. 409 I. P. C. The Court threw out the charge 
under that Section on the ground that it should have been brought under S. 420 1. P. C., and 
directed that separate trial should take place : Held, that the Court was ousted of its 
jurisdiction. The Sessions Judge could have amended the charge to one under S. 420 and 
he might then well have directed that that charge should be put before the Jury at a 
separate trial ; but having taken the charge as it was committed to him and not amended it 
he would now have no jurisdiction to try the accused on any other charge except 
S. 409 I. R C*®® 

As to the addition of a separate and distinct charge at the commencement of the trial 
there seems to be some conflict of opinion. See the cases cited under Heading ''Addition of 
a separate charge', post. 


Charge caused by Extradition proceedings, Sanction, &c. — 

The accused, who were subjects of the Gaekwar State, were extradited for committing 
dacoity in British India. The Magistrate, who held a preliminary inquiry into the matter, 
committed the accused to the Sessions Court on a charge under S. 398 I. P. C. The Sessions 
Judge amended the charge to one under S. 395 on the ground that as the accused had been 
extradited on a charge under S. 395, they could be tried and convicted only under that Section 
and no other. At the end of the trial, the Sessions Judge finding that the accused were guilty 
of theft, but not of dacoity, acquitted them : Held, reversing the order of acquittal, that it was 


200. Surat Bahadur (1924) 1 O. W. N. 362 : 25 Cr. 
L.J. 1 162 : A.I. R, 1925 O. 158 : 81 I. C. 986. 

201. Ramsunder (1925) 5 P. 238 : 27 Cr. L. J. 512 : 
A. I. R. 1926 P. 253 : 93 1. C. 976. 

202. \n rc.Govindu (1902) 26 M. 592 ; 2 Weir 297 ; 
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205. Lai Bahary (1911) 13 C. L. J. 33) : 12 Cr. L.J. 
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comf^ht to the Sessions Judge to alter the charge under S. 227, and, und^ S. 238, to convict 
the accused of the minor offence which the evidence established. Held further, that the 
Code of Criminal Procedure is appiicable as /ex /ori.®®* When a person is kidnapped in 
British India and is shoed and beaten at a place within Nepal territory, and the Political Officer 
at Nepal grants a certificate under S. 188 Cr. P. C., with respect to the charge of kidnapping 
under S. 363 I. P. C., and the accused is acquitted of the charge of kidnapping but is convicted 
of an offence under S. 355 1. P. C : Held, that the Magistrate has jurisdiction to convict on 
that charge. The certificate granted under S. 188 in respect of certain set of facts will cover 
every chaige which the facts disclosed in the proceedings will suffice to sustain, and the Magis- 
trate is not restricted to the Section mentioned in the certificate.®®^ A Court, convicting an«* 
accused person under the Explosive Substances Act {VI of 1 908) on a consent given under S. 7, 
may convict him of an offence under a Section of the Act even different from what the 
consenting authority mentions in the order of consent, provided that the facts stated in the 
jjonsent order and those upon which the conviction is based are the same. S. 230 Cr. P. C, 
fully authorises such a procedure.®®* The Local Government granted sanction for the prose- 
cution of one of its servants of an offence under S. 161 I. P. C., “or any other Section 
of the Code that may be found to be applicable in respect of the offence briefly des- 
cribed in the schedule annexed." The Court at first framed a charge under S. 165 1. P. C., 
but at a subsequent and much later stage added a charge under S. 161 1. P. C. On the addition 
of the charge, the accused was given an opportunity of recalling the witnesses and he actually 
did recall some of them : Held, that the accused was in no way prejudiced by the addition 
of the charge, and that the proceedings of the Court were in no sense void or without jurisdic- 
tion.®®* A sanction to prosecute for forgery and cheating by the forged document (Ss. 468 
and 417 1. P. C.), may support a charge, on the same facts, of abetment of forgery in order to 
cheat thereby.®^® On a direction under S. 476 Cr. P. C., to prosecute under S. 21 1 I. P. C., 
a commitment under S. 193 on the same facts is legal.® 

Alteration or addition of a charge for an offence for which complaint is neces- 
sary.— 

A charge of adultery cannot be added to one of rape for which the accused was com- 
mitted, and the fact that the husband appeared as a witness for the offence of rape cannot be 
regarded as amounting to the institution by him of a complaint for adultery.®'® S. 230 of the 
Code is not applicable to a case under S. 196 Cr. P. C., which requires a complaint. A con- 
viction under S. 497 I. P. C., on a charge under S. 376 I. P. C., is illegal without the complaint 
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of the husband.*^® The addition of a charge under S. 498 I, P. C., to the original tharges 
under S$. 363 and 365 I. P. C., after the close of the defence, is contrary to Ss. 199 and 238 of 
the Code.®^ * 


Striking out one of the charges when the joint trial was found illegal* — 

A Magistrate framed charges under Ss. 352 and 504 I. P. C., and tried the accused. 
Subsequentfy, finding that the offences were committed at different times and consequently there 
was a misjoinder of charges, he, instead of starting fresh inquiries in respect of the two offences, 
i.e„ separate inquiries, one in respect of S. 352 and one in respect of S. 504, struck out the 
charges framed already and framed a charge under S. 504 and asked the accused whether the 
prosecution witnesses were to be recalled and examined and whether he had any defence wit- 
nesses to examine, and the accused having stated that he did not want to examine witnesses, the 
Magistrate convicted him under S, 504 1. P. C. Held, that the procedure was illegal and that 
the conviction must be set aside. ^ ^ ® When an accused person is charged at the same trial with 
falsification of four different documents, the trial is illegal and the illegality cannot be cured by 
striking out one of the charges and retaining charges only in respect of three falsifications.^ ^ ® * 

Alteration of a charge which is compoundable. — 

Where the Court has drawn up a charge for an offence compoundable without the 
permission of the Court, and this charge having been read and explained to the accused has 
been pleaded to, that Court should, upon a presentation of a petition of composition, 
at once accept the petition and acquit the accused and has no power, under S. 227 
Cr. P. C., to alter the charge already drawn up.^^ ^ 


Alteration of the charge at the time of delivering judgment* — 

When a person was prosecuted under S. 34 of the Police Act ( V of 1861 ) for causing 
obstruction to the public, but the Magistrate, finding that the accused's act did not come under 
that Act, convicted him on a charge of nuisance under S. 290 1. P. C., and this alteration of 
the charge was introduced by the Magistrate in his judgment at the very last moment, it was 
held that under S. 227 of the Code, any alteration in the charge should be read out and ex- 
plained to the accused and the accused should know what he is charged with and what offence 
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he hat to answer; that S- 237 must be read with S. 227 and applied only to cases where 
it is doubtful which of several offences the facts will constitute, that in the present case it 
was not doubtful whether an offence under S- 34 of the Police Act or under S. 290 1. P. C. 
was committed, and that the conviction, therefore, was illegal.^** But when the Magistrate 
found that the KcUai that was cut and taken away was unripe and though the accused were 
charged with an offence under S. 379 1. P. C., they were convicted under S. 426 1 P. C : 
Held, that there was no prejudice and the conviction was sustainable.*** (The case would fall 
under S. 237 of the Code ). A Court may alter the charge at any time before judgment is 
pronounced and the discretion conferred by statute cannot be whittled away by rulings-**® 
If in a criminal trial the Court alters the charge so as to make it one of an offence different 
in nature from that set out in the original charge-sheet, it would have no jurisdiction to convict 
the accused without calling on him to answer the charge and without taking the opinion of 
the assessors as has been provided for in S. 227 Cr. P. C. But if the offence of which the 
accused is found guilty does not differ in nature from the offence with which he has been 
charged, as where the accused is charged with offences under Ss. 395 and 397 1. P- C., and is 
found guilty of the offences under Ss. 458 and 459 1. P. C., the case is fully covered by S. 237 
Cr. P. C-, and it is not necessary to alter the charge and follow the procedure laid down in 
S. 227 of the Code.*** 

Addition of separate charges.— 

Under Ss. 226 and 227 of the Code, the Sessions Judge has power to add a charge for 
any offence, different from that specified by the Committing Magistrate, disclosed in the 
evidence recorded before the Magistrate or at the trial by itself, subject only to the considera- 
tion of prejudice to the accused.*** A Sessions Judge has power to try any offence under 
the Indian Penal Code (S. 28) ; and although under S. 193 Cr. P. C., a Court of Session 
cannot take cognizance of any offence as a Court of original jurisdiction, regard must be had to 
the exception contained in the words'‘except as otherwise expressly provided in this Code.”*** 
So long as the facts appearing in the Magisterial inquiry warrant the framing of the charge 
omitted by the Committing Magistrate, the Sessions Court has the power to add the charge 
so omitted. It is not quite correct to say that the Sessions Court is not a Court of original 
jurisdiction. It has original jurisdiction which it can exercise on commitment made by a 
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Magistrate.®** But S. 226 cannot be applied with reference to additional evidence taken under 
S. 219 of the Code.®*® When the Committing Magistrate had framed charges relating to 
the murder of one person and hurt to another person who also died as a result of the injuries 
received in the assault, and the Sessions Judge added charges relating to the murder of this 
other person also ; held, that as the added charges had reference to the immediate subject of 
the prosecution and committal, such addition was within the powers of the Sessions Judge.®® * 

If, on a commitment under Ss. 147 and 304, 325 and 323 read with S. 149 1. P. C., the 
evidence before the Magistrate establishes hurt caused personally, or abetment thereof, counts 
for such latter offences should be added.®® ^ When the husband's complaint stated offences 
under Ss. 344 and 366, and also Ss. 497 and 49S, but the commitment was under the former 
Sections, charges for the latter offences may be added.®®* But a contrary decision has recently 
been made that a charge under Ss. 497 and 498 1. P. C., cannot be added by the Sessions 
Judge to a charge under S. 366 1. P. C. ; S. 226 of the Code does not provide the Sessions 
Judge with a power to make such additions in the existing charges because the illustrations 
to the Section show that such additions or alterations can be made only where the 
added or altered charges can be supported by the evidence relevant to the charges already 
framed.®®® The Court can only amend or add charges with reference to the immediate 
subject of prosecution and committal, and not as to a matter not covered by the indictment. 
Upon a prosecution and commitment for forgery of a document, a charge of attempt to cheat 
by means of it is illegal, the transactions being distinct and separate.®*® The addition to the 
original charge under S. 202 I. P. C. of one under Ss. 109 and 201 1. P. C., of which there was 
no evidence in the preliminary inquiry, was held ultra vires ; the record ought to have been 
returned by the Judge for inquiry into the latter offence.® When new heads of charges are 
proposed to be added before the Sessions Judge, the fact that a complaint regarding them 
was made to and dismissed by a Magistrate is no bar to the Sessions Judge’s adding them.®*® 

It is doubtful if S. 227 intended to confer jurisdiction on a Sessions Court to add or 
substitute a new charge on fresh evidence led or to be led in the Sessions Court for the first 
time.®*® Besides asking for an amendment of charges, which is likely to prejudice the prisoner. 
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it is always open to the Crown to have the prisoner acquitted on the original charges and to 
have him charged anew before a Magistrate according to new facts.*®* The fact that the 
Public Prosecutor might have examined witnesses had he not been of opinion that they had 
been tampered with is not a reasonable ground for adding a charge of conspiracy to a charge 
-of an offence under S. 314 1. P. C., in the absence of any evidence of such a conspiracy.*®® 
A charge under S. 120-B 1. P. C., after stating that the object of the conspiracy was to commit 
:an offence under S. 409 1. P. C., added "and to do any act which may serve to conceal the 
said offence and prevent its detection” : Held, that the commission of specific offences under 
Ss. 467 and 477 1. P. C., could not be imported into the charge, as the object of the conspiracy, 
as to the specific mode of preventing detection, was not in contemplation of the conspirators at 
the outset.* ** 

S. 227 permits only alteration or addition of charges, but not a joint trial otherwise bad 
for misjoinder.*®^ Exercise of a sound discretion is obligatory in adding new charges under 
Ss. 227'229.*®* The Court has large powers of amendment and addition.*®* Under the 
Codes of 1861 and 1 872, it was held that the new charge proposed to be added should be 
cognate to offences chau-ged {See the notes under the Heading "Previous History,” ante). But 
it has been observed under the present Code that the addition of a charge under S. 477A I.P.C. 
to the charge under S. 409 1. P. C. (which are not cognate offences) is not absolutely illegal.*** 
A charge under S. 395 read with S. 51 1 1. P. C., can be added to one under S. 395 read with 
S. 1 16 1. P. C., at any time before judgment.**^ A Judge can alter or amend a charge at 
any stage of the trial before judgment, verdict or opinions of the assessors.*** The addition of 
a charge under S. 498 1. P. C- to the original charges under Ss 363 and 365 1. P. C., after 
the close of the defence, is contrary to Ss. 199 and 238 of the Code.**® The addition of a 
fresh charge of previous conviction, at the close of the case, is unwarranted.* * * 

Addition of charges by Appellate Court. — 

The addition of S. 143 1. P. C., by the Appellate Court to the charges under Ss. 426 
and 451 1. P. C., is not permissible, as such addition would have the effect of imposing a 
constructive responsibility for individual acts of all persons who were members at the time 
of the assembly, whereas it would be necessary to prove the guilt of each of the persons 
charged for his individual acts if the charges were only under Ss. 451 and 426 1. P. C.**® 
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Ain«itdmeiit of eharse.— ^ 

When a Magistrate amends the charge he should not write over the original charge 
but should have it on the file for reference, if necessary, and should write the new 
charge separately and correctly date it.^** 

Amendment of charge after the expression of the opinion of the assessors. — 

The accused was one of a party of burglars who invaded the house of M, robbed his 
widow, ransacked his house, and on his seizing the accused as he was escaping, a scuffle 
ensued and the latter dealt him a blow with a spear-head. The accused was tried by a 
Court of Session under S. 460 1. P. C. But after the assessors had given their opinion to 
the effect that the accused was caught in the house of M in the act of committing burglary 
and struck him a blow from which he died, the Sessions Judge recorded an order to the 
effect that the accused should have been charged under S. 302 I. P. C., as well as under S. 460 
I. P. C., and amending the charge, under S. 227 Cr. P. C., convicted the accused under 
S. 302 1. P. C : Held, that the alteration of the charge by the Sessions Judge after the assessors 
had given their opinion was illegal ; held further, that the accused was guilty under S. 460 
but not S. 302 1. P. C.»*^ 

Prejudice to the accused for alteration of a charge. — 

The addition of a charge under S. 498 I. P- C., involving the question of marriage, after 
the close of the defence, to charges under Ss. 363 and 366 1. P. O, is prejudicial and irregu- 
lar.®*® Where the date of the offence was altered on proof of alibi, to support a new theory 
and not to correct a mere error, the conviction was set aside.®* * The addition of a new charge 
of dacoity, shortly before the conclusion of the defence, without adjournment, is improper 
though no objection is taken.® Whenever an amendment of the charge in any way tends 
to prejudice the prisoner, steps should be taken to prevent that consequence arising by ordering 
a new trial or suspending the trial going on, to enable him to make his defence, or to examine 
any material witness, or to recall any witness already examined ; the same principle extends 
to all instances of material prejudice arising to any one under trial from an amendment 
made in the course of proceedings. It is only in the case of charges closely related that a 
trial goes on forthwith after an amendment, and the trial might, without any unfairness, be 
deemed, for the reception of evidence and all other purposes, to have been a trial on the 
amended charge from its commencement.®®* A prisoner is said to be prejudiced when he is 
unfairly affected as to his defence on the merits.®®® 
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Recalling of witness after addition or alteration of charge— S. 2S1 Cr. P. C. 

Under S. 231 Cr. P. C., it is imperative that a Court, when it alters or adds to a 
charge after the commencement of the trial, should allow the prosecutor and the accused 
to re-call or re-summon and examine with reference to such alteration or addition, 
any witness who may have been examined and also to call any further witness whom 
it may think to be material.^ Accused was originally tried under S. 324 I. P. C., and 
after the evidence for the prosecution a charge under that Section was framed. After the 
evidence for the defence was concluded the trying Magistrate altered the charge into one 
under S. 307 1. P. C., and, without giving the accused an opportunity to re-examine the 
witnesses for the prosecution in regard to the altered charge or to produce such further 
evidence as he might have in his defence on that charge, committed him to the Court of 
Session for trial on the charge so altered : Held, that the procedure of the Magistrate 
was entirely illegal and was likely to prejudice the accused in his trial before the Court 
of Session, and the order of commitment must be set aside.^®^ When a charge is 
amended, the accused has a right, under S. 231 of the Code, to recall and examine 
with reference to the amendment any witness who had been examined already and it is 
wrong to restrict his right to the examination of only those witnesses on the basis of whose 
evidence the charge had been amended.^®® The provisions of S. 231 are not inappli- 
cable to cases where, under S- 228 of the Code, the trial is immediately proceeded with. 
The accused has the right to recall prosecution witnesses, even if the alteration in the 
charge could not affect his defence, and the Magistrate has no discretion in the matter.^ 
When a charge is altered, the accused is entitled to have his new witnesses examined, 
unless the Magistrate thinks that application for the examination of such witnesses is 
made for the purpose of vexation or delay or for defeating the ends of justice, in which 
case it is essential that he must record the grounds. When a charge is amended 

under S. 227 Cr. P. C., then under S. 231 there is the right of re-calling witnesses. In 

general that procedure exists and where it is necessary that a charge should be amended, 
then such a right *s allowed. There are, however, certain cases in which it is not necessary 
to amend the charge and a conviction can be made without a charge for the offence 

of which there is a conviction ; thus when the conviction is for a minor offence [S. 238 

{2) ]. So, when the charge is of rape and the conviction is of abetment of rape without 
amending the original charge, the conviction is not rendered invalid.^ ® ^ It is no duty of the Court 
to ask accused if he wishes to recall or re-examine any witness ; it is essential that the 
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accused should ask for permission.®®* S. 231 applies only to the alteration of a charge 
after the commencement of the trial. Proceedings in a Magistrate's Court must be held 
to be proceedings in an inquiry under Ch. XVIll and not proceedings in a trial, as 
soon as -the Magistrate decides under S. 347 to commit the accused for trial in the 
Court of Session.®*® Amendment directed by the High Court involves the duty mentioned 
in S. 231.®*' 

Power of the High Court or the Appellate Court when accused is misled by 
absence of a charge or by an error in the charge— S. 232 Cr. P. C. 

If the Chief Court thinks that in consequence of material error in a charge, the 
accused has been misled, it is bound to direct a new trial to be had upon a charge 
framed in the proper manner.®*® A Court of Appeal or Revision would always be slow 
to interfere with the exercise of discretion vested in the lower Court under S. 227 Cr. P. C. 
to allow amendment of a charge, and would not interfere unless such discretion has 
been perversely or arbitrarily exercised.®** 

S- 232 applies to all cases in which the accused was misled, including cases in 
which the conviction was in compliance with the terms of the law, and not merely to 
cases in which the conviction was irregular.®** 

In a charge framed under S. 498 1. P. C., against the accused in the trial Court, it 
was alleged that he had taken the woman away from the complainant's custody, but 
the nature of the evidence showed that the charge was intended to relate to the alleged 
taking away of the complainant’s wife from one B's house. There was, however, no fin' 
ding that B had the care of the woman on behalf of her husband, the complainant, nor 
was there any evidence on the record that would justify such a finding. Held, that from 
the scanty nature of the evidence connecting the accused with the offence, it would not be 
proper to order a retrial on an amended charge.®*® 

There is an irregularity when the offences of kidnapping and abduction have been 
included in one head under one charge ; but when such irregularity has not resulted in 
any prejudice to the accused, it does not amount to a material error within the meaning of 
S. 232 and is condoned by S. 537 Cr. P. C.®** 
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The prisoner was charged only under S. 302 I. P. C. The Judge told the Jury that 
their duty, after considering the question of provocation, was only to acquit or convict of the 
charge of murder : this direction was wrong. The Judge should have drawn their attention 
to S. 238 Cr. P. C. If the Jury found, as a fact, that the person killed had given grave and 
sudden provocation so as to deprive the prisoner of the power of self-control they, as judges 
of the facts, had a right, where the only charge was murder, to find a verdict of culpable 
homicide.**’ The effect of S. 238 Cr- P. C., is to invest a Jury trying an offence with 
authority to find, as an incident to such trial, that certain facts are proved which constituted only 
a minor offence, though such minor offence be not triable by Jury.**® Two persons along 
with others were charged under S. 149 read alternately with Ss. 302, 304 and 325 I. P. C., that 
is, with being members of an unlawful assembly at a time when (1) murder, or (2) culpable 
homicide not amounting to murder or (3) grevious hurt, was caused by some members of 
that assembly in prosecution of its common object. The Jury absolutely acquitted all except 
these two men whom they unanimously found guilty only under S. 325 I. P. C. The Judge 
requested the Jury to reconsider their verdict, as there was no charge under that Section. Held, 
that the Judge was wrong in doing so. The requirements of the law are satisfied if, in 
returning their verdict, the Jury returns a verdict of conviction of a minor offence forming part 
of one of the charges.*** On a charge under S. 366 1. P. C., the Judge should have left to 
the Jury, in case the intent specified in the charge, viz. in order that the girl might be seduced 
or forced to illicit intercourse, be not found by them, to find the accused guilty of the minor 
offence under S. 361 1. P. C.* In a case under Ss. 147, 366 and 498 1. P. C., the Judge can, 
even in the absence of a charge under S. 341 and S. 352 I. P. C., ask the Jury to convict 
under S- 147, by inviting them to consider whether an offence under S- 341 or S. 352 had or 
had not been committed, because the offence under the latter Section is involved in the charge 
under Ss. 366 and 4981. P.C.*” The omission to instruct the Jury as to their verdict, if 
they found that there was no unlawful assembly but that hurt was caused by any one or more 
of the accused, is a serious misdirection-* ’ * 

As to cases illustrating the power of the Jury to convict for offences for which no 
charge has been framed, see Notes under Heading "Verdict on charges not framed” in 
’ Chap. VIII. of Part 11, ante. 


8. 288 Cr. P. C. 

The correct way of charging the Jury as regards to the evidence of a witness whose 
statements before the Court and before the Committing Magistrate were contradictory to each 
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other, is to leave it to the Jury to consider the contradictions and whether they would believe 
the witness.^ The Judge ought to tell the Jury that the evidence of witnesses who have 
retracted their statements to the Committing Magistrate should be regarded with great caution. 
A direction that it was clear that such witnesses have altered their evidence as far as possible 
to secure the acquittal of the accused, does not leave them an option to accept the evidence 
given before the Committing Magistrate or that given at the trial, and is therefore a misdirection 
vitiating the charge. * ’ 

Though the Judge has a discretion to put in depositions given before the Committing 
Magistrate, yet a damaging deposition, that would seriously prejudice the case of the accused 
as not having been subjected to cross-examination, ought not to be put in for the first time 
before the Jury.^^® 


S. 842 Cr. P. C. 

As to the law on this subject, see Notes under Heading Examination of the accused' 
in Part II, Chapter VI, ante. 

Under the Code of 1861 it was held that under S. 372 the accused is to be called upon 
to enter upon his defence and to produce his evidence and if the accused makes a statement 
in defence it ought to e recorded ; that if he does not voluntarily make a statement and 
declines to answer any question put by the Court under S. 373 the fact should be noted ; 
and that when there is nothing to show the nature of the defence, a note of the address to the 
Court (if any) under S. 374 should be recorded ; and it was also held in a case that in that 
particular case the omision to make such a record did not cause any prejudice because 
the accused persons appeared to have severally addressed the Jury,®^® A Sessions Judge 
made a remark that in criminal cases the unsupported declaration of a prisoner is entitled to 
some weight. The High Court observed : — "\ am to remark that if the case for the prosecution 
be proved by evidence, the unsupported statement of a prisoner is entitled to no weight ; 
to entitle it to weight it must be supported by evidence."''^ ^ ^ 

A Sessions Judge had said, — ‘They (i.e., the pri^bners tried at one trial) may be takfri 
as witnesses for each other and the question is whether you will accept their story or that of 
the prosecution, and for that purpose you must compare them both, point by point. The 
High Court observed, — “This, we observe, is not a correct view of the law, and there can be 
no comparison drawn between sworn depositions of witnesses on the one hand and bare 
statements of prisoners on the other, — statements which they had the most direct interest in 
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making and which, if credited, would have the effect of absolving the makers from the offence 
charged against them. Such statements were altogether inadmissible ; they were no evidence 
at all, and the Judge ought not to have alluded to them as evidence.®^* 

The record of the examination of the accused is obligatory under S. 364 of the present 
Code.*®* By not conforming to the provisions of Ss. 364 of the Code the Judge 
deprives the accused person of a Valuable right and also deprives himself and the Jury of 
the opportunity of drawing such inferences from his refusal or answers as they think just, 
which they are entitled to do under S. 342 Sub-sec (2).®** In a case tried with the aid 
of a Jury the Judge should examine the accused with care so that the defence or its 
hollowness, where it is untenable, may be fully impressed on the minds of the Jury.®* ^ 

A Judge should warn the Jury that the statement of an accused not amounting to a 
confession cannot be considered against a co-accused.®*® Omission in this respect is a 
material misdirection, fatal to the trial, even though the Judge deals separately with the 
evidence against each accused, and in doing so did not refer to such statements as evidence 
against each of them.®* * If there are no directions on the statements of the co-accused the 
conviction should be quashed.®** 

In a certain case the question was whether the prisoner had filed two documents 
knowing or having reason to believe that the date of a certain decree had been altered to 
1872. The prisoner's original defence was that the alteration had been made, after the filing 
in the Sherista, by the amlahs or the judgment-debtor. In the Sessions Court, for the first 
time, the prisoner stated that the judgment-creditor may have sent him the decree thus altered. 
As regards the first defence the Sessions Judge said to the Jury. — "If you are satisfied that 
Col. 3, has not been altered and that the same hand wrote 1872, then it is clear that 1872 is 
not the true, date of the decree and that the prisoner wrote that untrue date," etc. The High 
Court said that the use of this words 'true' and ‘untrue’ at that stage of the charge was not 
accurate, and that the Judge should have said 'correct' and 'incorrect' instead of 'true' and 
'untrue' and they also pointed out that the original decree had not been produced and there 
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was no evidence to show what the correct date was. As regards the second defence the 
Judge had told the Jury, — “If this were the true answer why did he not say so from the 
first ? And why now does he hesitate to say that he wrote the figure 2 himself from the 
decree as he then found it ? It is reasonable to expect an innocent party to explain suspicious 
circumstances at once if he can," etc. The High Court set aside the verdict, holding that 
in the charge the learned Judge attributed an undue importance to the statements or excuses 
made by the prisoner.^®® 

The prisoner, when before the Magistrate, on the usual statutory formula concluding with 
the words “Do you wish to say anything in answer to the charge ? You are not obliged to 
say anything unless you desire to do so," etc., being read out to him at the close of the case 
from prosecution, said, “1 do not wish to say anything except that I am innocent." The fact 
that the prisoner had not disclosed the defence on that occasion was adversely commented 
on by the Judge. Held, that the comment on the failure to make further statement 
were improper.^*® 

Statements made by the accused in answer to questions put by the Committing Magistrate 
under S. 364 Cr. P. C., which questions were not put to enable any circumstance appearing 
in evidence against him, are wholly inadmissible, and the Judge should point out to the Jury 
that it was so. Where, instead of doing so, the Judge draws the attention of the Jury to 
those statements, that seriously prejudices the accused and so the trial is vitiated.^®’ Where 
the Judge had failed to invite the Jury to consider carefully what each of the accused said 
in his statement with reference to the charges framed against him and failed to point out to 
the Jury the attitude to be taken towards a retracted confession as evidence against co-accused : 
Held, that the verdict must be set aside and retrial ordered.*'^®® The statement of the accused 
under S. 342 Cr. P. C., amounted only to an assertion of innocence and an explanation 
of how he made the retracted confession. The Judge omitted to put the statement to the 
Jury, but the language used by the Judge was such that the Jury must have throughout 
appreciated perfectly well what the accused's defence was and the reasons for which he 
maintained that the Jury should disregard the confession made by him. Under the circums- 
tances, it was held, that no harm was done by the Judge's omission to deal specifically with 
the statement of the accused.^®® 

When written statements are filed on behalf of the accused, the attention of the Jury 
should be drawn to their contents. In a case in which the Sessions Judge in his charge to the 
Jury referred to the Section of the Penal Code defining the offences and after setting out the 
elements necessary to constitute them, stated before them what parts of the prosecution case, 
if proved, constitute which of the offences and very briefly referred to the witnesses who 
proposed to prove which part, and as regards the accused's written statements observed : “Jury 
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said they remember it and do not wish it read through again/' the High Court condemned 
the charge as a whole.* 


S. 465 Cr. P. C. 

Procedure in case of an insane accused. — 

The question of the sanity of the accused may come up for the consideration of the 
Court of Session or the High Court in two ways, viz : (i) When it appears to such Court 
at the trial of the accused that he is of unsound mind and consequently incapable of making 
his defence, ; and (2) when from the evidence taken in the course of the trial, it appears to such 
Court that the accused was of unsound mind when he committed the act which constituted 
the offence, though there is nothing to show that he is of unsound mind and at the time of the 
trial. It may well happen that the accused is of unsound mind and incapable of properly 
conducting his defence at the time of the trial, though he was of sound mind and responsible 
before the law for his actions at the time when the deed charged against him was committed. 
The question, therefore, whether the accused is insane at the time of the trial, is quite 
distinct from the question whether he was insane at the lime when the offence was 
committed ; and the latter question can never arise pending the consideration of the former, 
for the former question is an issue to be tried preliminarily to the regular trial.*® ^ The issue 
to be tried in such a case is the state of the prisoner s mind at the date of the arraignment, not 
at any prior time.*®* S. 465 Cr. P. C., deals with the procedure in trying this issue. The 
•question whether an accused person is entitled to acquittal under the general exception of 
insanity as defined in S. 84 I. P. C., can only arise when the procedure laid down in Ss. 464 
and 465 Cr. P. C., was duly followed.*®^ The question is a separate one and is to be 
inquired into in a separate manner,* ® * 

Whenever it appears to the Court that the accused on trial is of unsound mind and 
consequently incapable of making his defence, the Jury, or the Court with the aid of assessors, 
shall, in the first place, try the fact of such unsoundness and incapacity and S. 465 ( as 
amended by S. 121 of Act XVIII of 1923 ) requires that if the Jury or Court, as the case may 
be, is satisfied of the fact, the Judge shall record a finding to that effect, and shall postpone 
further proceedings in the case, and the Jury, if any, shall be discharged. 

The accused may appear to the Court insane from his demeanour in the dock,*®® his 
conduct or statements when his plea is being taken or from information received otherwise ; 
he may show signs of insanity during the course of the trial *®® The probability then arises 
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that the accused may be unable to understand the proceedings. In such a case a Jury is sworr» 
to ascertain whether the accused is "fit to plead", which means whether he is of sufficient 
intellect to comprehend the course of the trial so as to make a proper defence. If the accused 
is found not fit to plead, he is not to be tried, but he is to be detained during His Majesty's 
pleasure.**^ The moment the question of insanity is raised the Judge must put it to the Jury 
as a preliminary issue.^** The Court is bound to inquire, before it begins to record evidence 
in the case, whether the accused is or is not incapacitated by unsoundness of mind from 
making his defence ; if it fails to do so, the subsequent inquiry about the soundness or 
unsoundness of mind does not cure the defect.*** The question must be tried first and not 
during the whole of the trial.®** The provisions of S. 465 are mandatory.® *‘ 


The preliminary inquiry held under S. 465 (though deemed to be a part of the trial of 
the accused under Sub'S. 2 of S. 465), is not a trial in the sense of ascertaining whether the 
accused is guilty or not of the offence charged.®*® In this preliminary inquiry, the onus of 
proving the soundness of mind and capacity of the accused is on the prosecution ;®®* while 
in the regular trial, the onus of proving that the accused was insane at the time of committing 
the offence is on the defence.®** The question may be tried, aided, if need be, by 
medical evidence.**® But it is obvious that the questions which are to be put to expert 
witnesses in this preliminary inquiry would be quite different from those which might be put 
when the defence of insanity would be taken.®** 

In such preliminary inquiry the finding that the accused is insane must be arrived at by 
the Jury, when the trial is by Jury, or by the Judge aided by assessors, and not by the Judge 
himself personally;®*' and such finding shall be recorded by the Judge. The omission to 
record such finding vitiates the trial.®*® 


After recording such finding the Judge shall postpone further proceedings in the case, 
and the Jury, if any, shall be discharged. The accused may be released on bail or kept in 
custody as provided in S. 466 Cr. P. C., pending investigation or trial. 

If, on the other hand, the Judge or the Jury find the accused capable of making his 
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■defence, the trial shall proceed and the onus is then on the accused to prove unsoundness, 
within S. 84 I. P. C., on the date of the offence.®®* 

Sub'S. (2) of S. 465 is merely an enabling enactment giving the Court, which should 
subsequently try the accused, power to take into consideration the earlier proceedings as if 
they were part of the record in the trial without the necessity of formal proof and does not 
make it necessary to hold a preliminary inquiry first and then a subsequent trial with the 
consequence that the personnel of the Court must remain throughout as originally 
constituted.®^® 

Chargte to the Jury. — 

Where in the course of the trial an accused person showed signs of insanity, the Judge 
instead of raising a preliminary issue as to the soundness of mind of the acesused and his 
capacity to understand the proceedings to be tried by the Jury, first asked the Jury to observe 
the accused closely and to form their own opinion, and proceeded with the trial and the Jury 
found the accused not insane ; held, that the procedure adopted was improper ; and retrial 
was ordered to try the issue of insanity first. ‘ The Judge in commencing his charge to the 
Jury said : — "The accused D is charged with murder of R and on being called on to plead 
to the charge he has told you that he did kill R, but he has given reasons for doing so which 
are foolish and absurd, and which might lead to the inference that he is suffering under 
delusion and that he is not to be accounted responsible for his action. What you have, 
therefore, to try is, whether the accused, at the time he killed R, by reason of unsoundness of 
mind was incapable of knowing the nature of the act he committed or that he was doing what 
was wrong." Held, that the issue as to whether the accused was of unsound mind at the 
time of the trial, and incapable of properly making his defence was a preliminary issue to 
that put by the Sessions Judge and should have been first submitted to the Jury.®*® 

In a case in which the prisoner, arraigned on an indictment for felony, appeared to be 

deaf, dumb and also of non^sane mind, Alderson B, put three distinct issues to the Jury, 

directing the Jury to be sworn separately on each : 1 st. whether the prisoner was mute of 
malice or by visitation of God ; 2nd. whether he was able to plead ; and 3rd. whether he was 
sane or not. And on this last issue they were directed to inquire whether the prisoner was of 
sufficient intellect to comprehend the course of the proceedings of the trial so as to make a 
proper defence, or to challenge a juror to whom he might object ; and he directed that if 
there was no certain mode of communicating to the prisoner the details of the evidence so 
that he could clearly understand them and be able properly to make his defence to the charge 
against him, the Jury ought to find that he was not of sane mind.®* ® 
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In a case where testimonies differed as regards the sanity of the prisoner, some saying 
that they believed the prisoner was really insane, while a Doctor gave his opinion that the 
appearances were feigned, Williams, J., in his summing up, observed that while on the one 
hand it would be a serious thing to put a man on his trial when incapable of properly 
instructing his counsel for his defence, yet on the other hand the Jury should carefully guard 
against giving prisoners the opportunity, by simulating madness, to pervert the course of justice 
even for a single day.* ^ ^ 


S. 509 Cr. P. C. 

The special rule for the admission of medical evidence, given in S. 509 Cr. P. C., has 
been enacted, because in the exigencies of service the Civil Surgeon might be transferred to a 
distant place or otherwise professionally engaged and it would be most inconvenient, if not 
impossible, for him to be present at the trial subsequently held in the Sessions Court for the 
purpose of giving evidence. Where, therefore, the medical evidence will be a material piece 
of evidence in the case, the Medical Officer should be examined at the earliest opportunity 
by a Magistrate in the presence of the accused. This Section does not require that to render 
the evidence of a medical witness admissible at the trial before the Court of Session, it should 
be recorded by the Magistrate who is making the inquiry into the case, but permits expressly 
the deposition of a medical witness taken and attested by any Magistrate in the presence of 
the accused to be given in evidence in an inquiry, trial or other proceeding.*^* The Magistrate 
should generally record the evidence of a Medical Officer instead of leaving it to the Court 
of Session to do so.*^ * It is the duty of the Magistrate to fully examine the medical witness 
with reference to the injuries found by him at the examination of the person produced before 
him.*^^ His deposition, thus taken and attested by the Magistrate, may be subsequently given 
in evidence in any inquiry or trial or other proceeding under the Code of Criminal Procedure 
without the necessity of calling the Medical Officer as a witness in such subsequent inquiry 
or trial. The presence of the accused has been made a requisite so that he may have the 
opportunity of testing the truth of the Medical Officer's testimony by cross-examination or 
otherwise. The circumstance that the evidence of the Civil Surgeon given in English was 
not interpreted to the accused was held to be of small importance, where it was understood 
by the prisoner's Counsel, and all necessary questions were put to the witness.*^* Before the 
deposition of a medical witness taken by a Committing Magistrate can, under S. 509, be 
given in evidence at the trial before the Court of Session, it must either appear from the Magis- 
trate's record, or be proved by the evidence of witnesses, to have been taken and 
attested by the Magistrate in the presence of the accused. The Court is neither bound 
to presume under S. 80, nor ought it to presume under either S. 80 or S. 1 14, III (c), of 
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the Evidence Act, that the deposition was so taken and attested.® * ® The words "presence of the 
the accused" w«e not in S. 323 of the Code of 1872, but such presence was held necessary.®®® 
Failure to append a certificate in the prescribed form has not the effect of making the evidence 
inadmissible, if it otherwise appears that the statement was recorded and attested by the 
Magistrate in the presence of the accused.®® ® 

The words "or taken on commission under Chapter XL", which were not in the Code 
of 1882, were inserted in the Code of 1898 to allow the deposition of a medical witness 
taken on commission to be put in evidence, which could not have been done under the Code 
of 1882 as was held in 9 A. 720, 10 A. 174 and 18 C 129. 

Besides the Civil Surgeon there are other Medical Officers who may be called as witnesses 
viz, a Commissioned Medical Officer, Native Surgeon, Assistant Surgeon, Warrant Medical 
Officer, Passed Hospital Assistant, Hospital Apprentice or Civil Apothecary. All these are 
authorised to examine bodies forwarded to them for the purpose of post'mortem examination 
under S. 1 74 Cr. P. C. The words "other medical witness," however, does not apply 
exclusively to the Medical Officer in Government service. It may include a private medical 
practitioner. 

The only piece of medical report which may be admitted as evidence without calling 
the medical man is the report of the Chemical Examiner mentioned in S. 510 Cr. P. C. 

Deposition and not the report of a medieal man is evidenee. — 

The deposition of the Medical Officer is evidence, not his report. The substance of a 
report from a subordinate Medical Officer, with an expression of concurrence by the Civil 
Surgeon, cannot be read as evidence under this Section.®®® A letter of a Medical Officer 
expressing an opinion is not evidence.*® ® The only opinion of a Civil Surgeon, which can 
be considered in judicially dealing with the case, is an opinion expressed by him when 
examined as a witness under the usual tests to which witnesses are subjected.*®* The report 
of the post-mortem examination written in the form usually filled up by the Civil Surgeon at 
the time of the said examination is not evidence and no facts could be taken from it.®®* It can 
only be used by the witness who conducted the post-mortem inquiry as an aid to memory ; 
S. 509 is not intended to be applied when the medical witness is present in Court.*® ® Notes 
of autopsy or personal inspection of a body after death,*® ® or a death certificate® ®® are not 
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evidence. The certificate of the Professor of Anatomy at the Grant Medical College as to 
certain bones sent to him for examination is not per se admissible in evidence ; it is only 
hearsay evidence ; the Professor must be examined as a witness,*** T »e certificate of a 
Civil Surgeon as to the noxious nature of a trade is not legal evidence.**® The medical 
witness must be examined directly as to the facts and cannot merely attest as correct his 
previous death-certificate,*®^ or deposition in another case.®** 

The evidence of a medical man, who has seen, and has made a post-mortem examination 
of, the corpse touching whose death the inquiry is, is admissible, firstly to prove the nature of 
injuries which he observed, and, secondly, as evidence of the opinion of an expert as to the 
manner in which those injuries were inflicted, and as to the cause of death.*** 
Although the deponent may not be called as a witness, the Sessions Judge is not precluded 
in any way from calling the medical man and examining him as a witness ( See Sub-s. (2) of 
S. 509 Cr. P. C. ) and this should be done in every case in which the deposition taken by 
the Magistrate is essentially deficient or requires further explanation or elucidation.®*^ In a 
case of murder or manslaughter, when the medical report is inconsistent with the prosecution 
evidence, it is the duty of the prosecution to call the Medical Officer himself or to give other 
medical evidence in the hearing of the Jury. The prosecution has no right to stand merely 
upon the deposition given by the Medical Officer before the Committing Magistrate in its 
recorded form.**® In a case depending almost entirely upon medical evidence, the evidence 
of the Civil Surgeon should not be tendered and accepted as sufficient evidence. All the 
evidence before the Magistrate as to the symptoms should be re-taken and the Civil Surgeon 
should be examined as an expert in the case in regard to those symptoms.*** 

Report or Certificate of a medical maa may be used only to refresh his 
memory, or to corroborate or contradict him. — 

The Medical Officer who held the post-mortem examination may use the report to 
refresh his memory when giving evidence, but the report itself is not admissible in evidence.*** 
The writer of such reports or certificates may be corroborated*®* or contradicted*** by them. 

Value of the opinion of a medical witness, or of a Chemical Examiner. — 

A Civil Surgeon gave his opinion that from the nature of the injury on the head of the 
deceased, he could not have uttered a word after being struck. Witnesses, however, deposed 
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that the deceased spoke certain words. The Judge disbelieved these witnesses on the strength 
of the medical opinion: Held, that it is not the proper way to try a case to rely on 
mere thedries of medical men or skilled witnesses of any sort against facts positively 
iproved.®*® A Jpdge is not entitled to discard the whole of the direct evidence of credible 
•and unimpeached witnesses who depose that they with their own eyes saw something done, 
upon the strength of the opinion of a medical witness to the effect that those things could 
not have been done.® ^ * Where there was strong direct evidence as to the place of a certain 
murder but no blood was detected by the chemical examination of the earth and the leaves 
and grass takeh from that place, the negative effect of the Chemical Examiner's report was held 
hot to be sufficient to rebut the strong direct evidence as to the place of occurrence.** - 
Vyhere in a case under S. 325 I. P. C. the medical opinion was that the injuries of the 
deqeased , were not, in the case of a man of ordinary health, dangerous to life ; held, that 
the Judge should have specifically called the attention of the Jury to such opinion.®*® 
The rule that the evidence of one party should not be received as evidence against another 
party withdut the latter having an opportunity of testing its truthfulness by cross-examination, 
‘applies more forcioly to a criminal case where death may be the result. No person, 
therefore, ought to be put in peril of capital or any punishment on a written report of a 
Chemical Examiner not given on oath and untested by cross-examination. To accept such 
a riepoft, whatever it may contain, as proof of death by arsenic poisoning or of anything, is 
an impossible proposition of law.®** 

Improper admiasion of a medical report. Effect of— 

Where there is sufficient evidence, independent of the inadmissible medical report, 
the fact, that the Judge in his charge to the Jury has used that report as evidence and 
commented upon it need not affect the conviction,®*® When a certificate or report of 
a Civil Surgeon is relied upon as proof of hurt or grievous hurt and there was no other 
evidence on the point, the conviction should be set aside.®** Medical evidence adduced on 
behalf of the prosecution before the Committing Magistrate cannot be left over to be 
read for the first time at the time of the Judge's summing up. All the evidence for 
the prosecution must be given before the accused is called on for his defence and the accused 
is clearly entitled to observe upon or rebut the prirna facie evidence afforded by the evidence 
of the medical witness recorded by the Committing Magistrate.®*' 


How to take the opinion of a medical man as an expert. — 

A medical rnan, who has not seen the corpse, is in a position to give evidence 
of his opinion as an expert. The proper mode of eliciting such evidence is to put to the 
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hypothetically the facts which the evidence of the other witnesses attempts to 
prove, and to ask the witness' opinion on those facts. The questions are to be put in 
this way 

"Assuming such-and-such facts to be true, what is your opinion on the matter ?" 
"Assuming such-and-such an injury, an injury of such-and-such a kind, to have been 
inflicted, what is your opinion as to the nature of the weapon by which it was possibly 
or probably inflicted ?" 

The facts thus hypothetically stated to the witness would, of course, be the facts 
which the evidence of other witnesses in the case attempted to prove, and as to which 
it was for the Jury to find whether they had been proved or not.®** No facts stated 
in the report of a medical man can be taken by another medical witness as the basis 
of his expert opinion,® nor can the Court examine him on matters contained therein,®*® 


S.510Cr. P. C. 

The Section speaks of any Chemical Examiner or Assistant Chemical Examiner. 
This will include an Additional Chemical Examiner. The word 'any' was introduced 
in the Code of 1882 by S. 14 of Act X of 1886 in view of the suggestion, made in the 
case of Q E. v. Antal Singh , which held, under the relevant Sections, that "Additional 
Chemical Examiner” was not included in the words "the Chemical Examiner or 
Assistant Chemical Examiner", 

The original report of the Chemical Examiner to Government bearing his signature, 
and not a copy of the report, should be put in evidence.®*® "Under the hand of’ 
means, that in a case of poison, it must be signed by the officer who detected the 
poison, and who, from personal knowledge, can certify to the correctness of the result 
embodied in it.®*® 

Before the report is admitted in evidence, the identity of the packet received by 
the Chemical Examiner with that taken from the prisoner must be proved by calling the 
packer and despatcher.®** The Judge should warn the Jury that before using the 
Chemical Examiner’s Report they must be satisfied on the evidence that the substances 
examined were in fact what they were said to be.®*® Where there was no evidence 
to connect the parcels which reached the Chemical Examiner with those which were 
despatched by the Assistant Surgeon, held, that this was not a mere technical defect 
and therefore the report of the Chemical Examiner as to the contents of the parcels 
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could not be taken into consideration; held further, that as the parcels did not reach 
the Chemical Examiner, who lived only 5 miles off, until 3 days after the despatch and 
the delay was not explained, it was an important omission.*®* A report which does 
mot give sufficient information about the quantity of poison found, is unsatisfactory, without 
the examination of the medical man who examined the corpse or of the Chemical 
Examiner.*®* Whenever a Magistrate or a Court of Session finds that the report is 
inadequate, they should not admit it in evidence unless the officer concerned submits a 
full and satisfactory report or has been examined in support of it. However, if a 
Sessions Judge or Magistrate admits a report which is meagre and unsatisfactory, it is not 
possible for the Chief Court or High Court to reject it as inadmissible.*®* But where it was 
not objected to by the accused or his Counsel, nor did they make any request for the examina- 
tion of the Chemical Examiner, the report must be taken to be admitted.*®* The provision 
of S. 5 10 is of an exceptional nature. It is, however, deliberately enacted, and the Courts 
are bound to give effect to it. It can hardly be open to the Courts to render the enactment 
nugatory by refusing to attach any weight to the report of the Chemical Examiner unless he is 
examined. It is always open to the Court to call the Chemical Examiner, when this course 
is deemed necessary in the interests of justice. He does not, as a rule, give any opinion as 
to the cause of death, but merely reports the result of the chemical examination of the subS' 
tance sent to him. It is for the Court to determine the cause of death from the report, the 
post mortem examination report and the other evidence in the case.**® 

An appellate Court cannot peruse the Chemical Examiner’s report unless it passed a 
formal order admitting it as additional evidence and complied with the provisions of S. 428 of 
the Code.*** 

When a report is received from the Chemical Examiner containing a quantitative 
analysis, it should be shown to the Medical Officer who conducted the post •‘mortem examina' 
tion so that he may be in a position to state before the Committing Magistrate what are the 
medicO'legal inferences to be drawn from the report.®** 

As to the value of a Chemical Examiner’s Report, see Notes under heading " Value of 
the opinion of a Medical witness and of Chemical Examiner" , ante. 
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CHAPTER III. 
Of Evidence. 

S. 6, Evidence Act. 


Res gestae.-- 

The statement of a person, not examined as a witness, alleging abduction by the 
accused year before, is not part of the res gestae, within S. 6 of the Evidence Act, of the 
subsequent abduction for which they were on trial, and was therefore not admissible in 
evidence. Where such a statement was admitted in evidence, which gave a direct denial 
to the main defence of the appellants, which was to the effect that the girl was made over 
by the said person to one of the appellants and had been married to him ; Held, that the 
reception of this evidence seriously prejudiced the accused and is a good ground for setting 
aside the conviction.* 

The prisoners were charged with abetment of dacoity. Evidence was given that the 
names of the prisoners were called out by the lathials who attacked the house. The 
Judge told the Jury : “If the Jury believe that this cry was raised, although the mention 
of the names of the prisoners by the lathials cannot be taken as direct evidence against them, 
it is clear that the mention of their names by parties who are known to be their servants 
may be taken as a corroboration of the other circumstantial evidence which has been adduced 
against the said prisoners." Held, that, it being admitted that the prisoners were not present 
at the time of the dacoity, it must first be proved that the dacoits were set in motion by the 
prisoners, and the offence was the probable result of the abetment or a part of the cons- 
piracy, before the cries of the dacoits can be made corroborative evidence against the 
prisoners, and consequently the Judge has misdirected the Jury ; and further, that the Judge was 
wrong in telling the Jury that the cries were uttered by persons known to be the servants of 
the prisoners, whereas he ought to have told them that unless the evidence established the fact 
that the prisoners did abet the offence and the dacoits were the hired servants of the prisoners 
(the prisoners were acquitted of the charge of hiring the lathials). the cries of the mob ought 
not to be received as evidence as forming part of the res gestae and showing the character 
of the principal act.* The prisoners, who were alleged to have abducted a woman at night, 
produced a witness who gave evidence that he had seen certain other women of the 
abducted woman’s house^hold search for something at dusk the same evening, the 
suggestion being that the woman was actually missing in the evening and could not have 
been abducted at night, but the women themselves were not examined ; Held, that the 
evidence was not admissible under Ss. 6, 8 or 9 of the Evidence Act.® 
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The Judge misdirects a Jury if he tells them that the statement of the approver witness 
to the effect that the prisoner B exclaimed at or about the time of the commission of the 
offence that C (another prisoner charged with instigating the offence) had urged him to commit 
such and such an offence, is evidence against C.* 

What is the first reasonable opportunity after the commission of a sexual offence for 
the prosecutrix to make a complaint (so as to make the evidence of the person to whom the 
complaint is made admissible) must depend on the circumstances of each . case ; an early 
comp aint is not excluded because there has been a previous complaint.® 


S. 8, Evidence Act. 

Motive.— 

The prisoner was charged under S. 47 1 I. P. C., for dishonestly using a forged document. 
The forgery consisted in the alteration of some dates. The facts showed that there could 
apparently be no motive for altering those dates. Under the circumstances, the Judge ought 
to have directed the attention of the Jury to the above apparent want of motive, and have 
left it to them to decide whether a fraudulent or dishonest intention could be fairly inferred 
or presumed ; but instead of doing so he directed them to consider whether the prisoner was 
interested n making the alterations, and, if so, to infer a dishonest motive. The charge was, 
therefore, defective and materially prejudiced the prisoner, and a new trial should be ordered.* 
Where the Judge in his charge to the Jury suggested speculative motives for a crime of so 
serious a nature as dacoity with murder ; Held, that it was a serious misdirection, as a native 
Jury are too apt to adopt any suggestion, however speculative, as to motives for any given 
crime. ^ Where the eye-witnesses are discredited, no stolen property was found and there was 
no credible motive for the crime, the Judge should direct the Jury to be extremely cautious 
in convicting of dacoity.® Where, however, any statement requires corroboration in material 
particulars, evidence of motive by itself is not sufficient for such purpose ; because motive 
is not a material particular, for it is not the duty of the prosecution to prove any motive and 
it is impossible in most cases to assign motives to the conduct of other persons.® However 
strong and convincing the evidence of an adequate motive may be, that evidence is not so 
important as the direct or circumstantial evidence of the commission of the crime with which an 
accused person may be charged. Absence of motive is, of course, not sufficient to establish 
innocence, but it is important and should be placed before the Jury.* * In a case of libel the 
appellant complained that the Judge had not mentioned the absence of motive. The (!^urt of 
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Criminal Appeal : '"In many cases is this a matter of importance, but in this * * not 

* * of any." * In a case in which the prisoner had been convicted of culpable homi^ 
cide not amounting to murder the Sessions Judge had told the Jury that "the mere want or 
failure of proved ilhwill at once disposed of the higher charge of murder." Seton-Karr, J. 
said : — "1 do not understand why the Sessions Judge told the Jury that the mere want or 
failure of proved ilUwill at once disposed of the higher charge of murder * * Granting 
that no motive was proved, the murder was deliberately perpetrated. The Sessions Judge 
should have told the Jury that if they believed the evidence of the main witnesses, they should 
not hesitate to convict the prisoners of culpable homicide amounting to murder, for I do not 
see any circumstance to take it out of that category. I should be sorry to say that in every 
case where a felloyv creature is barbarously and coolly put to death murder can not be 
sustained, unless a motive or previous ill-will was proved." 

It is the practice of the Courts first of all to lay before the Jury the direct evidence 
against the prisoners, and then to tell them that in determining the value of that evidence 
they should consider the evidence of the motive which is attributed as the cause of the 
offence. Where, therefore, the Judge, before laying the evidence before the Jury in detail, 
asks the Jury to consider whether, having regard to the previous relations between 
the deceased and the prisoner arising out of previous litigation, the accused were not likely to 
have committed the offence charged : Held, that it was misdirection which seriously prejudiced 
the prisoner under trial. ^ ^ 

Conduct. — 

Where the Judge in h s summing up commented upon the fact that one of the prisoners 
was absent from home on the night of the dacoity, and that he has adduced no evidence 
to contradict this or to show that he was innocently engaged ; it was held that this was an 
observation which should not have been made, and cannot but have seriously prejudiced the 
prisoner, for his own absence from home would be no legal corroboration of the evidence 
of the approver ; unless there was 'prima facie sufficient legal evidence to convict him of 
the offence, he would not be bound to account for his movements.^* But where the 
prisoner absconded and remained away until he was arrested seven months after the murder 
and he and ^his witnesses gave a false account as to the time when he left his village and did 
not give any other, such absconding is some corroboration of the accomplice's evidence that 
the prisoner was a'party to the murder, and is sufficient for the Court to act upon.^ ® 

Where the Judge, after pointing out to the Jury the Sub-Inspector's evidence that he 
found the accused and the other villagers absconding, wound up by saying, — "Under the 
circumstances, can the Jury doubt" etc : Held, that this was misdirection, in as much as it 
was the duty of the Judge to tell the Jury that absconding was a matter which was equally 
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consistent with innocence as with guilt, and that it cx)yld only be • Considered in connection 
with the rest of the evidence and it was for the Jury to attach any weight to it which the 
rest of the evidence enabled them to do, but thaHt wsi^ in itself a, circumstance of no weight.” 

The statement of a person, not examined at the trial, affecting the conduct of a witnes^ 
is purely hearsay, and not admissible under S. 8 of the Evidence Act. Where such a state- 
ment is admitted, and in view of the defence taken, serious prejudice to the accused is caused 
thereby, the verdict should be set aside. ' * It is a misdirection on the part of the Judge to 
place the conduct of a brother of the accused as evidence against the accused, as there was 
nothing to show with any degree of certainty that the knowledge which influenced the 
brother’s conduct was necessarily derived from the accused and that he did not act on his own 
initiative and without any suggestion from the accused.’ ® In a case under S. 471 and Ss, 471/ 
109 1. P.C., where the Sessions Judge commented on the conduct of the accused's pleader 
in the civil suit in these words : "Then I must bring to your notice the circumstance that the 
accused’s pleader in the civil suit adopted the extraordinary precaution of requiring his 
client to endorse on the document itself a statement that he and his brother tendered it for 
production in evidence in the suit before he, the pleader, would undertake to put it in”, the 
High Court observed — "Whether the conduct on the part of the pleader be usual or unusual 
it is no evidence against the accused in this prosecution.* ® 

Evidence relating to proposals for compromise ought not, in the exercise of a proper 
discretion, to be allowed to go in as evidence of guilty knowledge.* ’ 

When the Judge put before the Jury the evidence of conduct of one of the accused, 
as if the Jury could, if they chose, draw an inference from it against all the accused : Held, 
that there was a misdirection.** 

Where in a case of misappropriation the complainant waited for about three years before 
taking any serious steps for the recovery of his money, held, that this conduct should have 
been brought prominently to the notice of the Jury.*® 


S. 24, Evidence Act. 

As regards the admissibility of confessions the law on the subject is contained in S. 24 
of the Indian Evidence Act. This Section must be fairly construed according to its language, 


17. Asfar Sheikh (1910) 15 C. W, N. 198: II 
Cr. L. J. 557 ; 8 I. C. 52 ; Ofel Molla (1913) 
18 C. W. N. 180 ! 15 Cr. L, J. 147 : 22 I. C, 
723. 

18. Khijiruddin (1925) 53 C. 372 : 42 C. L. J. 504 : 
27 Cr. L. J. 266 : A. I, R, 1926 C. 139 : 92 

I. C. 442. 

19. Sourendra (1905) 10 C. W. N, 153 : 3 Cr. L. 

J. 144. 


20. Dhunno Kazi (1881) 8 C. 121: 13 C- L. R. 

151. 

21. Abbas Peada (1898) 25 C. 736 : 2 C. W. N. 
484, 

22. Waman (1903) 27 B. 626 : 5 Bom. L. R, 599. 

23. Ram Charitar (1930)34 C. W. N.954 s32 
Cr. L. J. 186 : A. I. R. 1931 C, 10 ; 128 I. C. 
807. 



CH-mi EVfDENGE^ 499 

and if this is done it is not possible to contend that the law in India is identical with the law in 
England as explained in Queen v. Thompson (1893) 2 Q. B. 12 : 17 Cox C C. 641 and the 
cases referred to therein (In England when a dpulM: arises as to the admissibility of a confession 
the Court has to decide whether it has been proved affirmatively to be free and voluntary). The 
<^uestion which a Court has to decide when determining on the admissibility of a confession 
is whether it appears to the Court to have been induced by the means mentioned in the Section. 
It may be that this Section does not require positive proof within the meaning of S. 3 of the 
Evidence Act of improper inducement to justify the rejection of the confession. The use of 
the word 'appears," it may be argued, indicates a lesser degree of probability than would be 
necessary if "proof" had been required. A Court might, perhaps, in a particular case, fairly 
hesitate to say that it was proved that the confession had been unlawfully obtained, and yet 
might be in a position to say that such appeared to it to have been the case. Still, although we 
think that very probably a confession may be rejected on well-grounded conjecture, there 
must be something before the Court on which such conjecture can rest.^ ^ The English case- 
law bearing on the question of admissibility of confessions was discussed in the judgment of 
the Privy Council in an appeal from the Supreme Court of Hongkong^ ® and it was said : 
"It has been established as a positive rule of English Criminal Law that no statement by an 
accused is admissible in evidence against him unless it is shown by the prosecution to have 
been a voluntary statement in the sense that it has not been obtained from him either by fear 
of prejudice or hope of advantage exercised or held out by a person in authority. The 
principle is as old as Lord Hale. The burden of proof in the matter has been decided by 
high authority in recent times in Reg. v. Thompson (1893) 2 Q. B. 12 : 17 Cox C. C. 641/' 

Confession—Voluntariaess and truth of — Duty of the Judge. — 

The Judge cannot leave it to the Jury to decide whether a confessional statement is 
voluntary or not. The Judge should decide the question of admissibility of the statement, on 
a decision come to by him that it is voluntary or not. After the Judge's decision has been 
given he should direct the Jury to say wether the confessional statement is true or not.^® 
Where the Judge without stating to the Jury his decision on the question whether the 
accused's confession was voluntary or not, left it for their decision, and he also omitted to tell 
them that it was for them to determine as to its truth : Held, that these amounted to misdirec- 
tion which vitiated the trial.^ ^ It is for the Judge to decide for himself whether prima facte 
the confession of the accused appears to him to have been induced by threat or promise and 
for that reason to be inadmissible. If he comes to the conclusion that it is inadmissible, he 
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must wlude it from the consideration of the JiBy* It is not the province of the duty to dedde 
the question of admissibility of evidence. On the* other hand, if the ■ dodge consider the 
confestion admissible, it is his duty to point out to the Jury that the fact that he considers the 
evidence admissible does not necessarily mean that it is true and it is for the Jury to make up 
th«r minds whether they should accept the confession, and in doing so they should naturally 
be guided to a large extent by their opinion on the question whether the confession was 
voluntary or not.®* The Judge ought not to take away entirely from the consideration of the 
Jury the voluntariness of the confession.® * To Judge of the truth or falsity of a statement, one 
must endeavour to find out whether it was voluntarily made, for a free and voluntary statement 
is some guarantee of its truth and one test which the Jury will have to apply to appraise its 
value is whether it was freely and voluntarily made.®* 

In telling the Jury that if they considered the confessions to have been voluntary, genuine 
and credible, they might convict the accused, there is no misdirection.** The question of 
the admissibility Of a confession is for the Judge, and that of its truth or falsity for the Jury. 
If a confession is voluntary but false, the Judge must admit it in evidence and put it to the Jury 
with proper direction as to its falsity for the purpose of appraisement of its worth, if the 
confession is true but the Court doubts its voluntariness, it must be excluded from evidence.*® 

As regards a confession the question may arise as to whether it is voluntary and also 
whether it is true. Neither is a question of law, both are questions of facts. But the point that 
arises is whether the confession is inadmissible in law, and in order to decide that point it is 
necessary to decide prima facie whether the confession wais voluntary. In other words, to the 
extent of the admissibility of the confession the Judge has to decide whether the confession 
is voluntary. These two questions of fact, namely whether the confession is voluntary and 
whether it is true are, in a sense, entirely separate from each other. A confession which is volun- 
tary is not necessarily true, and vice versa. But when the question arises not of admissibility 
but of proof, that is to say proof of the truth of the confession, it is not surprising to find, having 
regard to the course of human conduct that the two questions are mixed up ; and the truth of 
the confession may to a certain extent be inferred from its voluntariness. Therefore, if the Judge 
has to decide the question of voluntariness in its bearing on admissibility, there is no reason 
why the Jury should not consider the question of voluntariness in its bearing on the truth of 
the confession. To ask the Jury to accept the voluntariness of a confession and then to consi- 
der its truth quite apart from the question of its voluntariness, is to ask them to attain a mental 
detachment which is unpractical and perhaps impossible and amounts to a misdirection.®* 
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Jardine, J. in v. iDada ^na** observed : "Although it was the duty of die Judge 
to point out, and of the Jury to weigh, the fact that the confessions had not been invalidated, 
and there was no proof of ill-treatment, I am of the opinion of Najiabhai, J. 'm Q- E.v^ 
that it was for the Jury to determine what weight to attach to those confessions 
as well as to any other portion of the evidence in the case. I think the Jury were competent, 
if not bound, to look at the probabilities, and apply to the case their general experience of men 
and affairs (Taylor on Evidence, P. 1244). The reports show that many confessions are 
induced by improper means, and that innocent people often accuse themselves falsely is known 
to the reader of any book on Evidence. Conspiracies to ruin people by false charges are not 
uncommon. 1 think, it is the duty of the Judge to lay the confessions properly before the Jury, 
pointing out the circumstances bearing for and against their value but it is for the Jury to form 
an opinion as to their weight. The retraction of confession is, as Mr. Justice Straight said in 
Q. E. V. Babu Lcd,^^ an endless source of anxiety and difficulty to those who have to see that 
justice is properly administered. The Jury have to bear their share of the burden, and to be 
extremely cautious, being bound to see if any reasonable doubt remains." The Judge should 
point out to the Jury any invalidating or detracting facts, such as interval after arrest, entire 
absence of criminating evidence,*^ to clear up any reasonable doubts, based on their general 
experience, though not shared by the Judge.®* A Judge is hardly justified in treating a confes- 
sion made by a prisoner before a Magistrate as a mere piece of evidence which the Jury may 
deal with in the same way as they would with the evidence of a witness of doubtful veracity. 
In asking the Jury whether they believe the confession of the prisoners, the Judge should have 
shown that, if there had been any doubt as to the reality or genuineness of those confessions, 
if there had been any suggestion that they had been induced to confess the commission of a 
crime, of which they were not guilty, by torture or the influence of fear or hope or reward, 
that such suspicion would have been removed by the fact that, on the persons so confessing, 
stolen property had been found, the possession of which was accounted for by such confession, 
and which was accounted for in no other way.®* 

It is the duty of the Judge, not of the Jury, to decide the point whether an accused person, 
while making a confession, was or was not in the custody of the police, as it is a matter of 
fact which is necessary to be proved in order to enable the confession to be admitted in 
evidence . (See. S. 298 ( 1 ) (c) Cr. P. C.)* * When a confession made before a Panchayet was 
placed before the Jury, the Judge stating that the members of the Panchayet were not 
persons in authority and the accused was not then charged with an offence : He.ld, that the 
Sessions Judge misdirected the Jury in the matter of the confession, the President of the 
Panchayet may be a person in authority within the meaning of S. 24 of the Evidence Act 
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and to tell the Jury that he was not was clearly erroneous, the matter d%)ending on a 
question of fact, viz, whether the confession was caused by any inducement, threat or promise, 
having reference to the charge against the accused ; that having regard to the inducement 
offered by the President and members of the Panchayet to the accused it is extremely doubt- 
ful whether the confession should have been allowed to be placed before the Jury at all ; 
it certainly ought not to have been placed before them without an explanation as to how 
they should value it, having regard to the circumstances in which it was made/ * The 
Village Magistrate said that if the accused spoke the truth he would consult the Head 
Constable and arrange that the accused should be taken as a witness. He recorded the confes- 
sion. The Judge in his charge made no reference to S. 24 Evidence Act, and he only said 
that if the confession was true it was enough to warrant the conviction : Held, that the 
Village Magistrate was a person in authority within the meaning of S. 24, and as the arrange- 
ment promised by him before the confession was made wais obviously intended to be one 
that would save the accused from prosecution if he would confess, the confession was not 
admissible.* * 

Where the prisoner retracted his statement when read over to him by the Magistrate 
who recorded it and said that he was compelled to make it, and the Judge, without making 
any inquiry or taking any evidence on the point, submitted the prisoner's statement to 
the Jury as a confession : Held, that the Judge was wrong in so doing, and that he should 
rather have charged the Jury not to accept the prisoner’s statement as a confession.*® As 
soon as an accused person, whose confession is being recorded, informs the Magistrate that 
he is making a confession under inducement it becomes useless to record the confession, 
and such a con ession, if recorded, becomes inadmissible and it makes no difference whether 
there was any inducement actually offered or not ; such a confession ought not to be 
allowed to go to the Jury.** A statement in writing by the accused, which contains 
an allegation from which it is to be inferred that the statement of which it forms 
a part was not made voluntarily, is inadmissible.*® 

Where the Judge tells the Jury that the confession of the prisoner need not be taken 
into account at all, and no reason is given for this extraordinary statement, it is a misdirection.* * 
The silence of a Judge in his charge to the Jury as to whether the confession is true or not or 
that it was for them to determine whether the confession was true or not, is a serious mis- 
direction calculated to mislead the Jury.* ^ 

A voluntary and genuine confession is legal and sufficient proof of guilt ; and the Judge 
was wrong in telling the Jury that the confession was evidence, but was not absolutely 
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conclusive.^® But it is a material misdirection to say that if a confession irrelevant under 
S. 24 of the Evidence Act is true, it is sufficient for conviction.^® 

Where a confession of an accused is placed before the Jury and was subsequently 
found not to have been properly recorded and so was ruled out as inadmissible, held, that it 
might reasonably be regarded as having affected in some measure the minds of the jurymen, 
however the Judge might have endeavoured to remove that impression from their minds ; and 
under the circumstances, the accused was entitled to a new trial. ® If a confession is admitted 
and from subsequent evidence it transpires that the confession is defective according to 
law and so inadmissible, it is open to the Judge to withdraw it from the Jury.® ^ 

It is a misdirection to treat as an admission a statement of the accused which is 
consistent with his innocence.®^ Whether the statement of an accused amounts to a con- 
fession or not is a matter for the Judge : Where a statement of an accused amounted to no 
more than that he had witnessed the perpetration of a crime but he denied having 
participated in it and alleged that he protested against it, it is admissible.®® Where the 
statements which the accused made when charged with the offence on the night of occurrence 
were referred to in the Judge's summing up as confessions and it was not clear whether he 
intended that the Jury should treat them as such, held that it was a misdirection ; also, 
where the Judge omitted to advise the Jury as to the attitude to be taken towards the retracted 
confession of a co^accused, held that it was a misdirection,®^ 


Retracted confession— Duty of the Judge. — 

In a trial by Jury, it is the duty of the Sessions Judge to determine whether confessions 
retracted at the trial are admissible. If he finds them irrelevant under S. 24 of the Evidence 
Act, he should so direct the Jury. If there is no evidence on the record showing that they 
are invalid by reason of any improper inducement or threat, they should go to the Jury with 
a direction that in the absence of evidence it is not to be presumed that they are inadmissible. 
Where the Judge observed : '"The mere fact of the withdrawal suggests that it (the confession) 
was obtained in an improper manner the High Court observed : "We do not think this 
remark was made as a direction of law, as it is contrary to the above ruling (referring to Reg. 
V. Balvant, 1 1 Bom. H. C. R. 137, and Q. E. .v Ohanja, 19B. 728). We take it to be the 
expression of the learned Judge's opinion on the value of a retracted confession as a matter 
of prudence ; and although we do not concur in so broad a statement about a retracted con- 
fession and will lay down no binding rule, we cannot say that a Judge has not a right to 
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'Sate.to the Jury hs views on such & matter, provided he states them as siich mattm of fact 
end not as directions of law. The Judge went on to leave the confession to the Jury to be 
treated from the point of view of prudence by them under the light of their own experience 
•as judges of the facts. On examining the whole charge we cannot hold that there was 
misdirection”.®* It is the duty of the Judge to determine the question of admissibility of a 
retracted confession under S- 298, Cr. P. C., and S. 24, Evidence Act. Where a confession 
is retracted by the accused on the ground that it was induced by torture, and especially when 
the confession is to be taken into consideration against his co-accused under S. 30 of the 
Evidence Act, and the accused has marks of violence on his body, it may be the proper 
course for the Judge to take evidence about the circumstances before admitting the 
confession in evidence. In the case of a retracted confession, if the Committing Magistrate 
finds, marks of violence on the body of the accused, he should ascertain from the Medical 
Officer in charge of the Jail whether on arrival of the : accused there the marks of violence 
oh the body of the accused were visible.®® Where the Judge told the Jury that, "as 
regards retracted confessions, the law is that you can look for corroboration in independent 
evidence. If that supplies such corroboration then you can confidently say that the confessions 
must be absolutely true and you can act upon them, otherwise not" : Held, that the Judge has 
misdirected the Jury, as there is no absolute rule of law that a retracted confession cannot 
be treated as evidence unless it is corroborated in material particulars by independent leliable 
•evidence.®’ Where a Sessions Judge made the following observations with regard to certain 
retracted confessions : — "They have been retracted and 1 advise you to pay no attention to 
them unless you think that they are corroborated by independent evidence. If you find that 
it has been satisfactorily proved that the first and second accused had in their possession 
property which was stolen on that night, that no doubt would be a corroboration, and you 
may rely upon the confessions, although they have been retracted”. It was observed by 
the High Court "We are aware that language of this sort is frequently used by Judges 
.with reference to confessional statements which have been retracted, and there are, no doubt, 
•cases in which the proposition involved has been pronounced to be a correct one. But 
we are of opinion that it cannot be laid down as an absolute rule of law that a confession 
made and subsequently retracted by a prisoner cannot be accepted as evidence of his guilt 
without independent corroborative evidence. The weight to be given to such a confession, 
it is clear, depends upon the circumstances under which the confession was originally given, 
.and the circumstances under which it was retracted, including the reasons given by the 
prisoner for his retractation. It is obvious that a confession, if itself reasonable and probable, 
must, if repeated more than once and retracted only at a late stage in the proceedings, have 
greater weight attached to it than a confession made once only and retracted after a short 
interval. There are other circumstances which may go to diminish or to increase frie weight 
that should be attached to a confession. In the present case, certainly the circumstances 
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under which the confessions were originally made and the fact of their repetition a few days 
later, are circumstances which ought to be brought to the attention of the Jury. The question 
which should be put to the Jury is not whether they are corroborated by independent 
evidence but whether, having regard to the circumstances under which they were made 
and the circumstances under which they are retracted, having regard to all the circumstances 
connected with the confessions, whether it is more probable that the original confession or 
the statements made before the Committing Magistrate are true.®* The Court will have 
to consider all the circumstances of the case as part of its duty under S. 298 Cr. P. C., to 
prevent the production of inadmissible evidence, though no doubt it has to examine primarily 
the invalidating grounds mentioned in the prisoner's retractation.®* The retraction of a con- 
fession is a circumstance of very varying importance. Its significance depends on the -nature 
of the confession, the circumstances in which it was made, the circumstances in which' the 
retractation was made, and the nature of the retractation. If a full and detailed confession 
is made in circumstances which make it unlikely that it was the result of coercion or 
inducement, the fact that it is subsequently retracted may mean little or nothing ; 
for the making of the confession can hardly be explained except on the hypothesis 
that it is true, whereas the retractation may fairly be explained as an act of policy, 
the result of legal advice, or the pressure of friends, or the suggestion of more sophisticated 
associates in the lock-up. If a confession is retracted at the earliest opportunity, more weight 
may fairly be attached to it than if the accused waits until the Sessions trial ; and a 
retractation which takes the form of a mere denial of the fact of making the confession 
can hardly ever be given the same importance as one which admits the making of the con- 
fession but explains it as due to coercion or illegal inducement. If there is anything in the 
evidence which lends support to a suggestion of the latter kind, the confession must always be 
most carefully scrutinized and the Court should be cautious about relying upon it. That is the 
real effect of the retractation of a confession. It does not cancel out the confession, but it puts 
the Court on inquiry as to its value, its voluntary character and the probability of its being true. 
And that is why it has been laid down frequently by the Court that as a general rule a retrac- 
ted confession requires corroboration of some kind, although, as a matter of law, corroboration 
is not necessary at all, as pointed out in Rama Kariyappa.^'^ But the amount of corrobora- 
tion which the Court will look for depends on the circumstances of the particular case, and 
sometime very slight corroboration will suffice.*' In some earlier cases the Madras High 
Court held that the failure on the part of a Judge to tell a Jury that a retracted confession must 
be supported by independent and reliable evidence corroborating them in material particulars 
amounts to misdirection. * * 
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The Calcutta High Court has, however, held in a recent case that a charge to the Jury 
that the accused might be convicted on his own statements, which had subsequently been 
retracted, without further corroboration, is not in accordance with law and amounts to a 
misdirection.*® Where the retracted confession of the co-accused is sought to be corrobora- 
ted by the tainted evidence of another accomplice, it is not sufficient for the Judge to call the 
attention of the Jury to the necessity of corroboration in material particulars ; he must em- 
phasize in his charge on the necessity for untainted and independent corroboration.** It is not 
safe to convict an accused person on his retracted confession standing by itself uncorroborated, 
or on the statements of witnesses brought in under S- 288 of the Criminal Procedure Code 
without independent corroborating testimony ; nor can these be joined together and held as 
mutually corroborating each other so as to justify a conviction based on them.*® The 
evidence of motive can never by itself be sufficient corroboration.** 

It is a serious misdirection to ask the Jury to take into consideration a retracted confession 
in considering the case of the other accused.** Retracted confession, whether voluntarily 
made or not, is to be determined by the Judge and not to be left to the Jury. Direction that 
accused retracting his confession must prove that it was not voluntarily made and that it is 
never possible to do this, is a serious misdirection.** Where the Judge, in the case of a retracted 
confession, without making any inquiry or taking any evidence, submitted the statement of the 
prisoner to the Jury as a confession and further told them that they may fairly infer from the 
prisoner's intentions that his confession was a true one : Beld, that there was a misdirection.** 

vA Judge is unnecessarily favourable to the accused if he tells the Jury that the value of 
his retracted confession is almost nil even as against him.*® 

The Patna High Ciourt has also held that a conviction cannot be based on a retracted 
confession unless it is corroborated. It is the universal practice of the Courts not to rely or act 
on a confession which has been retracted, unless after consideration of the whole evidence in 
the case the Court is in a position to come to the unhesitating conclusion that the confession 
is true.** 
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8. 25y Evidence Act. 

S. 25 of the Evidence Act says that no confession made to a Police-officer shall be proved 
as against a person accused of any offence. Questions sometimes arise as to how far confes- 
sional statements contained in a First Information given by an accused himself are admissible. 
These statements may contain, besides incriminating statements, statements as to the motive 
for the offence and the opportunity for the commission of the offence. The Calcutta High 
Court ^ * has held in a case where a first information of murder was lodged at the Police Station 
by the accused himself on the morning following the murder and in the narrative of events 
prior to the night of the occurrence he confessed that he had committed the offence, that 
although by reason of the provision of S. 25 of the Evidence Act the First Information 
was not admissible in its entirety, yet in so far as it spoke of events prior to the night of the 
occurrence it was admissible in evidence if and when proved. That case has been distinguish- 
ed and also doubted in a Bombay case, * * where it has been held that if the true underlying 
principle of S. 25 be founded on the view of the Legislature that confessions made to a Police- 
officer are suspect it would be very difficult to see how any part of a confessional statement 
can be admitted in evidence and it would seem impossible that a portion of it which deals 
with the opportunity or the portion of it which deals with the motive could be treated as no 
part of the confession. 


S. 27, Evidence Act. 

In laying down the law on the subject of the admissibility of the information leading to 
the discovery of any fact, which information was received from a person accused of any 
offence, in the custody of a Police Officer, the Judge has to bear in mind not only the 
limitations imposed by S. 27 itself, but also the general provisions of Ss. 24-26 of the Evidence 
Act. It is necessary, therefore, to notice some of the important judicial decisions bearing on S. 27. 

Provided that.— These words suggest that S. 27 is a proviso to something enacted in the 
previous Section or Sections. The previous Sections dealing with confession are Ss. 24, 25 
and 26. Generally, confession is a species of admissions by a person charged with an offence, 
stating or suggesting the inference that he committed it ; and under S. 21 of the Evidence 
Act, it may be proved against him. But the admissibility of such a confession in evidence is 
restricted by the provisions contained in Ss. 24-26. 

S. 24 says that a confession caused by inducement, threat or promise, proceeding from 
a person in authority, is errelevant, that is to say, is not admissible in evidence. 

S. 25 says that a confession to a Police-officer cannot be proved against the accused. 

S. 26 says that a confession made to any person whatsoever, by a person whilst in the 
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custody of a Police-officer, unless it be made in the immediate presence of a Magistrate, 
cannot be proved against such person. 

It is not necessary to deal here with the confession made in the immediate presence 
of a Magistrate, as that is governed by the provisions of S, 164 of the Code of Criminal 
Procedure. 

From the above three Sections, it may be laid down broadly that : ( I ) Involuntary 
confession, i. e., confession induced by threat or promise, is inadmissible ; (2) confession, 
voluntary or involuntary, made by a person to a Police-officer, whether he was at that 
time in the custody of the Police or not, is inadmissible ; (3) confession, voluntary or 
involuntary, to whom-so-ever made, made by a person whilst he is in the custody of a 
Police-officer, is inadmissible. The 1 st lays stress to the involuntariness of the confession, 
the 2nd lays stress on the person to whom the confession is made, and the 3rd lays stress on 
the fact that the person making the confession is in Police custody. 

Then comes S. 27 and it says as follows : — 

"Provided that, when any fact is deposed to as discovered in consequence of information 
received from a person accused of any offence, in the custody of a Police-officer, so much 
of such information, whether it amounts to a confession or not, as relates distinctly to the 
fact thereby discovered, may be proved." 

-The first question, that naturally arises, is whether the Section is a proviso to all the 
three Sections 24, 25 and 26 or whether it is a proviso to S. 26 only or to Ss. 25 and 26, only ? 

There is no dispute that S. 27 is a proviso to S. 26. ^ 

That it is a proviso also to S. 25 has been held in several cases.’® 

Whether it is also a proviso to S. 24, has been discussed in some cases, and there is a 
conflict of decision on the point. The applicability of S. 24 comes in in this way. Suppose 
it is proved that an accused person, while in custody, made a confession under the influence 
of a threat or promise of pardon proceeding from a Police-officer, who must be taken to 
be a .person in authority within the meaning of S. 24. Suppose that the confession contains 
information which leads to the discovery of some fact. The confession is inadmissible under 
S. 25, because it was made to a Police-officer. The confession is also inadmissible under S. 24, 
because it was made under compulsion or inducement. If S. 25 alone applied, S. 27 would 
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let in the information. But as S. 24 also applied to the case, the information is barred unless 
S. 27 is taken, as a proviso to S. 24 also.^ ® 

In the case of JR, v. JRam Plowden, J. observed as follows 

''It is very clear that S. 27 qualifies S. 26. It is not clear that it qualifies S. 25. It is 
certain that it does not qualify S. 24, as to confessions made upon an improper inducement 
by a person in authority, within the meaning of that Section, when the accused person is not 
in the custody of a Police-officer. If the improper inducement was held out by a master 
to a servant, not being in the custody of a Police-officer S. 27 clearly would not apply. 
Whatever might be discovered upon the information given, the confession would be irrelevant. 
It can hardly be supposed that the Legislature intended that if the person accused had been 
arrested a statement made by him, while in custody, should be provable while a statement 
made by him while at liberty should be irrelevant. S. 24 is absolute as well as prohibitory 
in its terms. It excludes all confessions improperly induced by persons in authority from 
accused persons. The improper inducement (or threat) is the ground of exclusion. It 
regards as immaterial the person to whom the confession is made, and the circumstances 
whether the accused person is or is not in custody at the time.'' 

On the other hand the matter came up for consideration before a Full Bench of the 
Allahabad High Court in the case of Misri v. where it was held that S. 27 is a 
qualifying Section to Ss. 24, 25 and 26. The Calcutta High Court also, without .referring 
to the above Allahabad case, independently came to the conclusion that S. 27 controls also 
S. 24. Sut Lor t^WiUiomSr J. \n Sup, and Rem, of Legal Ajfairs v. Bhajoo, ante held 
that S. 27 is not a proviso to either S. 24 or S. 25. 

The Lahore High Court has now held that S. 27 controls S. 24 as well as Ss. 25 and 
26. It observes that the broad ground for not admitting confessions made under inducement 
or to a Police-officer is the danger of admitting false confessions, but the necessity for the 
exclusion disappears in a case provided by S. 27 when the truth of the confession is 
guaranteed by the discovery of facts in consequence of the information given.* ® 
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Fact deposed to. as discovered. — 

The expression "fact" as defined in S. 3 includes not only the physical fact but also 
the psychological fact or mental condition of which any person is conscious. It is in the 
former sense that the word is used in S. 27.® * The fact deposed to must be relevant to 
the case. Thus, where the accused, who was charged under S. 302 I, P. C., stated to the 
Police that "he had given gur to the deceased, and that with the gur he had administered 
some drug which he had with him and that with the same drug he had made an application 
for putting on a sore on the leg of Siban Hajam of Adra," and the Police went to Siban Hajam 
and got the medicine from him which after examination by Chemical Examiner was found 
to contain arsenic. The fact discovered that at some previous date the accused had treated 
one Siban Hajam with arsenic for a bad leg was not relevant in any way to the present charge 
against him, and so it was held that the statement, which was clearly incriminating, was not 
admissible.*® On the other hand, it has been Ae/d, that S- 27 has nothing to do with the 
question as to whether the fact is or is not relevant and that question must be determined 
with reference to the other provisions of the Evidence Act.® ® The fact discovered must 
be one which, of its own force, independently of the confession, would be admissible in 
evidence ; the discovery of a rope or stone which, save for the confession, would be altogether 
indifferent, cannot take a confession out of the excluding rule ; its relevancy and probative 
force, both, must not be the offspring of the confession itself.** The discovery of a person 
who is afterwards proved to be a dacoit is not the discovery of a fact within the meaning 
of S. 27.*® The fact that first information of the commission of an offence was discovered 
from information received from an accused in custody may be deposed to, but not his 
confession that he was concerned in the commission of that offence.** Accused gave 
information in these words : "1 shall produce the lathi with which I killed Ismail." The 
l<Uhi which the accused handed over had no marks of blood whatsoever. Held, that if 
the mere fact of the lathi having been handed over the Police might be relied upon, for 
the purpose of introducing an alleged confession made by the accused to the Police, the 
provisions of S. 26 would be nugatory.* ’’ The Court must not, under cover of the provisions 
of S. 27, allow the discovery of ordinary articles like lathifi, knives, sticks, and clothes to be 
introduced under that Section, so as to admit what are practically confessions to the Police, 
and that the discovery ought to be of a fact which is directly connected with the crime 
itself.** 

The statement of the prisoner was "that he had robbed Krista of Rs. 48/- whereof he 
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had spent Rs. 8/- and had Rs. 40/-”. The prisoner’s wife brought Rs. 40/- from his house and 
the prisoner surrendered the Rs, 40/- to the Police-officer. Hsld, that no facts deposed to were 
discovered by the aforesaid prisoner’s statement.* • Where the accused pointed out to the 
Police the places where certain acts were committed, held, that the evidence regarding it is not 
admissible under S. 27, because no fact was discovered in consequence of the information 
given.*® When the accused pointed out, in the course of the Police investigation, a dhuturn 
tree and said that he had taken the fruit of it, AeW, that the statement was inadmissible.® * 
Statement of the accused to the Police showing the place in the jungle where the rape took 
place, could not be admitted in evidence under S. 27, as it does not come under that Section.®* 

Two guns, said to have been used in a dacoity and taken on loan by two accused, were, 
on information given by the accused that they had used them in a dacoity, recovered from 
persons who were both licence-holders and held licence covering the guns recovered from 
them. Held, it could not by any stretch of imagination be held that there was any discovery 
in the case of these guns within the meaning of S. 27.®* 

When a Police-officer deposed to the fact that the accused, who was charged with 
murder, had stated to him that he and K had stolen some hides from C, and upon such 
statement he had sent for C, and recorded his information, and when it appeared that C had 
already informed the Police of the fact of the theft, though the witness was not aware of it : 
Held, that the statement was inadmissible upon the ground that it would be most dangerous 
to extend the provisions of S. 27, and allow a Police-officer, who is investigating a case, to 
prove an information received from a person accused of an offence in the custody of a Police- 
officer on the ground that a material fact was thereby discovered by him when that fact was 
already known to another Police-officer.** 

The accused was charged under S.411I. P. C. He was questioned by the Sub-Ins- 
pector and he offered to produce the stolen property. In consequence of these statements, 
a number of witnesses were taken by the accused to a field close to his house, and there, at 
a spot pointed out by the accused, the stolen haguna was dug out of the ground ; then the ac- 
cused took the party to the outer court-yard of his house, and pointed out a spot in a drain close 
by ; further digging in the slope of a spot of the ditch at a place covered with rubbish brought 
to light an earthen pot containing Rs. 940, — declared by the accused to be part of the stolen 
Rs. 1000/-. Held, that the statement of the accused that the property in question had been kept 
concealed by him in the place pointed out, is admissible against him, that when the statement 
of the accused is a necessary preliminary to the fact discovered, it is admissible under S. 27 
of the Evidence Act, and that the question whether the statement is sufficient to enable the 
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Police to make the discovery by themselves or is only of such a nature as to require further 
assistance of the accused to enable them to discover the fact, being immaterial.®® 

P, accused of the murder of a girl, gave to a Police-officer a knife, saying it was the 
weapon with which he had committed the murder. He also said that he had thrown down 
the girl's anklets at the scene of the murder, and would point them out. On the following day 
he accompanied the Police-officer to the place where the girl's body had been found, and 
pointed out the anklets. Held by Straight, J., that such statements, being confessions made to 
a Police-officer, whereby no fact was discovered, could not be proved against P ; that the 
anklets were not discovered in consequence of what he had said, for, on the contrary, the 
accused himself went with the Police, and pointed out the spot where they were lying in 
short it was by his own act and not from any information given by him, that the discovery 
took place. Stuart, C. J., on the other hand, held that, so far as the anklets are concerned, 
the statement that he had thrown down the anklets at the scene of the murder, was admissi- 
ble.®® The opinion of Straight, J. was followed in a Bombay case,®^ where the accused 
said they had concealed the grain (subject of theft) in a jar which they forthwith produced, 
and it was held that as the accused themselves produced the jar, it was by their own act and 
not from any information given by them that the discovery took place, and therefore S. 27 
did not apply. The above cases were noticed by the Full Bench in the case of Q. E, v. 
Nana,^^ where the statement of the accused was that "he had buried the property in the 
fields" ; he then took the Police to the spot where the property was concealed, and with his 
own hands disinterred the earthen pot in which the property was kept. Sargent, C. J., observ- 
ed : "It is clear, that it was upon the information which the statement gave to the Police 
that they accompanied the accused to the spot where the earthen pot was disinterred by the 
accused containing the property, and it is equally clear that, if it had not been for this 
information, the property would not have been discovered, and it is, therefore, in accordance 
with the ordinary use of such terms to say that the discovery of the property in this case was 
"the consequence" of the information. It set the Police in motion, the immediate consequence 
being that the Police asked the accused to show them the spot and accompanied him there; but 
such a proceeding on the part of the Police was with a view to the discovery of the property, 
and was a natural consequence of the information they had received from him and so con- 
nected with the final result, viz., the discovery of the property as a causa causans- Whether 
the statement made by the accused is of such a detailed description as to enable the Police 
themselves to discover the property, or only of such a nature as to require his assistance in 
discovering the exact spot where the property is, cannot, in our opinion, affect the question. 
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In both caseS^ there is the guarantee afforded by the discovery of the property for the correct- 
ness of the accused's statement and which is presumably the ground of the admissions of the 
exception to the general rule." 

The accused made a statement during investigation by Police as to his having thrown a 
(/am* and a gandasa into the Canal. In consequence of the statement, the Police recovered 
the articles from a neighbouring village, having discovered from a boy the fact that the darri 
and gandasa had been found in the place pointed out to them by the accused. Held, that 
there was immediate connection between the staterrient and the discovery and the statement 
was admissible in evidence.®® 

‘Discovered’ — Meaning of — Fact already discovered. — 

The word 'discovered' is used in a peculiar sense. The test is that the fact discovered 
must be discovered in the sense, that the proof of the existence of that fact no longer rests on 
the credibility of the accused’s statement hut rests on the credibility of the witnesses who 
depose to the existence of that fact.^ 

Facts, already discovered, cannot be said to be discovered in consequence of an informal 
tion received from an accused person. Thus, when a fact is discovered in consequence of 
information received from one of several persons charged with an offence, and when others 
give like information, the fact should not be treated as discovered from the information of A. B, 
and this will let in, under S. 27, only so much of the information as relates distinctly to the 
fact thereby discovered.^ It is not a proper course, where two persons are being tried, to 
allow a witness to state "they said this" or "they said that". It is certainly not at all likely that 
both the persons should speak at once, and it is the right of each of them to have the witness 
required to depose as nearly as possible to the extact words they individually used.^®® Robert*^ 
son and Rattigam, JJ. observed in Miizammal v. Cr : — ^ "This Court and all other High 
Courts have pointed out time after time the futility of taking two persons together to point 
out murdered bodies, stolen properties and so on. How is it possible in most cases to say 
that one did not simply follow the lead of the other ? This has been so frequently pointed 
out that we will not labour the point further. Had there been nothing but this evidence 
regarding th^ "joint" discovery it would not have been possible to decide which of the two 
had made the discovery, and the whole case against these two would have broken down." 
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Joint discoveries are not admissible against any of the accused persons unless it can be shown 
who first made the discovery. * ® * 


When a material fact, for instance, the manner in which a theft was committed, has 
already be^ discovered by some other means, an accused’s subsequent statement relating 
to the same fact, while in the police custody, is not admissible against him under S. 27.*“® 
When things were not discovered on information received from the accused but they had been 
discovered by an accomplice, the conduct of the accused in this respect is inadmissible in 
evidence against him.^®* But the discovery referred to in S. 27 is discovery to or by Police- 
officers, and facts already known to persons other than Police-officers may be said to be 
discovered in consequence of information received, within the meaning of S. 27.*®^ A fact 
known to the Police cannot be re-discovered on the statement of an accused so as to make 
such statement admissible. ^®* Incriminating admissions of an accused before the Police- 
officers cannot be said to lead to the discovery of several places pointed out by the accused, 
where they are already known and cannot be said to have been 'discovered' in consequence 
of the said admissions with the meaning of S. 27.^®* 


In consequence of “Information” — Meaning of the word.— 

The word 'information' cannot be used as synonymous with the word "statement". 
The word "information" as distinct from the word 'statement' connotes two things, namely, 
a statement or other means employed for imparting knowledge, possessed by one person to 
another and the knowledge so derived by the other person- ® * ® The word seems to suggest that 
even if a single statement contains more information than what is contempleted in S. 24 of the 
Evidence Act, the statement is not to go in as a whole nor is it to go in as a statement at all, 
but what is admissible is the particular (^formation given by the statement which has led to the 
discovery.’ ’ ‘ 

The 'information' must precede the discovery, in order to be admissible. ’ ’ * Where 
there is no evidence to show that before the accused took out the property they or any of them 
said where it was buried, the stolen property taken out by them from the place where it was 
hidden cannot be said to be discovered in consequence of the information given by them 
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within the meaning of S. 27 and the fact that all the accused go together and take out the 
property has no value against any one of them.^ ‘ * 

“In the custody of a Police Officer*’ — Meaning of. — 

When a person states that he has done certain acts which amount to an offence, he 
accuses himself of committing the offence ; and if he makes the statement to a Police-officer 
as such, he submits to the custody of the Officer within the meaning of S. 46( 1) Cr. P. C., and 
is then in the custody of a Police-officer within the meaning of S. 27 of the Evidence Act.^^* 
Where the accused, who was suspected after the first report had been made, made a 
statement and pointed out the dead body to the Police and his name was subsequently 
mentioned in the second report : Held, that the accused was not in any kind of custody 
at the time he made the statement and that it was consequently not admissible under S. 27.*'* 
But if he was under detention as a suspect such a statement would be admissible. * * * Though 
a person need not have been formally arrested before the recovery of incriminating articles, 
yet if that person has been suspected from the beginning and has apparently been treated as 
an accused, though no restraint on his movements has been imposed, still that person is in 
custody of the Police within the meaning of S. 27.*** As soon as an accused person or 
suspected person comes into the hands of a Police-officer he is, in the absence of clear and 
unmistakeable evidence to the contrary, no longer at liberty and is therefore in custody within 
the meaning of S. 26 and S. 27 of the Evidence Act. The idea of 'free detention' or absence 
of formal arrest is altogether mistaken, sometimes even hypothetical. It is an infringement 
of the spirit while appearing to conform to the strict letter of the law.‘ * * 

Whether the accused was in custody or not is a question for the Judge.* * * 


So much of such information, whether it amounts to a confession or not, as 
relates distinctly to the fact thereby discovered, may be proved. — 

The judicial interpretations of the above words in S. 27 differ : Some have given them a 
wider scope and some have given them a restricted meaning. The difference lies in answering 
the question, how much of the information may be proved ? The Bombay and Calcutta 


113. Dito(I930) 33 Cr. L J. 106: A. I. R. 1931 
S. 154 : 135 I. C. 267. 

114. S»ntokhi (1932) 12 P. 241 (S. B.) : 34 Cr. L. J. 
349: A. I. R. 1933 P. 149: 142 I. C. 474 
[over.ruling Deonandan (1928) 7 P. 41 1 : 29 
Cr. L. J. 790 : A. I. R. 1928 P. 491 : 1 1 1 I. C. 
1 18 : and referring to Lalit Mohan (1921) 49 (i. 
167 : 25C. W. N. 788 : 22 Cr. L. J. 562: 
62 I. C. 578]. 

115. Jalla (1931) 32 P. L. R. 347 : 32 Cr. LJ. 650 : 
A. I. R. 1931 L 278: 131 1. C. 93. See 
Durlav (1931) 59 C. 1040 : 36 C. W. N. 
373 : 53 Cr. L. J. 546 : A. 1. R. 1932 C. 297 : 
138i:C. 116. 


116. Nawab Din (1933) 34 P. L R. 637 : 34 Cr. 
L. J. 683 : A. 1. R. 1933 L. 516 : 144 1. C. 12. 

1 17. Aishan Bibi (1933) 15 L 310 : 36 Cr. L J. 14 : 
A. I. R. 1934 L. 150: 152 I.C. 206 [distin- 
guishing Durlav (1931) 59 C. 1040: 36 
C. W. N. 373 : 33 Cr. L. J. 546 : A. I. R. 
1932 C. 297: 138 1. C. 1 16 ; and relying on 
Jilla (1931) 32 P. L. R. 347 : 32 Cr. L. J. 
650 : A. I. R. 1931 L. 278 : 131 I. C. 93 and 
Maung Lay (1923) 1 R. 609 : 25 Cr. L.J. 381 : 
A. I. R. 1924 R. 173 : 77 I. C. 429). 

1 18. Maung Uy (1923) 1 R. 639 : 25 Cr. L. J. 381 ; 
A. I. R. 1924 R. 173 : 77 I. C. 429. 

119. Bath and Jones ( 1 91 0) 5 Cr. A. R. 1 77. 
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High Courts have generally given the words a restricted scope, arid a Full Bench of the Lahore 
Court has recently done the same. The other High Courts have, in some cases, given the 
words a wider scope. We note below some of the important cases on the subject under the 
heading of the different High Courts which decided them. We notice, however, that lately 
the tendency has been towards giving the Section a restricted meaning. 

Bombay High Court.— 

It is not all statements connected with the production or finding of property which are 
admissible ; those only which lead immediately to the discovery of property, and so far as 
they do lead to such discovery, are properly admissible. Whatever may be the nature of 
the fact discovered, that fact must, in all cases, be itself relevant to the case, and the 
connection between it and the statement made must have been such that that statement 
constituted the information through which the discovery was made, in order to render the 
statement admissible. Other statements, connected with the one thus made evidence and 
so mediately, but not necessarily or directly, connected with the fact discovered, are not 
to be admitted, as this would rather be an evasion than a fulfilment of the law, which is 
designed to guard prisoners accused of offences against unfair practices on the part of the 
Police. For instance, a man says : “You will find a stick at such and such a place, I killed 
Rama with it.” A Policeman, in such a case, may be allowed to say he went to the place 
indicated and found the stick ; but any statement as to the confession of murder would 
be inadmissible. If, instead of "You will find," the prisoner has said, "I placed a sword 
or knife in such a spot/' when it was found, that too, though it involves an admission of a 
particular act on the prisoner's part, is admissible, because it is the information which has 
directly led to the discovery, and is thus distinctly and independently of any other statement 
connected with it. But if, besides this, the prisoner has said what induced him to put the 
knife or sword where it has been found, that part of his statement, as it has not furthered, 
must less caused, the discovery, is not admissible. The words in S. 27 of the Evidence Act, 
"whether it amounts to a confession or not” are to be read as qualifying the word "informa- 
tion" in the immediately preceding context, not the words "so much” ; and the effect is 
that, although ordinarily a confession of an accused while" in custody would be wholly 
excluded, yet if, in the course of such a confession, information leading to the discovery 
of a relevant fact has been given, so much of the information as distinctly led to this result 
may be deposed to, though as a whole the statement would constitute a confession which 
the preceding Sections are intended to exclude. * ® ® 

The accused was charged under S. 41! 1. P. C. He, in answer to the question, of the 
Police as to where the property was, replied, "Yes. 1 have kept it, 1 will point it out. I have 
buried it in the . fields.” He then took the Police to the spot where the- property was 
concealed, said that he had buried it there and, with his own hand, disinterred an earthen 
pot in which the property was kep^. Held, that the ‘statement of the accused that he had buried 
the property in the fields distinctly set the Police in motion, a^d led to the discoveryiof the 

120. Jot* Hasji (1S74) 1 1 B. H- C. R. 242. ,, 
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property ;; that the statemcntMhat “he had kept" the property is not necessarily connected 
with the fact discovered, and was, therefore, not admissible and that a statem^t is equally 
admissible under S. 27, whether the statement is made in such detail as to enable the Policfe 
to discover the property themselves, or whether it be of such a nature as to require the 
assistance of the accused in discovering the exact spot where the property is concealed.^ 21 

A statement of a person accused of murder that he has burnt the clothes of the 
deceased and would show the Police where he had done so, and the clothes were shown 
to the Police, though it amounts at least to an admission of constructive guilt, is admissible, 
under S- 27.^*® The above case further held that a confession of a limited kind allowed, 
by S. 27 may be taken into consideration against a co-accused under S. 30 of the Evidence 
Act.'*® 

In order that S- 27 may be applicable it is necessary to know exactly what the statements 
were as they are admissible only so far as they lead to the discovery of some fact and no 
further.'** If the accused gives information to the Police in a form which divided the 
information under several heads, that which directly leads to the discovery will be admissible, 
and the other heads will not be. If, on the other hand, he makes a compound statement, 
the Judge, before he records it as evidence or leaves it to the Jury, should divide the sentence 
into what are really its component parts and only admit that part which has led to the 
discovery of the particular fact. If the accused said : "1 will produce the share 1 received 
in such and such a dacoity, the fact that there was a dacoity, that the accused took part in it, 
and that he got part of the proceeds are not admissible, but the statement, as to where the 
property is, will be.'*® 

Calcutta High Court. — 

No judicial officer dealing with the provisions of S, 27 should allow one word more 
to be deposed to by a Police-officer detailing a statement made to him by an accused person, 
in consequence of which he discovered a fact, than is absolutely necessary to show how the. 
fact that was discovered is connected with the accused so as in itself to be a relevant fact 
against him. S. 27 was not intended to let in a confession generally, but only such particular 
part of it aS set the person to whom it was made in motion, and led to his ascertaining the fact 
or facts of which he gives evidence. ' * * Thus, when a Police Officer deposed that an accused 


■12.1. N*na. (1889) 14 B..260 (F. B.). 

122; Shivabhai (1926) 50 B. 683 ; 27 Cr. L.J. 1140 i 
A, .1, .R. 1926 B. 513 : 97 1. C. 660. 

123. In re Sankappa (1908) 31 M. 127; 18 M. L. J. 
^l7Cr..L, J. 325; Rama Birapa (1878) 3 
■ B. 12. ; 

J24. ^putraya (1930) 32 Bom, L R. 574 ; 3) Q-. 
L. J. 1104 > A. K R. 1930 B. 244 1 126 I. C. 
- 876.. 

■: ■ y 


125. Cinu Chandra (1931) 56 B. 172 : 33 Cr. L. J. 

396 : A. I. R. 1932 B. 286 : 137 I. C. 174. - 

126. Adu Shikdar (1885) 11 C. 635 [endorsing the 
observations of Straight, J. in Babu Lai (1884) 
6 A, 509 (F.B.) ; 4 A. W. N. 229 ; and dissen- 
ting from the observations of Stuart; C. J. in 
Pancham (1882) 4 A. 198 :2 A. W.N. 21. 
The case qf . Pagaree , Shaha U 873) 19 W. R. 
51 referred to by the Sessions .Judge, may be 

/ ,^k<?ni to ho Jorigergood lavvj; : 
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had told him that he had robbed K of Rs. 48/', whereof he had spent Rs. 8/', and had got 
Rs. 40/', and that he had made over the Rs. 40/', to him ; Hdd, ifelit the statement that he robbed 
K of Rs. 48/', was not necessarily preliminary to the surrender of Rs. 40/-, and was inadmissible 
in evidence against him.* * * The word used in S. 27 is not "statement" but "information" and 
this seems to suggest that even if a single statement made by an accused person contains more 
information than what is contemplated in S. 24, the statement is not to go in as a whole, nor 
is it to go in as a statement at ail, but what is admissible is the particular information given 
by the statement which has led to the discovery. If, therefore, an accused person were to 
state to a Police-officer that he killed A with a knife and concealed the dead body in that 
place, the further information that he himself had killed A is not admissible under 
S. 27.*** A first information of murder was lodged with the Police by the accused himself 
and in it he stated among other things that he had committed the offence. Held, that 
the first information was not admissible in its entirety but so much of it as contained a 
narrative of events prior to the occurrence and the portion which led to the discovery 
of material evidence were admissible in evidence. Thus a Police-officer can depose that the 
accused went to him and stated "that his wife was lying wounded with a sword on the bed" 
but not the statement that he had severely hacked his wife.’ * ® 

In Supdt. and Rem. nf Legal Affairs v. Bhajw Majlii^^'’ Lort- Williams, J. observed 
that S. 27 is not a proviso to either S. 24 or S. 25 and the English law prevailing at the time 
when the Evidence Act was passed may be taken to continue in India. There the practice 
is to allow it to be stated in evidence that in consequence of information received from the 
prisoner certain facts had been discovered ; thus, to that extent fixing the prisoner with know- 
ledge. It was held in this case that S. 27 must be strictly construed and any relaxation must 
be sparingly allowed, care being exercised to see that the purpose and object of Ss. 25 and 26 
and the safe-guards provided in S. 27 are not rendered nugatory by a lax interpretation. 

Madras High Court. — 

If an accused makes a statement which is admissible under S. 27 of the Evidence Act 
the whole of the statement which leads to the discovery of the stolen property is admissible, 
and sentences should not be cut up so as to reduce the statement only to the actual words 
which the accused may use to express the fact that he had hidden the property. The state- 
ment of an accused, while in police custody, that he had in his possession certain stolen property 
is admissible in evidence even though he himself produces the property, and it makes no 
difference whether the accused himself digs out the property from the place where it is hidden 
or whether on information given by him some one else digs up the ground and produces the 
property.*** The test of the admissibility is: "Was the fact discovered by reason of the 


127. Adu ShiWw (1885) 1 1 C. 635. 

128. Amiruddin (1917) 45 C. 557 : 22 C. W. N. 
213 : 27 C. L. J. 148 : 19 Ct. L. J. 305 : 44 
K 321 [referring to Chema (1897) 25 C. 
413 : 2 C. W. N. 257 and Nana (1889) 14 B. 
260 (F. B.) 

129. Lain M<rfian (1921) 49 C 167 : 25 C W. N. 


788 : 22 Cr. L. J. 562 : 62 I. C. 578. But see 
Surendra (1918) 16 A. L. J. 478 : 19 Cr. L. J. 
935 : 47 I. C. 659. 

130. (1929) 57 C 1062 : 34 C. W.N. 106 : A. I. R. 
1930 C. 291 : 125 I. C. 733. 

131. In re Sogiamuthu (1925) 50 M. 2^4 : 27 Cr. 
L. J. 394 : A. L R. 1926 M. 638 : 93 L C 
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information and how much of the information was the immeefiate cause of the fact discovered 
, and as such a relevant fact". Thus, certain stolen clothes wei^ recovered from information 
given by the accused, from certain witnesses. The statement of die accused was that he had 
deposited the clothes with the witnesses ; Held, that the statement was admissible under 
S> 27.*** An accused person made the following statements, viz., that he and another accused 
stole the missing money from a dabhi and that the stolen money will bei found in a heap of 
rubbish close to his house. Immediately after making these statements, he went to that rubbish 
heap in the presence of the constables and of witnesses and took out certain coins and metal 
plates similar to those kept in the dabbi. Held, that the statement that the accused himself com- 
mitted the offence is not admissible in evidence ; but that the portion of the statement signifying 
that the property stolen from the dabbi about which the Police were then making an investi- 
gation, will be found in the rubbish heap, is a statement which is distinctly related to the 
discovery of the stolen property and is therefore clearly admissible.*®* The accused said 
that “he and accused No. 2 hid the ornaments in the fort and that he would show them." 
Then the accused, the Policemen and others went to the fort and at a spot 25 feet from the 
place where the body of the deceased was found, the accused removed some tiles and took 
out the ornaments which were identified as those of the deceased : Held, that the statement 
was admissible.*®* Confessional statements by the accused, while in police custody, are 
admissible under S. 27, if they lead to discovery of facts relevant to the question of the guilt of 
the accused. Thus, when a person charged with the murder of a woman whose corpse was 
found packed in a coir mattress, made a statement that a particular person sold the mattress and 
that another brought it to him, and pointed out the individuals : Held, that the statements were 
admissible, though of an incriminating character. {Per Cornish and Burn, JJ. ; contra, per 
Lakshmana Rao, J.)*®* 

Allahabad Hi|rh Court. — 

B presented himself at the police station and made a report, a record of which was entered 
in the Police register. In consequence of the report a Police-officer proceeded to the house of 
B and discovered in a room a corpse of a woman. Held, that under S. 27 the Police-officer 
was entitled to depose that the accused came to him at the time and place stated in the report 


42 [This case has been dissented from in 
Sukhan (1929) 10 L 283 (F. B.) : 30 Cr. L. J. 
414 : A. 1. R. 1929 L. 344 : 1 15 I. C. 6]. Bui 
see Ulit Mohan (1921) 49 C. 167: 25 

C. W. N. 7B8 : 22 Cr. L. J. 562 : 62 1, C. 
578 ; and Shivputraya (1930) 32 Bom. L. R. 
574 : 31 C,. L J. 1 104 : A. 1. R. 1930 B. 244 : 
1261. C. 876. 

132. Commer Sahib (1888) 12 M. 153:2 Weir 
738 (referred to in Sukhan (1929) 10 L. 283 
(F. B.) ; 30 Cr. L. J, 414 : A. I. R. 1929 L 
344; 1151.C.61. 

133. M«*junathaya (1914) 26 M. U J. 352 ; 15 Cr, 


L. J. 533 : 24 l.C. 845 (following Nana (1889) 
14 B. 263 (F. B )1 

134. InreKallam (1932) 56 M. 231 : 34 Cr. L.J. 
481 ; A. I. R. 1933 M. 233 : 143 I. C. 46 
(relying on Nana (1889) 14 B. 260 (F. B.) ; 
and In re Sogiamuthu (1925) 50 M. 274 : 27 
Cr. L. J. 394 : A. I. R. 1926 M. 638 : 93 i. C. 
42J. 

135. Ramanuja (1934) 58 M. 642 (F. B.) : 1934 

M. W. N. 1479 : 36 Cr. L. J, 1442 : A. I. R. 
1935 M. 528 : 158 I. C. 764 (But compare 
Maganlsl (1933) 30 N. L. R. 269 : 35 Cr. L. J. 
1097 : A. I. R. 1934 N. 71 ; 150 I. C. 623}. 
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and said ; "1 havfe killed riiy wife, ha* corpse is tying tn itiy house, *' and that in ’ consequence 
of this statement the woman's corpse was discovCTed as indicated.’** 

Lahore High Court.-— 

The Legislature has prescribed two limitations in order to define the scope of 
the information provable against the accused: (1) The information must be such as has 
caused the dis:overy of the fact; and (2) the information must "relate distiiictly” 
to the fact discovered. The requirements of both the conditions specified above must be 
satisfied before an incriminating statement can be received in evidence. Thus, only that 
portion of the information is provable which was the immediate or proximate cause 
of the discovery of the fact. Anything which is not connected with the fact as its 
cause, or is connected with it, not as its immediate or direct cause but as its remote 
cause, does not come within the ambit of the Section and should be excluded. A 
was being tried under S- 302 1. P. C., for murdering B. The dead body was recovered from 
a well two days later. At the time of his disappearance B was wearing certain ornaments 
but these ornaments were not found on his body at the time of its recovery from the well. 
During the investigation A was alleged to have made a statement to the Police in these 
terms: "1 had removed the ATaras, had pushed the boy into the well, and had pledged the 
Karas. The Karas were recovered from Alla Din, which were identified as those worn by B 
at the time of his disappearance. Held, (Per Shadi Lai, C. J., Harrison, Tekchand, Dalip Sing 
and Agha Haidar, JJ.) that the statement that the accused had pledged with Alla Din the 
Karas subsequently recovered from the latter is admissible under S. 27 but that the rest 
of the incriminating statement can not be received in evidence ; Contra (Per Forde and 
Jai Lai, JJ.) that the information, "I had removed the Karas and had pledged the Karas 
with Alla Din," may be proved. ’ ’ ’ The above Full Bench further held that S. 39 of the 
Evidence Act cannot be invoked for the purpose of letting in a confession in respect of which 
the bar created by Ss. 24, 25, 26 Evidence Act has not been removed by S. 27 of the Evidence 
Act. When the body of a deceased person is discovered in consequence of information 
received from the accused, the statement of the accused to the Police that he in company with 
his father and brother had buried the body cannot be held to be inadmissible.’** But a 
stricter interpretation was given to S. 27 in Karam Din v. There, the accused stated,— 


136. Surendra (1918) 16 A. L, J. 478 : 19 Cr, L. J. 
935 : 47 1; C. 659. Bui see Lalit Mohan (1921 ) 
49 C. 167 ; 25 C. Wi N. 788 : 22 Cr. L. J. 
562 : 62 i. C. 578, ' 

137, Sukhan (1929) 10 L. 283 (F. B.) : 30 Cr. L. J. 
414 ; A. I. R. 1929 L. 344 ; 1 15 I. C. 6 [over- 
ruling Harnam Singh (1928) 9 L. 626 : 29 Cr. 
L. J 881 : A. I. R. 1928 L. 308 : 1 1 1 I. C. 
561 ; and dissenting from In re Sogiamuthu 
(1925) 50 M. 274 : 27 Cr. 1. J. 394 : A. I. R. 
1926 M. 638 ; 93 I. C. 42, and Lalji (1927) 
6 P; 747 : 29Cr.LJ. l06 : A.'l. lL 1928 P. 


162 ; 106 I. C. 693). See also Hashmat Khan 
(1934) 15 L. 856 : 36 Cr. L.J. 211 s A. I. R. 
■ 1934 L. 417: 152 1. C. 998. 

1 38. Saifal ( 1 926) 8 L. L. J. 5 1 9 : 27 6. L J. 827 : 
95 I. C. 603. See also Mamurt (1930) 31 Cr. 
L. J. 293 : A. 1. R. 1930 L. 530 : 121 1. C. 
728; Mela (1928) 10 L. L J. 531 : 29 Cr. 
L J.' 967 : 112 I. C. 55. 

139. (1929) 30 Cr. L. J. 385 : A. I. R. 1929 L. 338 : 
‘115 I. C. M [dissenting from' Harnam Singh 

(1928) 9 L 626 : 29 Cr. L. J. 881 i A. 1. R- 
1928 L. 308 ; 111 l. C. 561). 
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'■buried the shirt which was my share of the stolen property under the bari tree". The shirt 
was accordingly found under the tree- Held, that the fact that the accused buried that shirt 
or the fact that it was his share of the stolen property was not 'discovered' within S. 27* 
Both these statements rested purely on the credibility or otherwise of the accused's statements ; 
the fact that it was his share of the stolen property did not relate distinctly to the fact discovered 
which was merely that a certain article was buried under a certain tree ; these facts could not 
be proved and would not be admissible or relevant against the accused. Harrison and 
Dalip Singh JJ., who decided the above case had been parties to the Full Bench decision in 
Sukhcm V. E, above, and it may be taken that this too strict a view has been modified, and 
the statement that "1 buried the shirt" may be held to be admissible. It was held in one case 
that under S. 27, it is quite legitimate to record evidence that an accused person said, "I shall 
point out certain property," if that statement leads to a discovery, but it is not legitimate to 
record as evidence that an accused person said, "1 will point out certain property which I 
obtained as my share of the booty in the dacoity".^*® Where the accused stated to the Police, 
"I will point out the spot where I commited the murder", and thereafter he conducted the 
Police to a spot where the earth was found saturated with blood : Held, that the 
words "where I committed the murder" did not themselves distinctly relate to the discovery of 
the spot and that the words were not admissible in evidence against the accused,^ 

Patna High Court. — 

Where the accused, when he was asked by the Sub-Inspector where the weapon with 
which he committed the offence was, replied that he threw the weapon at a certain place 
and the weapon was subsequently discovered at the place, the statement of the accused is admis- 
sible under S. 27 of the Evidence Act.^^^ The protection given to the accused by Ss. 24, 
25 and 26 should not be dependent on the ingenuity of the Police-officer or the folly of the 
prisoner in composing the sentence which conveys the information. On the other hand, the 
statement made to the Police-officer cannot be garbled so as to be rendered absolutely in- 
nocuous to the prisoner and removed entirely from the nature of a confessional statement. 
Thus, where the accused had made a statement to the Police to the effect that he had put the 
corps of the victim in a colliery mine, and in consequence of this information the dead body 
was found ii) the place indicated : Held, that the statement was receivable in evidence.^ 

Other High Courts or Chief Courts. — 

Where stolen property is said to have been discovered from a confession of the accused 
made to the Police, only so much of the confessional statement as led directly to such discovery 


Singh (1908) 3 P. W. R. 52 : 8 Cr. L. J. 460 ; 
Sulftkh«n Singh (1924) 26 Cr. L. J. 1429: 
A. I. R. 1926 L. 138:89 I.C. 9QI, 

140. (jgrdit Singh (1917) 52 P. L R. 1918 : 19 Cr. 
L.J. 439 : 441.0,967. 

141. Singh -(1915) 11 P. R. 1915 j 16 Cr. 
L. J^45 : 29 1. C. 817. 
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Sukhan (1929) 10 L. 283 (F. B.) : 30 Cr. ,L J. 
414 ; A. I. B. 1929 L. 344 : 113 I. C. 6). 

143. Son 4 ram (1930) 10 P. 153 : 32 Cr, L, J. 792 : 
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is admissible under S. 27 but not his statement that it was stolen property^** The statement 
was "the hatchet with which the murder was committed is in a nala." Smith, J. held, that the 
words "with which the murder was committed" should not be allowed to come in in evidence 
^ they did not lead to the discovery of the hatchet. AIlsop, J., held, that those words were 
admissible. He observed, "The witness should, as far as possible, depose to the actual words 
used by the accused. If it was the intention of the Legislature that words of this kind should 
be omitted, it is difficult to understand why the words 'whether it amounts to a confession or 
not' should have been included in S. 27 ; because it is hard to conceive of any case when 
a bare statement that a certain article was in a certain place or in the possession of certain 
person would amount to a confession at all. If all that a witness can prove is that the 
accused said that a certain article was in a certain place, that would amount to little more, 
if anything, than saying that the article was discovered in consequence of information 
given by the accused."**® 

Only so much of the information given by the accused as relates distinctly to the fact 
thereby discovered can be proved. * * ® The statement of the accused was, "I shall produce the 
lathi with which I killed Ismail". The lathi which the accused handed over had no marks of 
blood whatsoever. Held, that the statement is inadmissible ; that if the mere fact of the lathi 
having been handed over to the Police might be relied upon, for the purpose of introducing 
an alleged confession made by the accused to the Police, the provision of S. 26 would become 
nugatory.*** 

Under S. 27 only statements bearing directly on the recovery of property are admissible ; 
statements which only have an indirect bearing in giving the Police a fresh starting point for in- 
vestigation cannot be admitted. Where A says he gave the revolver to B, B states he gave it to 
C, C to D and D to E, and the recovery is made from E and all the five persons were accused : 
Held, that only the statements of D bearing directly on the recovery of property was admissible. 
What is discovered in respect of each statement except the last is not the property itself, but 
the fact that the property has been handed over to some one else ; statements under S. 27 
cannot be extended to include statements concerning the source from which the article recovered 
was obtained.**® The protection given to an accused person by Ss. 24, 25 and 26 of the 
Evidence Act should not be dependent upon the ingenuity of the Police Officer or the folly of 
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the prisoner in composing the sentence which conveys the information. Oh the other hand, 
the statement made to the Police should not be garbled so as to render it absolutely innocuous 
to the prisoner and remove it entirely from the nature of a confessional statement. The Court 
should not under cover of this provision allow the discovery of ordinary articles like lathis, 
knives, sticks and clothes to be introduced so as to admit what are practically confessions to 
the Police, and the discovery ought to be of a fact which is directly connected with the 
crime apart from the statement itself.' * * 

S. 27 and S. 8 of tbe Evidence Aet. — 

S. 27 does not profess to deal with evidence as to the conduct or act of the 
accused, which is admissible under S. 8 or any of the preceding Sections of the Evidence 
Act and is subject to no limitation so long as it is relevant. ' ® ® In the above case the facts 
were that the accused took the Police and others to a certain place and then pointed out 
and produced certain ornaments which were proved to have been worn by the murdered 
child immediately before its disappearance. It was found as a fact that the accused did so, 
on getting a promise from the Police-officer, that if she produced the ornaments she would 
be left off. The Full Bench observed that what it would have to consider was not admissibility 
of statements, if any, made by the accused person, but merely, whether evidence as to the 
conduct and acts of the accused, resulting from, or at any rate committed before, the 
inducement from the Police-officer could be said to have been fully removed, was or was not 
admissible. 

In the course of the police investigation the accused in reply to an enquiry by the Police 
as to where he had kept the stolen property, said : “I have kept it. 1 will point it out. 
I have buried it in the fields.” Accused then took the Police to the spot where the 
property was concealed, said that he had buried it there, and, with his own hand, 
disinterred an earthen pot in which the property was kept. It was held, that the above 
statements were clearly in the nature of confessions, and neither of them was admissible 
under S. 8 Exp. ( 1 ) as evidence of the conduct of the accused ; that S. 8 must be 
read in connection with Ss. 25 and 26, and cannot admit a statement, as part of the 
evidence, which would be shut out by those Sections, and that the statement that "he had 
buried it there” was admissible under S. 27.'®* 

The conduct of a prisoner in relation to any relevant fact is good evidence according to 
S. 8 of the Evidence Act ; but according to Expl. 1 , “the word 'conduct' in this Section does 
not include statements unless those statements accompany and explain acts other than 
statements". It is on such a statement that the significance of the act which it accompanies 
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in many cases wholly depends. But if, under co^^ of an explanation said to have been given 
by a prisoner of an act in itself ambiguous, or not so obwously connected with a fact in 
issue as to he relevant, it is sought to introduce a confession of a prisoner to the Police, or 
made while in custody of the Police, the Evidence Act does not warrant its admission. The 
rules of exclusion and the exception to them being definitely laid down, the exception is not 
to be extended to cases not properly falling within it The giving up by a cultivator of a bill- 
hook, or the pointing out of a place where bagri appears to have been trampled is, however, 
in itself, an unambiguous act. It is, in general, also insignificant. It needs no explanation, and 
a confession accompanying it does not explain it, but is a collateral matter, whose exclusion, 
where it is excluded, is not prevented by its being connected with matters that are not ex- 
cluded.*^* A confession of murder, made to a police constable, is not at all confirmed by 
the prisoner's saying, "that is the place when I killed the deceased", and when, starting from 
the pointing to a ditch or a tree, a long narrative of transactions, some of them altogether 
remote from any connection with the spot indicated, is allowed to be deposed to 
as confessed by a prisoner, the intention of the Evidence Act is not fulfilled but 
defeated. There was nothing to show that any discovery was made through information 
given by the prisoner nor has any act done by the prisoner been so explained by his 
statements as to receive from those statements a character which otherwise it might 
not have, and a character of importance for the case in hand so as to make 
those statements admissible as what is commonly called part of the res gestae 
under S. 8 of the Evidence Act. There is hardly any act that a prisoner could do to which 
a statement relevant to a crime charged against him could not, by a more or less forced 
connection, be attached. The Evidence Act does not intend to suggest or sanction such 
a process, but to make those statements admissible and those only, which are the essential 
complements of acts done or refused to be done, so that the act itself or the omission to 
act acquires a special significance as a ground for interference with respect to the issue in 
fhe case uiider trial. It is important that this should be borne in mind, as otherwise prisoners 
will, by the exercise of the commonest ingenuity, be entirely deprived of the safeguards 
which the Legislature intended to throw round them in Sections 24 to 26 of the Evidence 
Act.”*®* Where the Investigating-officer in a dacoity case was allowed to depose that 
the accused pointed out to him the route taken by him and his comrades in going 
to the place where the dacoity was committed and also the place where they divided 
the booty and the place where they first met, held that this was evidence of confessional 
statements made before the Police and were therefore inadmissible.**® 

The effect of an accused's pointing out to the Police the spot where certain acts were 
committed is merely to accentuate or particularize the accused's verbal statements made to the 
same effect. The conduct of the accused in doing so is nothing more than making a statement 
by signs instead of words, and should be treated as part of his statement, and if the prosecution 
relies on such statement as being true, e.g., to show that the accused had an accurate knowledge 
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of the circumstances, such statements are incriminating statements in the nature of confession 
and are inadmissible in evidence.^®* But where an accused person accompanies a Police^ 
officer and points out the spot where the stolen property is hidden, it amounts to conduct, proof 
of which is admissible under S. 8 of the Evidence Act. * ® ® Where things were not discovered 
on information received from the accused, but they had been discovered by an accomplice, 
the conduct of the accused in this respect is inadmissible in evidence against him. * ®^ 

Instances of Misdirection. — 

The prisoner was charged under Ss. 380 and 457 1. P. C. There was evidence 
tracing the stolen property to the possession of the prisoner, and also evidence of certain 
statements with reference to it. The statement made by the prisoner was that ‘he had 
deposited the clothes produced with the witnesses who delivered them on his demand’. The 
Judge in his charge to the Jury said : — "You must take the bare fact that the prisoner 
said that certain articles were found with certain persons ; not that he said that he had 
himself left them with these persons." Held, that this was a misdirection ; that the statement 
of the prisoner that he had deposited the clothes with the witnesses, was the proximate 
cause of their discovery and was admissible in evidence ; that the test of the admissibility 
under S. 27, is, "was the fact discovered by reason of the information, and how much 
of the information was the immediate cause of the fact discovered, and as such a relevant 
fact?"!®* 

Where a Sessions Judge told the Jury that confessions to the Police, if followed by 
the production of stolen property, were inadmissible, it was said that it amounted to a mis- 
direction. It was said, "He should have pointed out that such confessions are only admissible 
in so far as they relate distinctly to the fact thereby discovered. Evidence of such confession 
should not be allowed to be given or recorded to any greater extent ; nor when such evidence 
as is properly admissible has been recorded, should the Jury afterwards be told generally 
that the prisoners had confessed."^®® 

Under Ss. 27 and 30 of the Evidence Act, a confession made by an accused can be 
taken into consideration against another accused when such confession is the immediate 
cause of the discovery of some fact relevant against such other accused ; and a direction 
to the Jury to take such confession into consideration, where it is not the immediate cause 
of any such discovery, is a misdirection,'®® 
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If a confession is inadmissible under S. 24 of the Evidence Act, the Jury fnay be 
directed to consider any statements in it relating to the discovery of any article, under S. 24 
of the Evidence Act.* * * 

It is a misdirection for the Judge , to leave it to the Jury to decide whether certain 
statements made by the accused or how much thereof are admissible in evidence ; the Judge's 
instructions to the Jury to take into consideration, against the accused, statements of the 
co-accused as their 'confessions,' ‘confessional statement' or 'confessions of a sort,' when as 
a matter of fact those statements were not self-incriminatory, amounts to misdirection.*** 


S. 30, Evidence Act. 

Where the Judge failed to give any direction as to how the Jury should treat, and the 
weight they should give, to the evidence of an accused person against a co-accused, the 
verdict was set aside and re-trial ordered.**® The Sessions Judge errs in omitting to instruct 
the Jury that, as regards each prisoner, the confession of his fellow-prisoner was, at best, 
the evidence of an accomplice. The Judge should tell the Jury not only that the confession 
of a co-accused is to be rated and valued at best as accomplice's testimony, but further that 
the confession is evidence of a peculiarly infirm and defective character requiring specially 
careful scrutiny before it could be safely relied on.*®'* In the case just cited Phear, J. 
observed : "It is true that the instance of corroboration which is appended to illustration (b) 
of S. 114 (Evidence Act) is corroboration to be found in accounts of an occurrence given by 
accomplices ; but it is noticeable that the Legislature expressly makes it a condition to the 
validity of this corroboration, that these accomplices should . have been "captured on the spot, 
and kept apart from each other" and moreover there is not the slightest indication that the 
Legislature intended in this passage by the term “accounts given by the accomplices" anything 
other than accounts given in the course of their examination as witnesses. In view, therefore, 
of the stringent condition which the Legislature has here prescribed as essential to the 
corroborative force of the accomplice's account, we think that the mere confession of the 
prisoners tried simultaneously with the accused for the same offence, which are in a very 
qualified manner made operative as evidence by S. 30, do not come within the scope of this 
legislative declaration that, under the special circumstances mentioned, the account given by 
one accomplice may be treated as corroboration of the account given by another,**® Before 
a confession of a person jointly tried with the prisoner can be taken into consideration against 
such prisoner, it must appear that the confession implicates the confessing person substantially 
to the same extent as it implicates the person against whom it is to be used in the commission 
of the offence for which the prisoners are being jointly tried. Where, therefore, the Judge 
wrongly directed the Jury to take into consideration the statements of the co-accused who 
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did not implicate themselves to the same extent as they implicated the accused ; Held, that it 
was a serious misdirection and vitiated the verdict.' Wh^e a co^accused in his confession 
does not substantially implicate himself to the same extent as the other accused but op the 
contrary tries to minimize, as far as he can, the part he took, the Judge should tell the Jury 
that they should not take the confession of the first accused against the other accused.'*' 
Where a so-called confession is not really a confession but a self-exculpatory statement, it 
is a misdirection to place it before the Jury, though they are informed as to S. 30 of the 
Evidence Act and told, — "The principle underlying the Section is that when a person makes a 
confession implicating himself and others to the same extent, the fact of self-implication which 
affords some guarantee is weakened, as in the present case the accused makes the others take 
a much more prominent part in the dacoity than he himself took and says that he was forced 
by the others to take them to Hazari's house and it is still further weakened, as here, where 
the accused has retracted the confession.'®* 

Under S. 30 of the Evidence Act, the confession of a prisoner affecting himself and 
another person charged with the same offence is, when duly proved, admissible as evidence 
against both, but such second person cannot, when it is uncorroborated as against him, be 
legally convicted on it.'®* In such a case if there is no other evidence the Sessions Judge 
ought to direct the Jury to acquit the prisoner."® He should direct them that such confessions 
are not legally sufficient for conviction, unless corroborated by other independent evidence, 
both as to the corpus delicti and to the identity of the accused, and his omission to do so is 
material misdirection. So, where a Sessions Judge charged the Jury as follows : "It is a rule 
of law that where a person confesses a crime and implicates himself, if he implicates the 
persons who have been tried along with him to the same extent as he implicates himself, there 
if you accept his statement as being true and voluntarily given as against himself, you can 
safely accept it as true against the other persons." Held, that as the Judge did not caution 
the Jury that such confession should be corroborated before it could be accepted, it 
amounted to a misdirection."' A direction that the confession of a co-accused is the 
evidence of an accomplice under S. 133 of the Evidence Act, and that the Jury can 
act on it, though uncorroborated, vitiates the verdict."* 

A confession, to be used against others under S. 30, Evidence, Act, must be a confession 
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in the strict sense of the term. Ithe Judge cannot place' it before the Jury as 

evidence to be considered again% a j^-accused ; and if he does so he commits a serious 
error.”® Statements of some of the accused persons, which do not amount to a confession, 
and which do not in any way incriminate them, are not admissible in evidaice against any 
person other than those making them. Omission to direct the Jury that, in dealing with 
the evidence against the accused other than those making the statements, they are not to 
take into consideration such statements, also amounts to misdirection.^” 

There is nothing in S. 30 which prevents a Court from convicting, after taking the 
confession of a co-accused into consideration. But the High Courts in India have laid 
down a rule of practice, which has ail the reverence of law, that a conviction founded 
solely on the confession of a co-accused cannot be sustained — Per Macleod, J. The 
confession of a co-accused may be taken into consideration along with other evidence in 
the case, but if there is no evidence in the case, outside these statements, no conviction based 
only upon the confession of the co-accused is good in law. Obvious considerations of 
justice require that a Court, before acting upon such statements, should insist upon independent 
corroboration from other evidence in the case in material particulars, particularly as to 
identity — Per Shah, J. A Judge sitting with a Jury has a discretion either to withdraw the 
confession from the Jury, or to put it before them with the direction that they ought to acquit 
unless it is corroborated in material particulars — Per Macleod, J.”® The failure of a Judge 
to unambiguously warn the Jury against taking the retracted confession of an accused into 
consideration as against a co-accused amounts to misdirection.^” The corroboration in 
material particulars required must come from evidence which is not tainted as the evidence 
of an accomplice. ‘ 

It is a misdirection, misleading the Jury and causing a miscarriage of justice, to put to 
them as against the accused a statement by a co-accused which is not strictly a confession 
of the offence charged.* ” 

It is a misdirection to put before the Jury that a retracted confession of a co-accused to 
the Police which was not the immediate cause of discovery within S. 27, Evidence Act.* 

The Judge should tell the Jury that a retracted confession of a co-accused is practically 
of no value against the accused.**® The omission to point out that a retracted confession 
should not be acted upon as against a co-accused without the fullest corroboration is a 
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misdirection.^*^ A retracted confession should practically carry no weight as against the 
person other than the maker, because it is not made on oath, it is not tested by cross>- ^ 
examination and its truth is denied by the maker himself who has lied on one or other of the 
occasions and the very fullest corroboration would be necessary in such a case, far more 
than would be demanded for the sworn testimony of an accomplice on oath.^®^ Under 
S. 30 of the Evidence Act the confession may be taken into consideration against a co^ 
accused, but this is not tantamount to saying that such confession is to take the place of 
proof. On the other hand it must be remembered that the confession of a co-accused is 
even worse than the sworn testimony of an accomplice . and if it is necessary that the latter 
testimony should be corrobrated both as to the crime and as to the criminal, it is still more 
necessary that the confession of a co-accused should be so corroborated, and when that 
confession is retracted, it has no value at all against the co-accused,^®* 

A confession, inadmissible in evidence against the person making it, may be admitted 
in evidence in favour of the co-accused. ^ ® ^ 


S, 32(1), Evidence Act. 


Dying Declaration. — 

The dying statement of a deceased person must be taken in the presence of the accused, 
and unless he was so examined by the Deputy Magistrate exercising judicial jurisdiction, the 
writing made by such Magistrate could not be admitted to prove the statement made by 
the deceased. This statement must have been proved in the ordinary way by a person who 
heard it made. If the Deputy Magistrate had been called to prove it, he might have refreshed 
his memory with the writing made by himself at the time when the statement was made.^®® 
Witnesses should not be allowed to prove a dying declaration as if it is a substantial piece of 
evidence in the case. The relevant fact to be proved is the statement made by the deceased 
person and that statement is not the document made by the Magistrate, but the verbal statement 
made by the deceased person. The only way of proving a dying declaration is by the oral 
evidence of some witness, who heard it made and who can refresh his memory by referring to 
the note made by him and read over by him at or about the time the statement is made. A 
declaration made by a person in expectation of death in the absence of the accused and 


181. Hemanta (1919) 47 C. 46 : 30 C. L. J. 29 ; 21 
Cr. L. J. 775 : 58 I. C. 455. 

182. Moyez (1924) 40 C. L. J. 551 ; 26 Cr. L. J. 
360 : A. I. R. 1925 C 406 ; 84 I. C. 712. 

183. Kasimuddin (1934) 62 C. 312; 39 C. W. N. 
27 : 36 Cr. L. J. 485 : A. I. R. 1934 C. 853 : 
154 r.C. 273. 

184. Pitambar (1877) 2 B. 61 ; Basvanta (1900) 25 
B. 1^ ; 2 Bom. L. R. 761. 


185. Samiruddin (1881) 8 C. 211; 10 C. L. R. 11. 
See also Daulat Kunjra (1902) 6 C.W.N. 921 ; 
Tafiz Pramanik (1929) 50 C. L. J. 584 i 31 
Cr. L. J. 916; A. I. R, 1930 C. 228: 125 
1. C. 743 ; Sarat Chandra (1924) 52 C. 446 : 
26 Cr. L. J. 1244 : A. I. R. 1925 C. 821 : 88 
I. C. 800 (following Samiruddin (1881) 8 C. 
211 ; lOC. L. R. II. 


67 



530 


{ Pr. Ill 


TRIAL BY JURY AND MISDIRECTION 

fecorded, in & langu&ge different from the one in which it is made, by an officer who is not 
examined in the case, cannot properly be used as evidence against the accused.*** It is not 
neceesary that the person recording the statement should repeat exactly what was said. 
If the person certifies in Court that he recorded it correctly, it is admissible in proof of its 
own contents.*** 

Where a dying declaration is recorded by a Magistrate, the writing itself is not evidence, 
but the precise statement made by the deceased must be proved by the Magistrate who recorded 
the statement or by some one who heard it. S. 9 1 , Evidence Act, does not apply to such a 
statement.**® Where the Magistrate who recorded it has since died, the writing made by 
him cannot be admitted to prove the declaration ; it must be proved in the ordinary way by 
a witness who heard it made ; and if he swears that the written statement correctly reproduces 
the words used by the deceased and was read over to the deceased who admitted its correct- 
ness, it is sufficient to prove that he did use the words contained in that statement-*** Dying 
declaration recorded by a Magistrate other than the committing Magistrate is not admissible 
in evidence unless and until it has been proved by the Magistrate who recorded it. A note 
in the order-sheet that it was admitted without any objection on the part of the accused 
does not make any difference.**® Where the Police-officer, who recorded a dying declara- 
tion, was not asked to prove the oral statement made to him, and did not do so, but the record 
was itself admitted in evidence, on his deposing that he had read it over to the declarant, who 
admitted it to be correct and gave his thumb-impression ; and where the record was read over 
to the attesting witness who also deposed to the same effect but added that he could not 
recollect whether the names of the assailants in the record were those actually mentioned by 
the declarant ; and objection was taken at the hearing of the appeal in the High Court to the 
admissibility of the record ; the High Court, without deciding whether the record was legally 
admitted, and whether the cases of Oouridas v. .£7.*** and E. v. Balaram Das**^ 
(noted ante) were rightly decided or not, directed proof of the contents of the record, if 
possible, in accordance with the ruling in E. v. Samiruddin (8C. 211).**® 

From the cases referred to in the aforesaid decision*** it may appear that there is some 
difference of opinion as to the way in which a dying declaration should be proved. This 
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was well pointed out by the Counsel for the accused who argued the case. The 
following is an extract from his arguments : — 

"The record of Nobin’s dying declaration was wrongly admitted in evidence. The 
relevant fact admissible under S. 32(1) of the Evidence Act is the "statement” of the 
deceased, which is the verbal statement, and not the record made by a Magistrate or Police- 
officer : King Emperor v. Mathura Thakur (1901) 6 C. W. N. 72, 81. The document is 
the act of the Recording-officer, and not the "statement" of the deceased, and, being made 
in the absence of the accused, is not admissible as substantive evidence except under some 
express provision of the law, e- g., S. 512 of the Criminal Procedure Code, though no doubt 
it may be used to contradict the Recording-officer. A dying declaration may, like any other 
oral statement, be proved by the Recording-officer or anyone else who heard it made, relying 
on his own recollection independently of the record. If he does not recollect the statement, 
the record can be used to refresh his memory under S. 159 of the Evidence Act, and subject 
to its terms, and the facts mentioned in the record, can also be proved under S. 160. But 
the evidentiary matter in such cases is the oral deposition of the witness and not the record. 
Kefers to v. SdmfrMdrfm (1881) 1. L. R. 8 Cal. 211, King Emperor w. Mathura 

Thakur (1901) 6 C. W. N. 72, King Emperor v. Daulat Kunjra (1902) 6 C* W. N. 921, 
Queen Empress v. Sagal Samba Sajao (1893) I. L. R. 21 Cal. 642, 653, Panchu Das v. 
Emperor (1907) I. L. R. 34 Cal. 698, 701. The same view was taken by the Madras Court 
in In re Singa (1 186) 2 Weir 339., and In re Subbu Tevan (1884) 2 Weir 750, 752, 753 and 
by the Allahabad and Patna Courts in Amjad Khan v. King Emperor ( 1907) 4 A. L. J. Notes 
209, and Lachmi Lai v. King E mperor{\922) Pat. 159. The case of Oouridas Namasudra 
V. jE'/nperor (1908) 1. L. R. 36 Cal. 659 does not conflict with the Calcutta decisions. The 
Judges, at page 662, held the statement contained in the written petition of complaint only 
to be admissible, meaning the oral statement, as the next sentence shows. This construction 
is supported by the fact that they followed Empress v. Samiruddin (1881) 1. L. R. 8 Cal. 21 1 
and King Emperor v. Mathura Thakur (1901) 6 C. W. N. 72, both of which cases held the 
record to be inadmissible. If they meant that the record itself was admissible, the passage 
would be inconsistent with their adoption of the view in the two cases cited by them. 
They drew a distinction between the "statement" and the record, just as they did a week later, 
in Fanindrg Nath Banerjee v. Emperor (1908) 1. L. K. 36 Cal. 281, which, though not in 
point, helps us to understand the distinction taken in Oouridas Namasudra v. Emperor ( 1908) 
I. L. R. 36 Cal. 659. The report in the last-mentioned decision does not state whether the 
mohurrir was asked to refresh his memory : he was the writer and could have done so, and 
there was no necessity of making the record itself admissible. No doubt the Judges say that 
"he swears that the deceased made a statement in his presence, and that it was correctly 
recorded but every witness proving either the oral declaration, by refreshing his memory, 
or the record itself, would have to prove the accuracy of the latter as a preliminary condition. 
The case of Emperor v. Balaram Das (1921) I. L. R. 49 Cal. 358 relies, at page 363, on 
Oouridas Namasudra v. Emperor ( 1 908) !. L. R. 36 Cal. 659 ; but with the utmost respect, 
the Court mis-read "statement" on page 662, as meaning the written complaint. The 
Recording-officer in Emperor v. Balaram Z>as (1921) I. L. R. 49 Cal. 358 was dead, and th? 
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Assistant Surgeon who proved the r«:ord could not refresh his memory under Section 159 
of the Evidence Act, and the case is, therefore, distinguishable. Here the Sub-Inspector 
could have proved the oral statement made to him after refreshing his memory. The Sub- 
Registrar was unable to recollect the exact declaration. The admission of this document was 
a grave misdirection, vitiating the trial." 

The question whether a dying declaration is admissible or not is exclusively for the 
Judge. ' * ® But it is a matter entirely within the province of the Jury as to what weight they 
should attach to a dying declaration,'®® Where the foundation of the prosecution case is the 
dying declaration of the deceased, some caution should be given to the Jury in the charge as 
regards the weight and efficacy to be given to the dying declaration and the attention of the 
Jury should be drawn to the question, how far the other facts and surrounding circumstances 
proved in evidence might be said to support the truth or otherwise of that declaration. Where 
no such caution was given, the verdict of the Jury and the sentence should be set aside.’ ®’ 

A woman mortally wounded and believed to be at the point of death made a statement 
to a Magistrate naming a person as her assailant. She recovered, and when examined as a 
witness for the prosecution in the trial of that person said that she did not recognise the person 
who had attacked her. The statement previously made was admitted under S< 1 1 of the 
Evidence Act, Held, that the statement was not admissible under that Section, as the mere 
fact that she made the statement has no bearing on the main fact in issue, and that it is a 
serious misdirection to place such a statement before the Jury.’®* 

The statement, in order to amount to a dying declaration, must relates to the cause of 
death of the declarant ; but may be remotely connected therewith, as in the following case.’®® 
M was assaulted on the head with a stick in the course of the commission of a robbery in her 
house. After she had given her first information report, she was taken to a hospital where the 
injuries on her head were treated. They were not of a serious nature and she was discharged 
from the hospital after two days. Owing to the unskilful attention she received at home the 
wounds on the head became septic and she subsequently died. Her death was due to her 
own ignorance and the unskilful treatment which she received in her village, and the injuries 
on her head were only the remote cause of death. M made statements in her first information 
report as well as before other persons immediately after the robbery that the accused was the 
person who struck her and committed the robbery. Held, that in a trial for robbery, in which 
the deceased received the wound which remotely caused her death, the aforesaid statements 
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regarding the circumstances of the robbery are relevant under S. 32 (1) Evidence Act. In tWs 
case it was observed,-~*'No doubt, there is no reason why M should have died, but it is equally 
plain that she could not have died at all if she had not been struck by the robbers during the 
course of the robbery. Consequently although no question of culpable homicide arises, never- 
theless it must be held that the robbery was the transaction which resulted in her death, and 
that, although remotely, her death was caused by the wounds received at the robbery, the 
trial for robbery was a case in which the cause of her death came into question. Her state- 
ments regarding the circumstances of the robbery are relevant facts under S. 32 (1)"^®® 


S. 45, Evidence Act. 

Opinions of third persons are relevant only under circumstances detailed in Ss. 45 
et seq of the Evidence Act, and the Judge must be careful to see that irrelevant opinion 
evidence is not admitted in a criminal trial. When a Judge was examined on his opinion 
upon a chief issue which had to be tried, the facts having occurred in his Court where 
the prisoner was a clerk, Jardine, J. said : — '*It is probable that the Jury were much influenced 
by Mr. Bedarkar's opinion on the chief issue they had to try. The facts occurred when 
Mr. Bedarkar was a Judge and the prisoner was a clerk in his Court. Juries usually give weight 
to the opinion of Judges. They know that Judges are used to deal with conflicting evidence, 
to question, to seek, to weigh it impartially : to test it by the presumptions based on general 
experience which are now settled rules of law. I remember a reported case in England where 
the learned Judge says, 'If two Judges came and swore to the fact I would believe it as 
if that would be equal to a confirmatory oath in which it will be impossible to lie. So also 
Poet Browning who is fond of these legal questions, makes "Sludge and Medium or spirit- 
wrapper explain that his imposture gained the common belief as soon as it was made to appear 
that a Judge believed in it. The Jury must have known that the issue in this case, whether 
the prisoner's conduct showed fraud or negligence, is one with which Judges are dealing 
so constantly as to acquire great experience. As the Sessions Judge drew their attention 
to Mr. Bedarkar's evidence in general terms, the Jury probably were influenced by his 
opinions and suspicions that frauds has been committed in which the prisoner took part, 
the very issue on which they had to pronounce a verdict as Judges of the facts but on the 
evidence before them, not on the opinions of other persons.^ Opinions of experts in 
science, art or handwriting have often to be admitted in criminal trials because inexperienced 
persons are unlikely to prove capable of forming a correct judgment upon the subject-matter 
of the inquiry without such assistance.^ 

The subject of medical evidence has been dealt with in Chapter II of this Part ante, 
under S. 509 Cr. P. C. 

Expert evidence is also admissible to compare finger-impressions as well as handwriting. 


200. Ibid. 

201, Ramchandra Covind Har»he (1895) 19 B. 749, 


202. See Taylor on Evidence, Paras, 1275, 1276) 
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In case of comparison of handwriting it is necessary that the writing with which the 
comparison is made should be admitted or proved beyond doubt to be that of the person 
alleged, and that the comparison should be made in open Court in the presence of such 
person ; opinions of experts on handwriting are useful in so far as the appearances on 
which they rely are disclosed and can thus be supported or criticized, whereas an opinion 
formed by the Judge in the privacy of his own room is subject to no such check.*®* If the 
cross-examining Counsel, after putting a paper into the hands of a witness, merely asks 
him some questions as to its general nature or identity, his adversary will have no right 
to see the document, but if the paper be used for the purpose of refreshing the memory 
of the witness, or if any question be put respecting its contents or as to the handwriting 
in which it is written, a sight of it may then be demanded by the oppsite Counsel.*®* 

The evidence of experts is to be received with considerable caution, not because they 
have been found by experience to wilfully misrepresent what they think but because their 
judgments become to a certain extent warped from regarding the subject in one point of 
view, so that, though most conscientiously disposed, they are not un-often incapable of 
expressing a correct opinion. They come with such a bias in their minds to support the cause 
in which they are embarked that hardly any weight should be given to their evidence.*®* 

There are five methods of proving handwriting (I) To call the writer himself. It is not 
however absolutely necessary to call the writer as the testimony of any one who knew him 
write is, equally with his, primary evidence of the fact ; (2) so any person who actually 
saw the paper or signature written may be called to prove it. (3) A witness may be called 
who has obtained a knowledge of and acquaintance with the person’s handwriting in 
question by seeing that person write on other occasions. (4) The handwriting may be proved 
by the evidence of a witness who has acquired a knowledge thereof by having seen in the 
ordinary course of business documents proved, or which may be reasonably presumed, to 
have been written by the person whose handwriting forms the subject of the inquiry. And 
(5), the handwriting may be proved by comparison of two or more writings. In addition 
to the five methods, there is another, viz, that the handwriting may proved by circumstantial 
evidence under S. 67 of the Evidence Act which prescribes no particular kind of 
proof.*®* 

On the evidence of a finger-print expert, Adamson, C. J. in charging the Jury said 
"It is difficult for the unpractised eye to follow the expert in all details, but it must be 
remembered that the eye of a practised expert may be able to note differences that do not 
present themselves to the unpractised eye.’’*®* The question as to the identity of thumb- 
impressions is eminently a matter for the Jury and not for the Judge, and when much 
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depends cn the evidence of the expert the Judge should draw the attention of the Jury 
to the fact that the evidence of an expert should be approached with considerable care 
and caution.® ®* 


S. 54t Evidence Act. 

Before the Evidence Act of 1872, instructions were issued by the Calcutta High Court 
that previous convictions should neither be the subject of a charge nor should they be 
mentioned in the address to the Jury, the former course being irrregular and the latter calculated 
to bias the minds of the Jury against the accused ; but that they should, after conviction, be 
considered in determining the measure of punishment to be awarded,®"* 

Section 54 of the Evidence Act embodies the old rule that evidence of bad character 
cannot be given against the accused in the first instance, but if the accused in the first instance 
gives evidence of good character then the prosecution can, to rebut that evidence, give 
evidence of general bad character. Previous conviction is evidence of bad character : S. 54, as 
it originally stood, allowed evidence of previous conviction as relevant in all cases ; consequent' 
ly the Pull Bench decision in Q. E. v. Kartic Chunder Das * ' " reluctantly held that evidence 
of previous convictions must be held admissible so long as the Section remained unaltered. It 
was in consequence of this decision that the Section was amended by Act III of 1891. 
Explanation to Sec. 14 of the Evidence Act was also substituted by Act 111 of 1891. The 
present Section is in accordance with the English rule. Even under the Section as it stood 
prior to its amendment, it was held in a case that the evidence was inadmissible. In that case, 
in charging the jury upon the trial of a prisoner on a charge under S. 41 1 1. P. C., the Sessions 
Judge directed the Jury to consider the proof of previous conviction of the accused. Held, 
that this amounted to a misdirection ; for though S. 54 of the Evidence Act declares that “the 
fact that the accused person has been previously convicted of an offence is relevant,” "the 
same Section also declares that the fact that a person is of bad character is irrelevant" and that 
the evidence was irrelevant and inadmissible. It was said : "The evidence of the prisoner’s 
previous convictions has been treated by the Sessions Judge as evidence of his character which 
he has told the Jury to consider in determining the value of his claim to the property found 
in his possession. In this respect the Sessions Judge has clearly misdirected the Jury, because 
the evidence was irrelevant and inadmissible • • Except under very special circumstances, 
none of which arises here, the proper object of using previous convictions is to determine the 
amount of the punishment to be awarded, should the prisoner be convicted of the offence 
charged. *** This evidence the prosecution is now allowed to give in some cases in order 
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to get the Court to pass enhanced sentence- A separate charge has to be added for the purpose. 
But S. 310 Cr. P. C-, provides that such separate charge shall not be read out in the Court of 
Session and the accused shall not be asked to plead thereto nor shall the same be referred to 
by the prosecution or any evidence adduced thereon, unless the accused has been convicted 
of the subsequent offence or the Jury have delivered their verdict or the opinions of the 
assessors have been recorded on the charge of the subsequent offence. 

In the case of a specific offence, the Jury should not have topics of prejudice connected 
with the immorality of the accused placed before them.® * ® In a case tried by a Jury it is 
absolutely necessary to keep out the evidence of prisoner’s previous conviction and bad 
character of the prisoner and his relations, because such evidence is inadmissible and it is 
wholly impossible to estimate the extent to which the Jury may be influenced by it.® * ® 
Where evidence of bad character or complicity in other crimes has been let in, it must be 
assumed that the accused has been prejudiced. ® ' * 

But if prisoners in the course of the trial tell the Jury of their previous convictions, it 
cannot be helped,®*® If the prisoner in his statement talks about his own convictions, it cannot 
be said that the Jury may not take them into consideration.®*® If evidence of previous 
conviction is accidentally given at the trial, the Jury must be emphatically directed to disregard 
it.® * * If owing to the course of the defence, evidence is elicited to show that the accused has 
been previously convicted, a conviction will not necessarily be quashed.®** 

Where evidence of bad character has been admitted contrary to the provisions of S. 54 
of the Evidence Act, the Judge should warn the Jury that they should exclude this part of 
the evidence from their minds.® * * Prisoner’s previous character for forgery was let in and the 
Sessions Judge in effect told the Jury that they would not be right if they allowed their 
judgment to be uninfluenced by a consideration thereof: .HeW, that this was improper.®®" 
Where, however, the Sessions Judge, in contravention of S. 310 (a) of Act X of 1882 at one 
and the same examination of the prisoner after the evidence of the prosecution had been 
taken, enquired from him what he had to say on the charge of theft and also on the charge of 
having been four times convicted previously ; held, that it was an irregularity, but the theft 
had been so clearly proved that the Jury could not have been influenced by it and as no 
failure of justice was caused the High Court declined to interfere.®®* 

In trials before a Jury or assessors the record should invariably show that reference to 
previous conviction was not made until the accused had been convicted of the subsequent 
offence.®** The fact that a prosecution witness had brought a case under S. 107 Cr. P. C-, 
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against the accused and that the accused had in consequence been bound down is admissible 
if introduced not for proving the accused's bad character, but as a part of the res gestae, the 
events which transpired before and which eventually led up to the occurrence giving rise to the 
offence.**® In a trial for an offence under S. 396 1. P. C., the fact that the accused had been 
previously bound down under S. 1 10 Cr. P. C., and had been unable to furnish security was 
held inadmissible.*** The question of proof of previous conviction is one of fact which 
ought to go before and must be determined by the Jury.* * ® 


8. 114 Illtts, (a)) Evidence Act. 

As regards the principles of law contained in S. IH illus. (a) of the Evidence Act, see 
Notes under Ss. 379, 395 and 41 1 1. P- C., in Part III, Chapter I, ante. Some further cases on 
the point are here given. 

The most important circumstances to be considered in dealing with the presumption 
arising from the possession of stolen property is the length of time that has elapsed between 
the loss and the recovery of the property. No definite rule can be laid down as to the precise 
time which is too great to make it necessary for an accused person to account for his 
possession. In one case it was observed that it may safely be said that after the lapse of 

4 years and 8 months an accused person ought not to be called upon for his defence in 
respect of the actual house'breaking and theft in the committing of which the property was 
transferred. In that case, in charging the Jury, the Judge’s direction was, — 'Notwithstanding that 
it is nearly 5 years since the crime occurred, you will decide whether you are satisfied with the 
prisoner's explanation for his possession of the stolen property : Held, that the direction 
to the Jury was so defective and misleading as to amount to a misdirection, and that 
the verdict must be set aside and the accused acquitted (there being no other evidence except 
the possession of stolen property) ; they should have been told to consider whether after 

5 years it was reasonable to require the prisoner to prove how he came by the property or 
whether his explanation, not being in itself improbable, ought not to be accepted.*** Though 
illustration (a) to S. 114, Evidence Act, refers to cases of theft, the provision in question is no 
more than an illustration, and the presumption is not confined to cases of theft but extends to 
all charges, including even murder. Consequently, where a person is found to be in possession 
of part of property stolen in a dacoity soon after the dacoity, it may be presumed that he was 
one of the dacoits or that he received the property knowing it to have been stolen at the 
dacoity.*** Where two offences of robbery and murder constituted parts of the same 
transaction, it was held that recent and unexplained possession of stolen property which would 
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be fM*esumptive ewidertcc against the .prisoners on the chaise of robbery was simikf ly <^dence 
against them on tbe charge of murder.*®* In making presumptions of fact br in drawing 
inferences of fact from evidence, the Judge or a Jury must always have regard to all the known 
facts of the case ; they must do so because they are required to decide on all questbns.of fact 
as reasonable men ; to attempt to isolate the particular fact or group of facts from surrounding 
circumstances and to discuss the legal inference may be useful mental exercise, but it is wholly 
out of place in a judicial decision. Where a person arrested for murder admitted to the 
Police during investigation that he along with his co-accused committed the murder and buried 
the ornaments missing from the person of the murdered girl and produced them from a place 
very near to where the girl was murdered, but neither then nor at any other time did he 
give any explanation of his connection with the ornaments : Held, that the Court was entitled 
to draw the reaisonable inference that the accused had taken part in the murder.*** 

Accused was charged with dacoity and receiving stolen property. The Judge in his 
charge to the Jury directed them that the finding of the stolen shirt with the accused two 
months after the dacoity was "so short" a time as to justify them in convicting the accused 
of the dacoity itself : Held, that there was a misdirection. Whether the possession of the 
stplen property was recent enough to warrant a conviction for the substantive offence was a 
matter entirely for the Jury, and should not have been put to them in the positive way which 
the Judge adopted.**® 

A direction to the Jury that they should convict the prisoner if they believed that he 
had shown the stolen property to the Police is open to exception ; the mere fact of knowing 
where the stolen property is, is not equivalent to possession.*®* 

In a trial for dacoity and receiving stolen property, the charge to the Jury did not leave 
it to them to decide whether the prisoners were guilty of dacoity or guilty of receiving stolen 
propety and did not contain any direction as to whether they were satisfied that the prisoners 
knew that the property was stolen in a dacoity, nor a reference to the lapse of time between 
the dacoity and finding of the property : Held, that there was misdirection.*** 

Where the confessions of the accused led to the discovery of stolen property obtained 
by dacoity, the Judge, in considering whether the accused took part in the dacoity, told the 
Jury that the only evidence against the accused is to be found in their confessions. Held. 
■that this was a great mistake ; those confessions were only one link in the chain of evidence ; 
the finding of the property, which must have been taken by the persons who committed 
the dacoity, in the possession of the accused, or in places where such property was concealed 
by them immediately after the commission of the crime, is evidence of the strongest descrip- 
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tion that the p^ons in possession of such property, or who Were found concealing it, either 
themselves got possession of it by stealing it at the time of the dacoity, or got it from persons' 
who were amongst the dacoits; Now, if there is no evidence, and no reason to suppose that 
the prisoners are dealers in stolen property ; if, as is the case, they are shown to have been 
associated and in company with others, on whom other portions of the stolen property were 
found, immediately before the time when the dacoity wels committed, the evidence leads to 
the inference not that they Were dealers who had dishonestly bought stolen property from 
dacoits, but that they themselves must have been amongst the persons engaged in the dacoity 
and had acquired the property by such dacoity.**®* 

In a charge for an offence under S. 457 and S. 438 I. P. C., it is a misdirection if the 
Judge does not put to the Jury the alternative presumption allowed by S. 1 14 of the Evidence 
Act.*®* It is a misdirection for the Judge to ask the Jury to make a positive presumption 
of guilt against the accused from their possession of stolen property after the theft. Such a 
presumption mny be made, but it is a matter for the Jury if they will make it or not.®*® It 
is a serious misdirection for a Judge to fail to point out to the Jury that the recent possession 
of the murdered man's jewels is a fact from which a presumption may be drawn that the 
accused is not merely the thief or the receiver of the stolen property but may also be the 
murderer.®*® 


S. 114 ill. (b) and S. 133, Evidenee Act. 

Before we proceed to deal with the point as to how Judges should lay down the law 
on the subject of accomplice'evidence it is necessary first to know who is an "accomplice”. 

Who is an accomplice. — An accomplice is one who is a guilty associate in crime, or has 
such a relation to the criminal act that he could be jointly indicted with the prisoner.®*^ An 
accessarjy oj/er //ie/ac<, who could have been charged with concealment of the dead body 
under S. 201 I. P. C., is notan accomplice.®** Bhashhyam Ayyangar, J. said in the above 
case : "In regard to the testimony of accomplices or participes criminis, there is no doubt 
the maxim that an accomplice is unworthy of credit unless he is corroborated in material 
particulars, and this rests not on any rule of law but only on a rule of practice which has 
become so hallowed as to be deserving of respect. But there is no authority whatever in 
English law which warrants the extension of this maxim to persons who are not accomplices. 
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as in the Calcutta cases (24 W. R. 55, 21 C. 323, 23 C. 361 noted below) ; and I do not think 
it will be in furtherance of justice to regard another class of witnesses as quasi accomplices 
and to extend the maxim to them." In Q. m. Chutterdharee,^^* the High Court treated an 
accessary after the fact, who remained silent for about four years, on the same footing as an 
accomplice and refused to accept his testimony unconditionally as that of an ordinary witness. 
Persons who took no part in the crime and had no knowledge of it till after its commission 
cannot be described as accomplices.**® The word "accomplice” is not defined in the Indian 
Evidence Act or any other Indian Statute ; an indication of its meaning may be found in S. 337 
Cr. P. C ; there the word is used in the marginal note, and the Section itself refers to any 
person supposed to have been directly or indirectly concerned in the offence under inquiry. 
A witness alleged to have taken part jointly with the accused in an offence different from that 
for which the accused is being tried is not an accomplice.®*^ In the above case the facts 
appeared to be that G, the servant of a firm of merchants, loaded a consignment of goods on 
behalf of the firm at the appellant's (Station Master's) station, but less weight than the actual 
weight was entered in the books of the Railway Company, and the freight credited to the Com' 
pany was based on the false weight and a sum of Rs. 2/' more was alleged to have been paid 
by G and appropriated by the accused. On the above facts, Newbould, J. held that G was 
not an accomplice and it was not necessary for the Judge to warn the Jury that it was unsafe to 
convict on his evidence unless it was corroborated in material particulars ; while Shamsul Huda, 
J. held that to constitute an accomplice there need only be the intention of assisting in the 
commission of a crime but the accomplice need not know exactly what crime was being 
committed ;®*® and that even if G was not an accomplice in the technical sense of the term, 
his evidence was no better than that of an accomplice and should have been dealt with on 
that footing.®*® The majority, Chaudhuri and Shamsul Huda, JJ. held: That the facts 
alleged disclosed an offence either of receiving a bribe or that of criminal breach of trust and 
the Sessions Judge misdirected the Jury as to the evidence of G, and the misdirection was such 
as vitiated the trial. 

Where the facts are such as would form sufficient grounds for putting a witness on his 
trial upon a charge of abetting the murder for which the prisoner is being tried, the witness 
must be considered and treated as an accomplice.®** 

The word "accomplice” is made, at times, to bear, improperly, a larger meaning than is 
allowable, according to its accepted interpretation of law. As pointed out by Mr, Justice 
Monk in R. v. ljullhis, 3 Cox. C. C. 526 at page 531,— "An accomplice confesses himself 
a criminal". No man ought to be treated as accomplice on mere suspicion unless he confesses 
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that he had a conscious hand in the crime or he makes admissions of facts showing that he 
had such hand. If the evidence of a witness falls short of these tests, he is not an accomplice ; 
and his testimony must be judged on principles applicable to ordinary witnesses.“^® 

A person cognizant of a crime about to be committed, who accompanied the actual 
murderer to the place of the crime, is a party to the conspiracy to murder, and an accomplice 
within S. 1 14 (b) of the Evidence Act.*^ ® 

Where the witness is the paramour of the accused, who accompanied him to the scene 
of murder and assisted him and after the deed shut herself up without giving any information 
until the next day, such a witness is to all intents and purposes an accomplice.**’ 

Where a woman knew all about the proposal to murder her husband and she was a 
consenting party to the commission of the crime, she is certainly an accomplice, regard being 
had to the provisions of S. 44 Cr. P. C, and the definition of abetment under S. 107 of the 
Penal Code.**® 

An accomplice includes one who poses as an accomplice, and his evidence requires 
corroboration.**® 

A married woman who consents to her husband committing unnatural offence with 
her is an accomplice and as such her evidence requires corroboration. And the same 
would be the case if the party with whom the offence was committed was a male and 
consented.*®® In cases arising out of sexual matters, the Judge must emphasize sufficiently 
the danger of convicting a man upon the uncorroborated testimony of a girl ; he must make 
the Jury understand that only in exceptional cases will they be justified in accepting her 
uncorroborated testimony.*®* In a case of rape it is the duty of the Judge to warn the 
Jury not to accept the evidence of the girl raped unless they find that it is corroborated in some 
material particulars implicating the accused. He should also tell them that if inspite of his 
warning they come to the conclusion that they believe the girl and think the accused guilty 
then they have the right to convict him on her un-corroborated evidence.*®* 

A witness, who had been previously convicted and sentenced in connection with the 
same offence, is none the less an accomplice-witness.^®* According to Glover, J, in the same 
case, he is'an ordinary witness not requiring corroboration. According to Edge C. J., and 
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Straight, J, (^Cordra, Brodhurst, J.) such ia witness cannot have any motive in telling fialsdnood 
like an accomplice who is being tried or is awaiting trial and so is more likely to tell an 
exculpatory falsehood. Even if corroboration is required a slight corroboration would be 
sufficient.®®* 

Witnesses, who, in order to avoid pecuniary injury or personal molest^on, offered or 
gave bribes to a public servant, were held abettors of the offence of taking an illegal gratifica' 
tion and their evidence was treated as that of accomplices.®®® A person who gives bribes 
is an accomplice of the person who received them.®®® The giver of a bribe as well as 
everybody who knowingly assists in raising or conveying the money to the bribe-taker must 
technically be regarded as accomplices of the latter, though the discredit attaching to their 
evidence may be very slight.®®® Mere presence of a person on the occasion of the giving 
of a bribe, and his omission to promptly inform the authorities, do not constitute, him an 
accomplice, unless it can be shown that he somehow co-operated in the payment of the 
bribe, or was instrumental in the negotiations for the payment.®®* Where certain persons 
accompanied another, who was entrusted with and carried the money intended to be given 
as a bribe to the Head-constable, with knowledge that it was to be so paid and in order to 
witness and assist in such payment, it w&s held, that they were accomplices.®®* Where P, a 
money-lender who lent the money demanded by the accused, a Sub-Inspector of Police, 
from one J (who was arrested and was threatened by the accused that unless the money was 
paid he would not be released) to the said J for this purpose ; held, that P paying such 
money under such circumstances could not be regarded as an accomplice of the Sub- 
Inspector in such misconduct.®*® There is distinction between the two cases, where the 
officer is tempted by bribes and where money is extorted by threat ; the first is a case of 
voluntary accomplices and the second of involuntary accomplices ; the evidence of the 
latter class is not tainted as much as it would otherwise be.®*® In a case under S- 161 1. P. C., 
persons who were either instrumental in negotiating the bribe or in arranging for its payment 
are in the position of accomplices, and according to well-settled principles it is highly 
unsafe to base a conviction on their testimony without independent corroboration.® ®® 
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Witaess no bettttr than [an aecomplioei — 

Where a witness admits that he was cognizant of the crime, as to which he testifies, 
and took no means to prevent or disclose it, his evidence must be considered as no better 
than that of an accomplice, and an accused person cannot be convicted solely upon the 
evidence of persons who are more or less participators in the crime of which he is 
accused,*** 

Where witnesses appeared to have taken an active part in carrying away a person 
after he had been grievously assaulted and was in a helpless condition and then leaving him 
in a field where he was subsequently found dead, their evidence was no better than that of 
accomplices ; at any rate, it would be very unsafe for the Court to rely upon their evidence, 
unless corroborated in material respects, in convicting the accused.*®* Where a witness 
says that she helped the accused to dispose of the body only because he threatened to kill 
her if she did not, she would not be an accomplice ; but whether she was an accomplice or 
not, 'it would certainly be unsafe to rely on her evidence unless it is corroborated in some 
material particulars against the accused.* ®® 

Where an informer was, upon his own statement, cognizant of the commission of an 
offence and omitted to disclose it for six days, the High Court was not prepared to say that 
he was an accomplice, but held that his testimony was not such as to justify a conviction 
except where it was corroborated.* ®* 

As to the comment on Chando above and generally on the aforesaid cases, see 
Bamaamami Gouenden 27 M. 271, cited under the previous heading. With reference to the 
case of Ohfindo, Benson, J. in R- v. Smither^^^ says : — "That was a dictum in regard to a 
particular witness, and it by no means justifies a general proposition that every witness, in all 
classes of cases, who acts as the witness did, must be treated as practically an accomplice." Also, 
"the case of Ishan Chandra has still less application to the present case. The remarks of the 
Judge in these cases must be read in reference to the particular facts then under discussion, and, 
when so read, they do not at all support the broad proposition laid down. When the principles 
or rules of law on any matter have been laid down in general terms by the Legislature, a Judge 
will, in most' cases, be wise to refer to the exact terms of the law, and then instruct the Jury 
with regard to its application to the facts before them, instead of adopting as principles passages 
from text-books (however eminent the writer may be) which briefly refer to what is laid down 
(or is supposed to be laid down) in reported cases or even the passages from the judgments of 
the reported cases themselves, which may mislead by not being correctly understood in 
relation to the facts of the particular case, or possibly even by not containing an accurate ex- 
position of the law. • • • There is nothing in the law (Ss. 133, 1 14 of the Evidence Act) as laid 
down in these Sections, to justify the broad proposition quoted by the Judge that the evidence 
of witnesses, who admit that they were cognizant of a crime, that they made no attempt to 
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prevent it and that they did not disclose its commission, should only be relied on to the same 
extent as that of accomplices. The degree of credit to be attached to the evidence of such 
witnesses depends on all the facts and circumstances of the case. For instance, if a busy man 
sees a person strike another a trifling blow on the street, and if the witness proceeds on his 
way without interfering or calling for the Police, and is summoned next day to give evidence 
as to what he saw, can it be supposed for a moment that he is to be regarded as "practically 
an accomplice," and that his evidence is to be treated with suspicion because, though cognizant 
of the assault, he made no attempt to prevent it and gave no information to the authorities. 
There would, in such a case, be no obligation on the witness to interfere or to give informa- 
tion to the Police. He might have thought the person assailed will able to take care of himself, 
or he might have thought the assault unimportant compared with his own important business. 
On the other hand, if a Policeman should sees a thief pick a lady's pocket in the street and not 
interfere or report the matter for months, and should then give evidence of it, without explain- 
ing his inaction, the Court will be right in treating his evidence with suspicion, not on the 
ground that he must necessarily have been an accomplice, but on the principle which is 
laid down in S. 1 14 of the Evidence Act, viz, that the Court might presume his evidence to be 
untrue because he did not act in accordance with the common course of human conduct and 
his public duty in relation to the facts of the particular case.” 

In Q. V. Norman, J., observes : "In Gilbert on Evidence, cited in 

Archbold's Criminal Pleading — p. 226, accessaries are placed in the same category as 
accomplices. But it is evident that they stand on a very different footing. Their guilt may be 
infinitely less, and they have not the same interest in making a charge against others to save 
themselves. It is not every participation in a crime which will make a party an accomplice in 
it so as to require his testimony to be confirmed (Best on Evidence, page 223)". There is 
nothing in law to justify the proposition that evidence of a witness who happens to be 
cognizant of a crime or who made no attempt to prevent it or who did not disclose its 
commission, should only be relied on to the same extent as that of an accomplice. Such 
persons are not accomplices and the degree of credit to be attached to the testimony 
of such a witness depends on all the facts and circumstances of particular cases.^ 

When a person sees a murder committed and takes no means to disclose it, his evidence 
must be consi(jered as no better than that of an accomplice.*’® Where the accused's wife 
was present when the murder was committed and kept silent for five long months, she was 
practically an accomplice with her husband in the commission of murder.® ’ ‘ Witnesses who 
had admittedly witnessed the crime and had assisted in concealing .the evidence of that crime 
or at least had connived at such thing being done and who did not attempt to give any 
information either to the Police or to any other person to enable the offenders to be brought to 
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justice are not in a better position than that of accomplices and it is not safe to accept their 
testimony unless corroborated by some independent circumstances.* ” 

A woman witness, who was used as a decoy to bring the deceased within the clutches of 
those who were burning to punish him and who was present throughout the assault and was 
paid for her services with Rs.4/- and a peice of cloth, cannot be put higher than an accomplice, 
and her evidence requires corroboration.*^ 

Where a person was erroneously treated as an accomplice and was granted a conditional 
pardon, held, that his evidence did not require corroboration.^ 

Whether a spy is an accomplice. — 

''An accomplice confesses himself a criminal and may have a motive for giving inform 
mation, as it may purchase immunity for his offence. A spy, on the other hand, may be 
an honest man ; he may think that the course he pursues is absolutely essential for the 
protection of his own interests and those of society ; and if he does so, if he believes that 
there is no other method of counteracting dangerous designs of wicked men, 1 can see no 
impropriety in his taking upon himself the character of an informer. The Government are, 
no doubt, justified in employing spies ; and I do not see that a person so employed deserves 
to be blamed, if he instigates offences no further than by pretending to concur with the 
perpetrators. Under such circumstances they are entirely distinguished, in fact and in 
principle, from accomplices ; and although their evidence is entirely for the Jury to judge of, 
[ am bound to say that they are not such persons as it is the practice to say require corrobora^ 
tion."^'"’ \n Rex V, Despard, 2S HoweWs State Trials 489, where the accused was tried 
for high treason, Lord Ellenborough in his summing up to the Jury said, —"But there is 
another class of persons which cannot properly be considered as coming within the descrip-' 
tion or as partaking of the criminal contamination of an accomplice, I mean, persons entering 
into communication with the conspirator, with an original purpose of discovering their secret 
designs and disclosing them for the benefit of the public. The existence of such original 
purpose on their part is best evinced by a conduct which precludes them from ever waver- 
ing in or swerving from the discharge of their duty, if they might otherwise be disposed to 
do so." 

It was, however, held in Q, E. v. Javecharam,’^^^ that the action of a spy or 
informer in suggesting and initiating a criminal offence is itself an offence, the act not being 
excepted or justified by any exception in the Indian Penal Code, or by the doctrine which 
distinguishes the spy from the accomplice ; though the act of a detective in supplying marked 
money for the detection of a crime cannot be treated as that of an accomplice. 1 his view 
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of tne Bombay High Court has been dissented from in E'. v. Ghatur as being 

opposed to the ruling in i?. v. Henry Bickley (1909) 2 Cr. A. R. 53 : 73 J, P. 239, where 
the woman who asked the prisoner to supply her with a noxious drug to cause her miscarriage 
(who was not in fact pregnant) and who in doing so acted under police instruction was 
clearly the first instigator and yet the Court held that that circumstance did not deprive her 
of the character of a spy, nor must her evidence be regarded as that of an accomplice./ Doss J., 
observed: "But though the testimony of a spy does not stand in need of corroboration in 
order to be acted upon, it is entirely for the Judge of fact to decide in each particular case 
what weight he shall attach to this kind of evidence, the question depending upon the character 
of each individual witness. It may sometimes be difficult to draw the line of discrimination 
between an accomplice and a pretended confederate, such as a detective, spy or decoy, but we 
think the line may be drawn in this way : If the witness has made himself an agent for the 
prosecution before associating with the wrong-doers or before the actual perpetration of the 
offence, he is not an accomplice; but he may be an accomplice, if he extends no aid to 
the prosecution until after the offence has been committed/' In Pulin Behari v. 
Mookerjee. J. also held that where a witness has made himself an agent for the prosecution 
before associating with the wrong-doers or before the actual perpetration of the offence, he is 
not an accomplice, but he may be, if he extends no aid to the prosecution until after the 
offence is committed. A mere detective or decoy is not therefore an accomplice, nor an 
original confederate who betrays before the crime was committed. Yet an accessary after the 
fact would be an accomplice if he had, before betrayal, rendered himself liable as such. He 
also held that as the crime of conspiracy is complete, the moment there is concerted intention, 
members of the conspiracy, who, after such agreement, have, out of fear or repentance, 
transformed themselves into spies and informers, do not thereby cease to be accomplices, and 
their evidence requires corroboration to the same extent and character as in the case of 
accomplices that overt acts may properly be looked at as evidence of the existence of a 
concerted intention and in many cases it is only by means of overt acts that the existence of the 
conspiracy can be made out ; but the criminality of the conspiracy is independent of the 
criminality of the overt act. In the same case Harington. J. held, that the testimony of 
persons who have been members of a criminal conspiracy or else have joined it for the 
purpose of betraying its secrets must be very carefully scrutinized and much weight cannot be 
attached to it unless it is corroborated by other circumstances. Police-officers, who assent to an 
informer's entrapping an offender, do not thereby become accomplices.^ ® ® 


Meaning of the term “Approver.” — 

The term "approver" is given to that accomplice who has been granted a conditional 


pardon under the provisions of Ss. 337 and 
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bear testimony against his accomplice, he is then said to turn "'King's or Queen's Evidence/' 
His status as a witness is the same as that of an accomplice- witness. 

S. 337 Cr. P. C., however, is not the only procedure by which an accomplice's evidence 
may be received on a promise of immunity from prosecution. In the case of /?. v. Har 
Prasad Bhargava/^^ ^ the facts were that the Government of Central Provinces having before 
it the case of a Subordinate Judge, who was suspected of receiving bribes, issued a Notifica- 
tion to the effect that no prosecution would be instituted by Government against any person 
who came forward with evidence that he had paid or offered a bribe to the particular Officer 
whose case was under consideration. In consequence of this Notification, two persons came 
forward and gave evidence against the Subordinate Judge, being undoubtedly accomplices as 
regards the offence with which the accused was charged. It was held in that case, that a 
refusal to admit a witness' evidence on the record merely because witness was an accomplice 
and because the case was outside the purview of S. 337 Cr. P. C., is a clear error of law ; that 
a discretion to refrain from instituting a prosecution, in any particular case, is inherent in any 
authority to which the law has entrusted the powder to institute a prosecution, nor can any law 
prevent a person or a body of persons, exercising such authority, from determining beforehand 
how that discretion shall be exercised upon the happening of a certain contingent event. 
Where the Local Government promised one of the accused persons not to prosecute him in 
respect of the offence for which he was arrested, to which offence S. 337 Cr. P. C. did not 
apply, but in respect of whom no written or verbal order of discharge was ever given : Held, 
that the said accused continued to remain as an accused person and his evidence as a witness 
was inadmissible.^^"’ ^ 

If a statement is accepted as that of an approver without any test as to his complicity in 
the crime, the statement does not amount to evidence against the accused.’’^® ^ 


Duty of the Judge when a question arises whether a particular witness 

is an accomplice or not.-^ 

Where the facts raise sufficient suspicion that a person was an accomplice it is necessary 
for the Judge to have that question put for the Jury's consideration.^*^ It is for the Jury to 
consider whether a witness who has guilty knowledge of a crime is an accomplice.^* ® But 
the Judge ought not to put that question to the Jury coupled with a strong expression of 
opinion, couched in terms of the most persuasive force, that he was not one ; for the substan- 
tial effect of that would be to ask the Jury to treat that person's evidence as being of as much 
weight as that of a perfectly independent and unprejudiced witness : it would be a misdirection 
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in fact, though not in form.^* ^ The Judge should explain to the Jury what an accomplice is 
and should ask them to say upon the facts whether the witness is or is not an accomplice. The 
Judge should further tell the Jury that if the witness was a party to the conspiracy to cheat the 
Railway Company, he is an accomplice and it is not safe or proper to convict upon his 
evidence without corroboration in material particulars. The Judge should also explain to the 
Jury the nature of the corroboration in material particulars. The Judge should also explain to 
the Jury the nature of the corroboration necessary in such cases."* " 

Three witnesses were present at the time of the payment of the bribe but took no part 
in the transaction, and for 2| years they never told anybody what had happened. The Judge 
treated these witnesses as accomplices. The High Court held that the Judge was wrong in 
treating them in that way and therefore there was a misdirection to the Jury.^** But where 
the Judge told the Jury that if they considered the witness as no better than an accomplice, then 
corroboration should be sought, AeW that there was no misdirection.^*® Where there was 
omission to say expressly that such persons are no better than accomplices, but suspicion 
from delay in producing their evidence, and their own explanation were pointed out, and the 
Jury advised to place a proper value on their testimony, it was held that there was no misdirec" 
tion.^®® The Judge ought to caution the Jury in accepting the statement of a witness whose 
connection with the transaction was open to suspicion ; and he misdirects them if he asks them 
to depend on his statement,^ ®^ or fails to point out to them the necessary corroboration.^®’^ 
Where the principal prosecution witness was suspected by the prosecution of complicity in the 
offence, arrested but not sent up, the omission to warn the Jury that he was no better than an 
accomplice requiring corroboration was held to be a misdirection.^®’^ 

The law oa the subject of reception of accomplice’s evidence. — 

The Indian Evidence Act I of 1872, contains the following provisions : — 

L In Chapter V(I (dealing with 'Burden of proof) S. 1 14 enacts,— "The Court may 
presume the existence of any fact which it thinks likely to have happened, regard 
being had to the common course of natural events, human conduct, and public and 
private business, in their relation to the facts of the particular case. 

Illustration (b) : the Court may presume that an accomplice is unworthy of credit, 
unless he is corroborated in material particulars. 

But the Court shall also have regard to such facts as the following in considering 
whether such maxims do or do not apply to the particular case before it : — 
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As to illustration (b) : (1)A, a person of the highest character is tried for causing a 
man's death by an act of negligence in arranging certain machinery. B, a person of 
equally good character, who also took part in the arrangement, describes precisely 
what was done, and admits and explains the common carelessness of A and 
himself ; 

(2)A crime is committed by several persons. A, b, and C, three of the criminals, 
are captured on the spot, and kept apart from each other. Each gives an account 
of the crime implicating D, and the accounts corroborate each other in such a 
manner as to render previous concert highly improbable." 

2, In Chapter IX (dealing with 'Witnesses') S. 133 enacts : — 

"An accomplice shall be a competent witness against an accused person : and a 
conviction is not illegal merely because it proceeds upon the uncorroborated testis 
mony of an accomplice." 

3. S. 4 provides ‘ 

"Whenever it is provided by this Act that the Court may presume a fact, it may 
either regard such fact as proved, unless and until it is disproved or may call for 
proof of it." 

And, S. 3 says ; — 

"A fact is said to be proved when, after considering the matters before it, the Court 
either believes it to exist, or considers its existence so probable that a prudent man 
ought, under the circumstances of the particular case, to act upon the supposition 
that it exists," 

When S. 118 of the Evidence Act provides that all persons shall be competent to 
testify (except infants, very old persons, or persons suffering from bodily or mental infirmities, 
whom the Court considers as unable to understand the questions put to them or give rational 
answers to these questions), and S. 134 provides that no particular number of witnesses shall, 
in any case, be required for the proof of any fact, that is to say, when the testimony of one 
witness may be sufficient for a conviction, a question may be asked, what then is the necessity 
of enacting S. 133, which says that an accomplice is a competent witness and a conviction is 
not illegal merely because it proceeds upon the uncorroborated testimony of an accomplice ? 
The answer is to be found in the legislative sanction given to the maxim founded on human 
experience that an accomplice is unworthy of credit unless corroborated in material particulars, 
and which is embodied in S. 114, 111(b) of the Evidence Act, quoted above. An ordinary 
witness deposing on oath starts with no presumption against him as to his credibility. Unless 
his credit is impeached by cross-examination or by other evidence, the Court may act on his 
statement alone and convict an accused. The accomplice, who confesses his own connection 
with the crime and so confesses himself to be a man of baid character, starts with an initial 
presumption against his credibility and the Court is ordinarily entitled to presume that he 
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should not be believed unless his testimony as to the guilt of the accused is corroborated by 
other evidence, against which there is no such initial presumption, or unless there are facts 
and circumstances in the case which preclude the Court from applying the maxim against him. 
It is in the latter case only that the accomplice witness loses his tainted character and is consi-^ 
dered as an ordinary witness, and as under S. 134, no particular number of witnesses shall in 
any case be required for the proof of any fact, that Section may apply to his case and hence 
a conviction is legal though it proceeds on the uncorroborated testimony of an accomplice. 
In short, the effect of the said provision in the Evidence Act is that tainted evidence should not 
ordinarily be believed, unless it is corroborated, — not by similar tainted evidence but by inde- 
pendent evidence, or unless there are special circumstances in the case which remove the 
inherent taint. Instances of such special circumstances are given in S'. 1 14. Ill (b) quoted 
above. If there be no such special circumstances in the case, the Judge may believe the 
accomplice, but this belief would not be legally sufficient for a conviction. In the words of 
Sir Barnes Peacock, C J.. in the Full Bench Case of Elahee 'There is a wide 

difference between disbelieving evidence and determining that it is not legally sufficient if 
believed, but this distinction is not sufficiently adverted to by the Courts which are Judges of 
fact as well as of law." 

The enactment that "an accomplice shall be a competent witness", in the face of the 
general provision as to the competency of all classes of witnesses contained in S. 118, would 
seem to be merely for emphasis. There is also a history behind it. Formerly, the rule was that 
the mere commission of a crime did not render a witness incompetent, but persons convicted of 
treasoa felony, or certain other crimes were rendered incompetent by conviction. The incom- 
petency created by conviction was removed in England by Act of Parliament, and was subse- 
quently removed in India by Act XIX of 1837, by which it was enacted that no person shall, by 
reason of conviction for any offence whatever, be incompetent to be a witness in any stage of 
a cause, civil or criminal, or before any Court in the territories of the East India Company. 
Again S. 28 of the Indian Evidence Act, 11 of 1855, enacted that, except in cases of treason, 
the direct evidence of one witness who is entitled to full credit shall be sufficient for proof of 
any fact, ‘but this provision shall not affect any rule or practice of any Court that requires 
corroborated evidence in support of the testimony of an accomplice'. 

Prior to the enactment of the Evidence Act in 1872, the principles which should govern 
the reception and appreciation of an approver's or accomplice's evidence in criminal trials were 
fully and authoritatively laid down by the Full Bench of the Calcutta High Court in the case of 
Reg, V. Elahee Buksh, ante, in the following terms : — 

"A conviction founded upon the uncorroborated evidence of one or more accomplices 
alone is valid in law. 

'The evidence of accomplices should not be left to a Jury without such directions and 
observations from the Judge as the circumstances of the case may require. 
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'Improper advice given by the Judge to the Jury upon a qu^tion of fact, or the oinis* 
sion of the Judge to give that advice which a Judge, in the exercise of a sound judicial 
discretion, ought to give the Jury upon the questions of fact, amounts to such an error in law 
in summing up as to justifying the High Court, on appeal or revision, in setting aside a verdict 
of guilty* 

'The power of setting aside convictions and ordering new trials for any error or defect 
in the summing up, will be exercised by the High Court only when the Court is satisfied that 
the accused person has been prejudiced by error or defect, or that a failure or justice has been 
occasioned thereby.' ' ^ ® ^ 

And in 4 Mad. H. C. Rep. App. vii (1868), the Madras High Court laid down for the 
future guidance of the Sessions Judges, that they should inform the assessors (now Jurors) : — 
1st, that there is no rule of law prohibiting the conviction of an offender upon the uncorrobo- 
rated evidence of an accomplice ; 2ndly, that, as a general rule of practice, it is considered 
unsafe to convict upon such evidence ; and 3rdly, to point out any circumstances in the 
particular case which, in the opinion of the Judge, afford a sufficient reason for relying upon 
the evidence in that case. 

These principles have now become matters of legislative enactments in the Evidence Act 
and the Code of Criminal Procedure. 

Judicial interpretations of Ss. 114 and 133 of the Evidence Act, 

however, show some divergence in the opinions of the Judges. According to some, 
both these Sections must be read together ; according to others, S. 133 contains the substantive 
rule of law, while S. 114 111. (b) is only a guide and does not override S. 133 or regard 
accomplice evidence as always untrustworthy unless corroborated or preclude the Court From 
acting on the uncorroborated evidence believed to be true. Below are given some of the 
important decisions. 

Phear, J. in Q. v. Sadfm MunduV^^^ after discussing Ss. 144 and 133 of the Evidence 
Act, says : "On the whole, the result appears to be that the Legislature has laid it down as a 
maxim or rule of evidence resting on human experience that an accomplice is unworthy of 
credit against an accused person, i.c., so far as his testimony implicates an accused person, 
unless it is corroborated in material particulars in respect to that person ; that it is the duty of 
the Court, which in any particular case has to deal with an accomplice's testimony, to consider 
whether thi§ maxim applies to exclude that testimony or not ; in other words, to consider 
whether the requisite corroboration is furnished by other evidence or facts proved in the case, 
though, at the same time, the Court may rightly, in exceptional cases, notwithstanding the 
maxim, and in the absence of this corroboration, give credit to the accomplice's testimony 
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against the accused, if it sees good reason for doing so upon grounds other than, so to speak, 
the personal corroboration. 

"Now in the case of a trial by Jury, it is the function of the Jury to ascertain the facts 
upon the evidence before them, and for that purpose to be guided by the law which is appli- 
cable, and it is in all cases the duty of the Judge to point out to them that law. It was, there- 
fore, in the present case, the duty of the Judge to lay before the Jury substantially, to the effect 
just set out, the principles relative to the reception of an accomplice's testimony, which the 
Legislature sanctioned by the Indian Evidence Act ; and we think the Judge was wrong in 
telling the Jury that this case was one in which no caution or instruction from him was needed 
on this head. It is, in all cases where an accomplice's testimony is admitted, incumbent on 
the Judge to inform the Jury of the results of the law bearing on this point, substantially 
as we, have just endeavoured to explain it. 

In Q. V. Ramsodoy C huckerbutty^^ '' Clover, J. wanted to make a distinction 
between an accomplice who had already been tried and convicted and an accomplice who 
has been made an approver or is being jointly tried with the other accused. According 
to him an accomplice witness is one who is either being jointly tried for the same offence 
and makes admissions which may be taken as evidence against a co-prisoner and which 
make the confessing accused pro hoc vice a sort of witness, or one who has received a condi- 
tional pardon on the understanding that he has to tell what he knows and who may be at any 
time relegated to the dock if he fails in his undertaking. The accomplice, who had already 
been tried for the offence and convicted, stands on a different category from that of an 
approver, whose own escape depends on the entirety of his evidence, and, it may be, on the 
view which the Judge takes of it : and his evidence may be taken as that of an ordinary 
witness and does not require corroboration. Mitter, J., differed from him and the case was 
referred to Pontifex, J., who held, agreeing with Mitter. J., that an accomplice who has 
already been tried and convicted is none the less an accomplice, and his evidence requires 
proper corroboration. (In this case it is not stated what was the direction given to the Jury, 
and it was not necessary to consider it, as the case came up for confirmation of sentence of 
death). 

The Madras High Court, in Reg. v. Ramasami ®**, refused to interfere with the verdict 
*f guilty, of the Jury, although there was no evidence to corroborate the testimony 
of the accomplice, and held that though the tainted evidence of an accomplice should 
be carefully scanned and received with caution, and may be treated as unworthy of 
credit, yet, if the Jury in the one case, or the Court in the other, credits the evidence, a 
conviction proceeding upon it is not illegal, and that if the decision in Reg. v. Budhu 
Nanku, intended lay it down in broad terms that the evidence of an accomplice is not 
receivable unless corroborated, that High Court could not agree with that decision. (In this 
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case the Judge had impliedly instructed the Jury that the evidence of an accomplice is 
receivable without corroboration. The Madras High Court held the instruction to be errone-* 
ous, but refused to interfere with the verdict on that ground, as it tended to favour the accused 
rather than prejudice him). 

In the case of Q. J?* V. (which was not a case of trial by Jury and 

came up before the High Court for confirmation of death sentence), R, S and M were tried 
upon a charge of murder and the evidence for the prosecution consisted of (I) the confession 
of P, who was jointly tried with them for the same offence, (2) the evidence of an accomplice, 
(3) the evidence of witnesses who deposed to the discovery in R's house of property belonging 
to the deceased, and (4) the evidence of witnesses, who deposed that, on the day when the 
deceased was last seen alive, all the prisoners were seen together near the place where the 
body was afterwards found ; Held, that there was no sufficient corroboration of the statements 
of the accomplice or of the confessing prisoner P ; and that the possession of property 
taken from a murdered person is not adequate corroboration of the evidence of an accomplice 
charging such person in possession with participation in the murder ; though it would no doubt be 
corroboration of evidence that the prisoner participated in a robbery, or that he had dishonestly 
received stolen property. Straight, J., summed up the law on the subject of corroboration of an 
accomplice's evidence to the following effect 'The law in India, as expressed in S. 133 and 
S. 1 14 of the Evidence Act, and which is in no respect different from the law of England on 
the subject, is that a conviction based on the uncorroborated testimony of an accomplice is 
not illegal, that is, it is not unlawful ; but experience shows that it is unsafe, and hence it is 
the practice of the Judges, both in England and in India, when sitting alone, to guard their 
minds carefully against acting upon such evidence when uncorroborated, and when trying a 
ca^e with a Jury, to warn the Jury that nach a course is unsafe. There must be some 
corroboration independent of the accomplice, or of a co-confessing prisoner, to show that the 
party accused was actually engaged directly in the commission of the crime charged against 
him. A second accomplice does not improve the position of the first, and, if there are two, 
it is necessary that both should be corroborated. The accomplice must be corroborated, not 
only as to one, but as to all of the persons affected by the evidence, and corroboration of his 
evidence as to one prisoner does not entitle his evidence against another to be accepted 
without corroboration". These observations were explained and the said case was distin- 
guished by Straight, J. himself in Q, v. Gobardhan. There he said : "In the case of 
Q. E, V. RamsaranJ^^ I, imperfectly no doubt, endeavoured to point out, for my own 
guidance and that of the Subordinate Courts, what the rule of practice appeared to me to be 
in reference to the evidence of accomplices as embodied in the Sections of the Ev^ence Act 
here, and illustrated by the decisions of the English Judges. • * 7 could not for a moment 

pretend to lay down any hard and fast rule as to how questions of fact were to be deter^ 
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mined. I do not think that a Judge or a Jury, in trying a man upon one set of facts, can 
rightly or properly be influenced by the decision, which some other Judge or some other Jury 
has arrived at upon facts some of which may be similar, but which cannot be identically the 
same. Every case, as far as its decisions are concerned upon the merits, must stand or fall on 
the particular facts proved ; and it is obvious that while, in one instance, the intrinsic truth 
and probability of an accomplice's evidence would necessitate the looking for slight evidence of 
corroboration of the kind mentioned in Q. E. v. Rainsaran,’^^^ in another its inherent impro- 
bability would cast upon the Court the obligation of requiring very full support from independ- 
ent materials." In the same case’^®'* Edge, C.J., observed : — "A Judge would advise a Jury that 
it would be unsafe to act upon, in other words, to believe, the uncorroborated evidence of an 
accomplice, as he would advise the Jury not to act upon evidence of any other witness whose 
evidence might, from any cause, be open to suspicion, but in either case, he would have to 
tell the Jury that, if they believed the evidence, they might legally convict the prisoner. Con- 
fusion on this question has sometimes arisen from overlooking the distinction beUveen a 
caution to be given to a Jurg and a direction on laiu. The questions of fact are for the 
Jury to find on the evidence. On questions of law the Jury must accept the direction of the 
Judge. Similarly, a Judge, when trying a case without a Jury, must as a juror, come to a 
finding on the facts, and, as a Judge, direct himself upon the law. I do not think that it ha!< 
ever been suggested that the advice of a Judge to a Jury not to act upon the uncorroborated 
evidence of an accomplice is a direction on law* It appears to me, speaking generally, that 
an accomplice who is being tried or who is awaiting his trial, is more likely to tell a false story, 
with the object of exculpating himself, than is an accomplice who has already been tried and 
sentenced, and knows his fate." The learned Chief Justice next observed : "If Judges 
were to decide Criminal or other cases, so far as questions of fact are concerned, on their 
supposed analogy to a previous case, the Judges would not be exercising their own indepen- 
dent judgment upon the facts before them in the particular case, but would be accepting and 
leaning on the findings of facts of other Judges in the previous case, and would be applying 
such findings to the particular case, on the speculative assumption that the other Judges would 
take the same view of the evidence in the particular case in hand which they had taken of 
the evidence in the previous case." He then expresses his opinion in the following terms 
"As a general rule it would, I think, be most unsafe to convict an accused person on the 
uncorroborated evidence of an accomplice. The evidence of an accomplice, whether it be 
corroborated or not, must, like the evidence of any other witness, be considered and 
weighed by the Judge, who, in doing so, should not overlook the position in which the 
accomplice, at the time of giving his evidence, may stand, and the motives which he may 
have for staf mg what is false. If the Judge, after making due allowance for these consi- 
derations and the probabilities of the story, comes to the conclusion, that the evidence of the 
accomplice, although uncorroborated, is true, it is his duty to act upon the strength of his 
convictions". 
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(The above case was an appeal from the judgment of the Sessions Judge sitting with 
assessors, acquitting the prisoner on a charge of murder. The appeal preferred by the Local 
Government came up before Edge, C. J., and Brodhurst, J-, who differed, and the matter came 
up before Straight, J„ who concurred with the Chief Justice in believing the evidence of the 
accomplice who had alieady been tried and sentenced and also in holding that there was a 
corroboration in the fact that the prisoner absconded soon after the murder. Brodhurst, J., on 
the other hand, could not put any reliance on the evidence of the accomplice and also held 
that the fact of absconding would be relevant but would not be sufficient for corroboration). 

In Q, E, V. Maganlal,^^^ Scott, J., observes : "By the law both of India and England, the 
evidence of an accomplice is admissible, and a conviction is not illegal because it proceeds 
upon the uncorroborated testimony of an accomplice (S. J 33). But the presumption allowed 
by ill. (b) of S. 1 14 of the Evidence Act, that an accomplice is unworthy of credit unless he 
is corroborated in material particulars, Aa.s a vuIp of practice of almost universal 
avplication. Judges now, in their charge, usually tell a Jury that under ordinary 
circumstances it is unsafe to convict on such evidence wit haul the suhslaeiUal corrobora'- 
iion of independent evidence- A Judge who combines the functions of Judge and Jury is 
equally bound to scrutinize accomplice evidence with great care and to consider whether there 
is any corroborating evidence when the main evidence is of an accomplice character. There 
may be, however, cases of an exceptional character in which the accomplice evidence alone 
convinces a Judge of the facts required to be proved, and S. 133 would support him if he 
acted on that conviction without the corroboration usually insisted on." (This case came up 
on revision before the High Court. There was no difference in opinion on the point of law 
and practice. But while Scott, J. held that there were exceptional circumstances in the case 
which would justify the belief in the accomplice's testimony, Bayley and Jardine, JJ., held, 
that there were no such exceptional circumstances and that this testimony could not be believed 
without independent corroboration). 

In Q. E. v. Chagan Dayaram, Jardine, J., says "So long'-established a rule of 
practice as that which makes it prudent, as a general rule, to require corroboration of 
accomplices cannot, without great danger to society, be ignored by the Magistrates and 
Sessions Judges, simply because S. 133 of the Evidence Act declares that a conviction is not 
illegal merefy because it proceeds upon the uncorroborated testimony of an accomplice." 7 he 
rule in S, 114, III. {b) and that in S- 18S are imrt of one and both are found in 

most of the great judgments mentioned in our judgments in that case {Maganlai/s case, ante) ; 
and neither Section is to be ignored in the exercise of judicial discretion. The ill, (/>) 
however, the rule, and when it is departed from, 1 think the Court sfioukl show, or that 
it should appear, that the circumstances justify the exceptional treatment of the case. 

In the same case Birdwood, J., however, remarked: — "A conviction is not illegal merely 
because it proceeds on the uncorroborated evidence of an accomplice. Such evidence, being 
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admissible, furnishes as legal a basis for a conviction as any other evidence which is admissible. 
The omission to follow the established rule of practice as to the corroboration of such 
evidence does not constitute an error in law ; but where the evidence of an accomplice is 
not of a character to warrant the refusal of a Court to apply to it the maxim enunciated in ill. 
(b) of S. 1 H of the Evidence Act I of 1872, a conviction based on such evidence alone would 
be of questionable propriety.''*®^ (In this case the conviction and sentence were set aside as 
the circumstances connected with the preparation and conduct of the case, as disclosed by the 
record, and portions of the evidence adduced at the trial showed that it would not be proper 
to act on that evidence). 

In E~ V. Shrinivas,^''^ Jenkins. C. J., and Russel. J., held that S. 133 is the only 
absolute rule of law as regards the evidence of accomplices, but there is the rule of guidance 
to which the Court also should have regard ; that rule of guidance is to be found in ill. (b) 
to S 1 14 of the Evidence Act ; this Section enacts a rule of presumption, and read with S. 4 
of the Act, it indicates that it is not a hard and fast presumption incapable of rebuttal, a 
presumplio juris et de jure. 

The Bombay High Court has laid down a definite rule of prudence, though not as an 
absolute rule of law, that the evidence of an accomplice, however trustworthy it may be, should 
not be acted upon unless it is corroborated as against a particular accused in material respects. 
The case of an accused who is convicted upon his own plea and then appears as a witness 
against his co-accused comes within the ambit of this rule.*®* 

In the Full Bench case of NgaPo Chit m. Fox, C. J., after observing that 

some of the dicta of Judges in India are difficult to reconcile with others and with the law as 
laid down by the Indian Legislature and commenting on Ss. 133 and 1 14 of the Evidence Act, 
states : "How then must the evidence of an accomplice be dealt with in order to give full 
effect to both the maxim and the rule in S. 133. It appears to me that the answer is that evidence 
of an accomplice must be regarded as prima facie unsafe to convict any one on, unless 
it is corroborated in material particulars by the evidence of witnesses whose evidence can be 
relied on ; but bearing in mind that a person may be convicted on the uncorroborated evidence 
of an accomplice, every endeavour must be made to test the truth of such evidence by the 
Judge who has to come to a decision on it, and keeping before his mind the possibility of the 
accomplice speaking falsely, he should, as far as possible, search for the motives which have 
prompted the accomplice to say what he has said, and for the circumstances which have led 
up to his disclosures and give the evidence generally the most rigid tests possible in his 
endeavour to ascertain the true facts. If after a thorough test of the evidence the Judge is 
satisfied that the accomplice has spoken the truth, and his evidence brings home a crime to 
an accused person, then the Judge should convict the accused of the crime. The decision in 
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each case must depend on its own particular circumstances, and no general rule can be laid 
down as to when an accomplice's uncorroborated evidence alone should be accepted and 
acted on against an accused." 

In K. E, V. Nilakanta,^^^ White C J., and Ayling, J., held, that the view that a Court 
cannot act on the evidence of an accomplice unless it is corroborated, is not the law either of 
England or of India. As regards India, the substantive enactment is to be found in S. 133. 
S. 1 14 deals with presumptions of fact and the illustration would seem to mean that a pre- 
sumption of fact may be drawn, having regard to the facts of a particular case, that the uncorro- 
borated evidence of an accomplice in that case is untrue. The High Courts in this country 
have always proposed, as a matter o! practice rather than of law, to act upon the principles 
established in England. In a case where the Court is both Judge and Jury, it has to direct 
itself thus "Consider the evidence of the approver, always bear it in mind that it is tainted 
evidence, scrutinize it with the utmost care and accept it with the greatest caution, consider it 
in the light of the circumstances in which it is given and in the light of all the other circum- 
stances in the case of which evidence is legally admissible, then if you believe it, act on it, even 
if there be no corroboration in the strict sense of the word. If you do not believe it, 
reject it/' 

In the same case Sankaran Nair, J., said that, as to the necessity of corroboration, 
according to the English law, the presumption must first he drawn that the evidence of an 
accomplice is untrustworthy. All the Courts in England are agreed that a conviction by a 
Jury on the uncorroborated testimony, when the Judge has not cautioned them against 
accepting it, must be set aside. In England, therefore, the law is that a prisoner is not to be 
convicted, '^except under very special circumstances, upon the uncorroborated testimony of 
an accomplice." In this country we are governed by the Indian Evidence Act which embodies 
the rules of English law on the point ; and the presumption must first he drown that the 
evidence of an accomplice is unreliable and exceptional circumstances must be proved to 
justify its acceptance. S. 114 is intended to get rid of any artificial rules of the effect of 
evidence and to give them the effect of presumptions or maxims. The illustrations here given 
are for the most part such rules of evidence as are treated as presumptions of law ; the Act 
converts them into maxims or presumptions to be drawn by the Court. The Courts, save in 
exceptional circumstances, are hound first to draw the presumption as indicated by the 
Section. The law is the same as in England, and is rightly laid down in the Indian cases. The 
conclusions to be drawn, therefore, are that : — 

(1) The question is not whether a conviction based on the uncorroborated testimony of 
an accomplice is legal, but whether there is a presumption that such testimony cannot be 
accepted without corroboration ; 

(2) A person should not be convicted, except under "very special circumstances,'* upon 
the uncorroborated testimony of an accomplice ; 

311. (I912)35M.247 (S. B.) : 13 Cr. L. J. 305: 
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(3) ‘The special circumstances” are that the grounds on which an accomplice's 
evidence has been held to be untrustworthy, did not exist in the case or did not exist in their 
full strength ; that there are countervailing considerations of greater weight which diminish or 
entirely get rid of the weight due to such presumption ; 

(4) In cases tried by Jury, they have to be advised by the Judge of what has been above 
referred to. 

In Muthnkumarasawmi Pillai before the Special Bench composed of five 

Judges — Benson, Wallis, Miller, Abdur Rahim and Sundara Aiyar, JJ., the following questions 
came up for decision, amongst others : "Does the evidence of an accomplice require 
corroboration in material particulars before it can be acted upon ? Is it open to the Court to 
convict upon the uncorroborated testimony of an accomplice if the Court is satisfied that the 
evidence is true ? And, does not the Indian Evidence Act, S. 133, read with S. 1 14 III. (b) 
merely intend to lay down that conviction upon the uncorroborated testimony of an accomplice 
is not illegal where the presumption of untrustworthiness attaching to the evidence of an 
accomplice is rebutted by special circumstances ?” It was heM, by Benson, Wallis and Miller 
JJ., that there is nothing in ill. (b) to S. 114, which overrides, or renders nugatory, the plain and 
explicit provision contained in S. 133, or which requires us to hold that the evidence of an 
accomplice must always and in all circumstances be regarded as unworthy of credit unless it is 
corroborated in material particulars, or which requires us to hold that it is not open to the Court 
to act on such evidence, even when the Court believes it to be perfectly true. It is impossible 
consistently with the Indian Evidence Act to hold that, as a matter of law, the presumption 
must be raised and rebutted by special circumstances or by corroboration. Per Abdur Rahim, J., 
— "My conclusion is that it is well-established law that, except in circuinstances of an especial 
nature, it is the duty of the Court to raise the presumption that accomplice's evidence is 
unworthy of credit as against the accused person, unless it is corroborated in material particulars, 
and the failure of the Judge to direct the Jury to that effect is an error in law. It will, 
none the less, in my opinion, be an error in law if the trial was held without a Jury and the 
Judge or Magistrate misdirected himself on the point and treated an accomplice's evidence like 
that of any other witness. I do not perceive any principle on which the two cases may be 
distinguished. The next proposition which is also well-recognised is that, if there are any 
especial circumstances which would justify a disregard of this rule, those circumstances, in a trial 
by Jury, must be clearly set out in the directions of the Judge, and the appellate Court is 
entitled to consider as a matter of law whether these circumstances are such as to justify the 
exceptional treatment. If, in the opinion of the appellate Court, the facts in this connection 
are such that they in no sense negative the danger of acting upon the uncorroborated testimony 
of the accomplice, but the Judge told the Jury otherwise, the verdict must be set aside as being 
due to an error in law ; if the especial facts, however, are such as may reasonably be considered 
to take the case out of the rule, even though it is possible to hold a different view, the verdict 
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cannot be interfered with by a Court of error. A similar rule would hold good in cases tried by 
a Judge alone." 

Per Sundara Iyer, J., — 'There can be no doubt that S. 1 14 should be read along with 
S. 133 in order to determine the manner in which the testimony of an accomplice should 
be dealt with before basing the conviction on his evidence alone. It is impossible to hold 
that the Court is in all cases bound to make a presumption of untrustworthiness without 
regard to the particular facts and circumstances of each case ; for, in that case, the Legislature 
would have said that the Court ''shall presume' the untrustworthiness of an accomplice. 
But the Judge is, of course, bound to exercise his judicial discretion to presume or not to 
presume the untrustworthiness of an accomplice in a judicial and legal manner. On an 
appeal from his decision it would be open to the Court of appeal to consider whether he 
was right or wrong in not making the presumption in the circumstances. If the question be 
whether there is an error of law in his judgment, the Court is entitled to consider whether 
the rule embodied in S. 1 14 was present to his mind and whether he exercised his discretion 
after considering the materials on record. If he has not made the presumption and has 
given no reason for not doing so, it would be open to the Court of review or revision to 
arrive at the conclusion that the discretion has not been exercised in a legal manner. 
It would he right to require that a Judge should ordinarily presume the untrustworthi' 
ness of an acconiplice. But I would not put it, as suggested in the Advocate-General's 
Certificate, that it should be made in all cases and that the conviction without independent 
corroboration could be sustained only where the presumption is rebutted by special cir^ 
cumstances." 

In Baltnokand v. Johnstone, J., held that notwithstanding S. 114(b) the 

Courts are not tied down in any technical way, but it is their duty, when deciding (1) whether 
any corroboration of a particular accomplice is required and (2) what amount or kind of 
corroboration is required, to look at the question as a prudent man, desiring to avoid error 
and to arrive at the truth, would look at it. As a general rule, corroboration is necessary ; 
but as to the extent and nature of such corroboration, no hard and fast rule can be stated. 

\n Nfirain Das y. Cr.^^^ Scott-Srnith and Broadway, JJ., Judd, that S. 133 of the 
Evidence Act contains the rule of law regarding the testimony of accomplices and S. 1 14, 
111 (b) is merely a guide lo assist the Court ; though in a vast majority of cases prudence 
requires that there should be corroboration. 

In Madan Ouru v. Mullick and Thornhill, JJ., held, that it is a rule of practice 

founded on experience that in every case where an accomplice has given evidence the Court 
must raise a presumption that he is unworthy of credit unless corroborated in material 
particulars ; failure to raise the presumption is an error of law, but the degree of weight to be 
attached to the presumption is a matter to be judged on the facts of each case. 


313. (1915) leCr.LJ. 354:281. C, 738 (Punj). (1915) 16 Cr. L. J. 354: 28 I. C. 738 

314. (1922) 3 L. 144 : 23 Cr. L. J. 513 : A. I. R. (Punj.)] 

1922 L. 1 : 68 I. C. 1 13 H/in? o" Wmokand 315, (1918) 24 Cr. L. J. 723 ; 73 1. C. 963 (P.) 



560 


TRIAL BY JURY AND MISDIRECTION t FT. Ill 

\n Gomiida^- K. Halifax and Macnair A. J. C’s. held, that a conviction is 

not illegal merely because it is based on the uncorroborated testimony of an accomplice 
which has been believed. The Illustrations appended to S. 1 14 are not statements of law 
qualified only by particular exceptions. They are merely what they call themselves, illustra- 
tions or instances of the applications of certain maxims out of many possible instances. 

In a recent Patna case, Raghunath v. it has been observed, — “There are decisions 

in which it has been held that the testimony of one accomplice cannot safely be relied on 
as a material corroboration of that of another accomplice ; and that the material corrobora- 
tion required means corroboration as against individual accused. It has however been 
pointed out in V. £■, 8 P. 235 : 30 Cr. L. J. 137., that S- 133 has made it clear that 

there is no hard and fast rule that a conviction cannot be supported which proceeds on the 
uncorroborated testimony of an accomplice and that a Court has to decide with reference 
to the facts of each case whether the presumption of unreliability arising from the suspicion 
which an accomplice’s testimony invites has been rebutted. Indeed S- 1 14 Evidence Act itself 
indicates that it is for the Court to consider whether the maxims given in the illustrations do 
or do not apply to the particular case before it. * • • The decision in E. v. Mtilhar, 26B 193 
was approved in Deo Nandan v. E, 33 C. 649 with the remarks that in considering whether 
the rule of practice (that it is generally unsafe to convict an accused on the evidence of an 
accomplice unless corroborated) applies to any particular case it must be remembered that 
all persons coming technically within the category of accomplices cannot be treated as 
precisely on the same footing and that no general rule on the subject can be laid down." 

\n Ran Prasad it was said thus: — ‘The evidence of accomplices is always 
admissible and is always relevant but under a very old practice of the Courts in England such 
evidence is accepted with only great caution and after the closest scrutiny and is not usually 
accepted against any person unless it is corroborated. Although it is not illegal to convict on 
the uncorroborated evidence of an accomplice, there is a consensus of opinion that a convic- 
tion on the uncorroborated evidence of an accomplice is rarely justifiable. The practice in 
India is the same as the practice in England. Evidence in corroboration must be independent 
testimony which affects the accused by connecting or tending to connect him with the crime. 
In other words, it must be evidence which implicates him. that is which confirms in some 
material particulars not only the evidence that the crime has been committed, but also that the 
prisoner committed it, although it is not necessary that there should be confirmation of all the 
circumstances of the crime. The corroboration need not be direct evidence that the accused 
committed the crime ; it is sufficient if it is merely circumstantial evidence of his connection 
with the crime". In Shibdhan v. E.^^* it has been held by the Lahore High Court that it is a 
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well-established rule of practice, which has been followed consistently by the Lahore High 
Court for a number of years that no conviction can be based on the uncorroborated testimony 
of an approver and that this rule of practice is not to be departed from on the ground that 
the approver has no enmity with the accused and that his statement being a detailed one, it 
must be true in its entirety and must be given effect to. 

We need not cite other opinions. Those already cited represent generally the different 
views on the subject. On analyzing these we come to the following conclusions : — 

(1) A Court may convict an Accused on the uncorroborated testimony of an 
accomplice. 

(2) As to the applicability of S. 1 14 Ulus, (b) some Judges are of opinion that a 
Court is not, as a matter of law, bound to raise the presumption in every case, but it may, 
after careful scrutiny and due appreciation of the surrounding circumstances in a particular 
case and keeping in mind the tainted character of the evidence, believe the uncorroborated 
testimony of an accomplice and act upon it. 

(3) Others are of opinion that the presumption under S. 1 14 Ulus, (b) must first be 
raised as a matter law (or as a matter of practice, having all the reverence of law), and a 
conviction cannot be based on the uncorroborated testimony of an accomplice unless there be 
special circumstances rebutting the presumption. 

(4) All the Judges seem to agree that accomplice-evidence is tainted and needs 
special treatment, and that ordinarily, and as a matter of practice, a Court should not convict 
on uncorroborated testimony.^ “ " 

(5) The Jury should be informed of the law on the subject as stated above and directed 
to act accordingly. 

Reasons for considering an accomplice to be untrustworthy. — 

Accomplices are not like ordinary witnesses in respect of credibility but their evidence is 
tainted and should be carefully scrutinized before being accepted. They do not stand on the 
same footing as ordinary witnesses. The reasons are : — 

(1) ' The danger of acting upon the evidence of an accomplice, who is admitted to give 
evidence for the Crown, arises not merely from the fact of his having committed a crime, but 
from the fact of his giving evidence under the hope or expectation of pardon, and of his 
obtaining immunity from punishment if his evidence be believed. ^ 

(2) There is often a danger that, for the purpose of saving themselves rather than 
stating the truth, the accomplices will make out a stronger case against the prisoner and more 
favourable to themselves than the real truth will warrant. 
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(3) An accomplice will try to throw the guilt upon others.*** When a man is fixed 
and knows that his own guilt is detected, he miy purchase immunity by falsely accusing 
others.*** There always exists in the mind of persons who are themselves liable to 
punishment, a notion that they will obtain benefit by procuring the conviction of others.®*® 

(4) The accomplice may know every circumstance of the crime, and while relating al! 
the other facts truly may, in order to save a friend or gratify an animosity, name some person 
as one of the criminals who is innocent of the crime.** ® 

(5) The accomplice, who gives the evidence,*comes before the Court, practically with 
the statement : — 'I have so little sense of justice that I do not object to commit a crime’, 
and consequently his testimony cannot be taken as of sufficient value to subject a man 
to punishment.***^ 

(6) The accomplice, or in other words a participator in the crime, is a person of bad 
character and his evidence, although given under the sanction of an oath, is open to suspicion 
and further, evidence given in expectation of any hope of pardon is sure to be biased in favour 
of the prosecution.**® 

Nature and Extent of corroboration.— Evidence must be identifying the accused 
with the offence. — 

‘Facts which tend to render more probable the truth of a witness's testimony on any 
material point are admissible in corroboration thereof although otherwise irrelevant to the 
issue and although happening before the date of the fact to be corroborated. * * But facts 
which are not more consistent with the truth of such testimony than the reverse are inadmissible. 
The corroborative facts and evidence must, however, be proved otherwise than by the testimony 
of the witness to be corroborated and the question of admissibility is one of law for the Judge 
and not one of fact for the Jury.**® 

A man who has been guilty of a crime himself will always be able to relate the 
facts of the case, and if the confirmation be only on the truth of that history without identi- 
fying the persons, that is really no corroboration at all.**® "There is a great difference 
between confirmations as to the circumstances of the felony and those which apply to the 
individuals charged : The former only prove that the accomplice was present at the commis- 
sion of the offence ; the latter show that the prisoner was connected with it. This distinction 
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ought always to b^ attended to. The confirmation as to the commission of the felony is realty 
no confirmation at all, because it would be confirmation as much, if the accusation were against 
you and me, as it would be as to those prisoners who are now upon their trial. The confirm- 
ation which I always advise juries to require is the confirmation of the accomplice in some 
fact which goes to fix the guilt on the particular person charged. You may legally convict 
on the evidence of an accomplice only if you can safely rely on his testimony ; but I advise 
juries never to act on the evidence of an accomplice, unless he is confirmed as to the particu- 
lar person who is charged with the offence "When an accomplice speaks as to the guilt 
of three prisoners, and his testimony is confirmed as to two of them only, it is proper, 1 think, 
for the Judge to advise the Jury that it is not safe to act on his testimony as to the third person 
in respect of whom he is not confirmed, for the accomplice may speak truly as to all the facts 
ot the case, and at the same time in his evidence substitute the third person for himself in his 
narrative of the case".^^^ "The opinion expressed by Chief Justice Jervis in Bex v. Shibba 
{ante) appears to be the correct one ; for nothing is more easy than for an accomplice to 
accuse an innocent person in order to get off his real companion in guilt, and to attribute to 
the persons falsely accused acts which were really committed by the guilty companion".^ 

In Rex nT Basket the Court of Criminal Appeal observed thus : — A review of the cases 

on the evidence of accomplices shews that the law is that laid down in Stubbs (1855) Dears. 
555 viz • — "The rule that a Jury should not convict on the unsupported evidence of 
an accomplice is a rule of practice only and not a rule of law. Sernble, that a Judge should 
advise the Jury to acquit unless the testimony of the accomplice be corroborated not only as 
to the circumstances of the offence, but also as to the participation in it by the accused, and 
that where there are several prisoners and the accomplice is not confirmed as to all, the Jury 
should be directed to acquit the prisoners as to whom he is not confirmed ; we held that this 
being a rule of practice only, if a Jury choose to act on the unconfirmed testimony of the 
accomplice the conviction cannot be quashed as bad in law". 


The corroboration of the accomplice's testimony in material particulars, therefore, means 
that the accomplice ought to be corroborated in some material circumstances, such r/r- 
curnsiances connecting and identifying the prisoner with the offence.^ 


The corroboration should be such corroboration in material particulars as would induce 
a prudent man, on the consideration of all the circumstances, to believe that the evidence of 
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the accomplice is true not only as to the narrative of an offence committed but also so far it 
affects each person thereby implicated.*®* Any of the prisoners, as to whom the accomplice's 
testimony is not supported, should be acquitted.*®* 


Corroborative evidence consists of facts showing that the evidence of the accomplice is 
true,*®* or adding weight to it.®*® Evidence of witnesses corroborating the approver is not 
the less corroborative because it was given to the Police before the examination of the 
latter.**® 

Evidence must come from source independent of the accomplice character. — 


The corroboration should be derived from evidence which is indi'pendeni of accomplices. 
In saying that before the evidence of an accomplice can be safely depended upon, so far as 
it affects the prisoner, it is to be understood that other evidence from sources independent of 
the approver should be forthcoming relative to facts which implicate the prisoner in the same 
way, as the story of the approver does.®** Corroboration should be derived from evidence 
which is not vitiated by the accomplice character of the witness. ® * ® What is rqpuired is 
corroboration by some untainted evidence. ® * ® 

One accomplice's evidence is not corroboration of the testimony of another.*** 
Evidence of two or more accomplices requires confirmation equally with the testimony 
of one.®*® In a case in which there were five accomplices, the Court of Criminal 
Appeal said that the Court will certainly not hold that the evidence of a number of 
accomplices needs any less corroboration than that of one accomplice.®*® As to 
corroboration of evidence of persons who are accessaries after the crime or who 
with'hold information, see Hamanwami v, E. noted under the sub'heading "Persons who 
are no beMer than accomplices, " ante. It has recently been held by the Privy Council that 
the evidence of an accessary must be corroborated in some material particulars, not only bearing 
upon the facts of the crime but upon the accused's implication therein. It has further been 
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held that the evidence of one accomplice is not available as corroboration of another, and this 
rule is now virtually a rule of law.*^ 

An accomplice cannot be corroborated by his own previous statements within the 
meaning of S. 114 Evidence Act, though they are evidence under S, 157 of the Evidence 
Act.^>* 

In K. E.v, NUkanta^^^ White, C. J and Ayling, J. said, “As to the character 
of the corroborative evidence which may lead the Court to believe that the evidence 
of an informer is true that must depend entirely upon the nature of the charge and the 
facts of the particular case. It is clear that oral testimony of independent withnesses 
is not necessary, but it seems impossible to lay down any hard and fast rule. Illustration 
to S. 114 uses the words “in material particulars", but what are material particulars 
must depend upon the facts of the particular case.'" In Miiihukurnarfiwami v. K- E,, 
Benson, Wallis and Miller JJ., fudd, that the previous statement of an accomplice 
can legally amount to corroboration of the evidence given by him at the trial. It was said, — 
“We cannot say as a matter of law that a prior statement can never be corroboration in 
material particulars, though no doubt, in the great majority of cases, it will be found 
that the prior statements do not add anything to the credibility of the evidence given 
at the trial. How far a prior statement does corroborate evidence given at the trial is a 
matter to be determined by the Jury" ( or, when there is no Jury, by the Judge). 

The statements made by some of the prisoners, when examined by the Magistrate, 
are not legal corroboration of the tainted evidence of the approver ; further, as the said 
statements were made in the absence of other prisoners whom it is intended to implicate 
thereby, they are of no weight at all, except as against those who made them.^®^ 
Confession of a co-accused coupled with the evidence of the approver is not sufficient 
for a conviction ; the two together cannot obviate the necessity of corroboration from 
independent sources. But the retracted confession of an accused may be sufficient 
corroboration of the approver's story as against himself.^ Tainted evidence is not 
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made better by being corroborated by other tainted evidence.*®* But where immediately 

after a dacoity and before the arrival of the Police, one of the accused who had 

been caught made a confession to a private person, naming the other persons 

concerned in it except two, one of whom he named two days after in this 
confession to the Magistrate which agreed with the evidence subsequently given by 
the informer, both the confessions being afterwards retracted, and another accused 
made a confession naming all the persons mentioned by the approver, the two accused 
and the latter having been arrested at different times and places, and there was 
evidence that some of the dacoits were seen in company together shortly before the 
dacoity and that they were absent from their homes shortly after it ; Ifeld, that the 
confessions of the accused and the other facts were sufficient corroboration of an approver 
as against the co-accused who had not made confessions.*®* There is nothing 

in S. 133 Evidence Act to suggest that the statement of one approver cannot be regarded 
as corroborating that made by another approver, though no doubt, if it could be shown 
that the approver had ample opportunity of consultation, the corroborative value would 
be greatly diminished.® ** In a summing up in a trial for guilty receiving, the Jury 
must be emphatically warned against convicting on the uncorroborated evidence of an 
admitted thief.*®’ 


Extent of Corroboration. — 


The amount of corroboration must depend on the circumstances of each case.*®* 
Although the law declares that a conviction is not illegal merely because it proceeds upon 
the uncorroborated testimony of an accomplice, the Courts have held that ordinarily speaking 
the evidence of an accomplice should be corroborated in material particulars and the practice 
which has been laid down has become, one may say, a part of the law itself. At the same time 
it is quite clear from the cases that the amount of criminality is a matter for consideration. 
Where a person is only an accomplice by implication, or in a secondary sense, his evidence 
does not require the same amount of corroboration as that of the person who is actually 
concerned in the crime or participating in it with the principal offender. In dealing with 
the question, what amount of corroboration is required in the case of testimony given by an 
accomplice, the Courts must exercise careful discrimination and look at the surrounding 
circumstances in order to arrive at a conclusion whether the facts deposed to by the person 
alleged to be an accomplice are borne out by those circumstances, or whether the circums- 
tances are of such a nature that the evidence purporting to be given by the alleged accomplice 
should be supported in essential and material particulars by evidence aliunde as to the facts 
deposed to by that accomplice. That seems to be the general principle.*®® All persons 
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coming technically within the category of accomplices cannot be treated as on precisely the 
same footing. The nature of the offence and the circumstances in which the accomplices 
make their statements must always be considered. No general rule on the subject can be laid 
down. Where the question arises what amount of corroboration will suffice, it is obvious 
that the answer in each case must depend on the circumstances.®*® The less heinous 
the offence disclosed, the less liable the evidence of the accomplice will be to suspicion 
and discredit.®*^ If the crime is very deep and the witness far involved, he ought to be 
corroborated.®*® 

It is sufficient if the corroborative evidence is confirmatory of so/ne of the leading 
circumtances of the story of the approver as against the particular prisoner, so that the 
Court may be able to presume that he has told the truth as to the rest. The true rule on the 
subject is that if the Court is satisfied that the witness is speaking the truth in some material 
part of his testimony, in which it is seen that he is confirmed by unimpeachable evidence, 
there may be a just ground for believing that he also speaks truth in other parts as to which 
there may be no corroboration, ® * ® 

The following remarks of the Attorney-General in Denpard'H msw.®** quoted with 
approval in Beg. \/. Chatur '^^^ fully express the extent of corroboration that is necessary:— 
"When I say accomplices ought to be confirmed by collateral testimony, do not mistake me 
to state that every word which an accomplice utters must be spoken to by some other witness, 
because if that were so there would be no need of an accomplice in any case but that of 
treason ; but the confirmation that is to be required for an accomplice is to show that the story, 
as related by him coincides with other circumstances, which are by unexceptional testimony 
proved to have existed, and when such circumstances, falling in with the testimony of the 
accomplice, cannot so easily be accounted for upon any other supposition than that of the 
truth of the story. When 1 say that is the state of the evidence, 1 apprehend the accomplice is 
sufficiently confirmed, and that there can be no difficulty in giving complete credit to his 
testimony.” 

Beg, V, Chatur,'^^^ also lays down that not only as to persons spoken of by an 
accomplice must there be corroborative evidence, but also as to corpus delicti there must be 
some prilna facie evidence pointing the same way, to make the evidence of an accomplice 
satisfactory. ® * ’ 

The degree of weight to be attached to the presumption arising under S. 1 14 (b) of the 
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Evidence Act depends upon the facts of each case ;*** and so also how far corroborative 
evidence may be necessary.*** The amount of corroboration required depends upon the 
view taken by the Court of the approver's character and of his general demeanour in the 
witness-box. * ^ ® Slender but reliable corroboration held sufficient , * '' ^ 

The strength of the presumption of untrustworthiness varies according to the extent to 
which the infirmities of accomplice evidence operate in each case,*^* It also varies according 
to the nature of the offence, the strength of the motives of falsehood, and the like.* The 
slighter the evidence of the accomplice, the more distinct should be the caution for necessity of 
corroboration.®’* 


Facts which corroborate. — 

( a ) Association. — Association of the accused persons under extraordinary circumstances 
and at a place where they are not likely to be unless there was concert, is some corrobora- 
tion.®’® The evidence that some of the dacoits were seen in company together shortly before 
the dacoity and that they were absent from their homes shortly after it, was held as corrobora- 
tive evidence of the approver's testimony.*’® 

That the accused was found in company of the approver shortly after the dacoity is very 
strong indication of fellowship in the crime,®” But presence in the company of approver, 
some days before the offence, is not material corroboration of the approver's statement to the 
effect that they joined him in the dacoity.®’® 

( b ) Presence at the scene of the occurrence is a fact in confirmation of the statement 
of the approver.® ’ * 


( c ) Absconding. — Where the accused absconded and remained away until he was 
arrested seven months after the murder and gave along with his witnesses a false account as 
to the time when he left his village : Hdd, that this is some corroboration of the approver's 
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evidence*®* ° But where the question is whaher an act was accidental or intentional, the 
running away of the accused just after the occurrence is, generally speaking, hardly consister^ 
with the theory of accident.®® ‘ 

( d ) Blood-stains on the (serson and clothes of the accused are ample corroboration.®* ® 

( e ) Wound received on the person of the accused at the time of committing the 
dacoity is a direct corroboration as to the identity of the accused.®* ® 

( f ) Possession of property removed by dacoity — if it be recent — is good corroborative 
evidence of the accused being concerned in the dacoity.®* ‘ 

( g ) In a case of conspiracy to commit murder, the fact that shortly after the alleged 
date of the conspiracy the accused helped the approver in obtaining murderous weapons is 
corroborative.®* 

Facts which do not corroborate. — 

( a ) Motive. — Motive for the murder will not take the place of evidence of 
identification, nor will it afford corroboration of the confession.®*® Motive is not a 
material particular. It is not the duty of the prosecution to prove any motive.®** 
However strong and convincing the evidence of an adequate motive may be that evidence can 
never by itself supply the want of all reliable evidence, direct or circumstantial, of 
the commission of the crime with which an accused person may be charged.®*^ On 
the other hand, where the evidence as to the crime is sufficiently convincing, it is 
immaterial to consider with what motive it was done.®** 

( b ) Medical evidence. —The corroboration by the result of medical examination 
is corroboration in respect to a fact in the occurrence which does not help the 
prosecution in any way to prove that the prisoner was one of the persons who 
caused the deceased's death ; it is corroboration of the accomplice’s story against 
himself, but it is not in any degree corroboration of the story so far as it goes to 
implicate the prisoner.®*® 
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( c ) Letters found in accomplice’s possession. — Letters found in the possession of 
an accomplice which were so ambiguously worded as to admit of no unfavourable 
inference being drawn against an accused person, without, in the first place, accepting as 
correct the interpretation suggested by the accomplice himself, were held not to afford 
any corroboration of the story told by the accomplice.®*® 

( d ) Marks of blood. — It is no corroboration of the approver's statements in 
material particulars that marks of blood were found at the spot which the approver 
pointed out as the place where the deceased fell.**^ But blood-stains on the person 
and clothes of the prisoner are ample corroboration.®.*® 

( e ) Borrowing money. — In a charge of bribery against a person proof that money 
was borrowed by the man who paid the bribe shortly before the alleged payment, is 
no corroboration of the evidence of the accomplice as to payment. It shows only that 
he had money to pay. There must be proof of some circumstance that affects the 
person charged with the offence.®*® 

( f ) Absence from home. — The absence from home of the prisoner, on the 
night of the dacoity, would be no legal corroboration of the evidence of the approver ; 
unless there was prima-fade sufficient legal evidence to convict him of the offence, he 
would not be bound to account for his movements.®*^ 

(g) Possession of murdered man’s property— is no corroboration of the evidence 
of an accomplice that the prisoner murdered the deceased.®*® 

( h ) Finding of an instrument for committing crime — The finding of a Sindmaree. in 
the court'yard of the accused’s house is no corroboration of the approver’s statement, 
as it does not connect or identify the prisoner with the particular offence.®*® 

( i ) Cries of the attacking party making use of a prisoner's name are no 
corroborative evidence of approver’s statement, when in fact the prisoner himself was 
not present with the attacking party but was miles distant from the place.® *'^ 

( i ) Statements of witnesses which, though giving rise to suspicion, were consistent 
with the innocence of the accused.®** 

Duty of the Judge when accomplice evidence is admitted. — Misdirection. — 

We have already considered who is an accomplice and the duty of the Judge, when 
charging a Jury, as to how he should direct, if such a question arises. We have next consi- 
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dered the law as to the reception of accomplice evidence. We shall now consider how 
the Judge should direct the Jury on other points and wherein misdirection lies, for, as 
has been observed by Sir Barnes Peacock in the Full Bench case of Elahee 
accomplice evidence is not to be left to the Jury without such directions as the facts 
of the case require. 

In all cases, whether the evidence of the accomplice is corroborated or not, the 
Judge should tell the Jury that they can legally convict on the uncorroborated testimony of 
an accomplice if, on all the facts and circumstances of the case and after careful scrutiny, 
they believe it to be true."*®® But the Court must clearly state to the Jury the circumstances 
negativing the presumption under S. 114(b).'^®^ If there be no such circumstances in the 
particular case, the Judge may under S. 298 Cr. P. C., express such opinion, and advise 
the Jury to acquit.^ The Judge should point out such circumstances as the following, 
which may occur in any particular case, which go against believing the accomplice implicitly, 
unless otherwise corroborated, and failure to do which would seriously prejudice the 
accused: (I) That they were not merely accomplices giving evidence under a tender of 
pardon ; they were men who had been previously convicted of dacoity, and had been 
pardoned for the purpose of giving evidence against other dacoits, and were kept in the pay 
of Government under the surveillance under which they were kept, abetted the dacoity in 
question and then again for saving themselves turned round and accused others of being 
their associates in the new crime.^®® (2) That the approver was once pardoned but his 
statement before the Joint Magistrate was considered so unsatisfactory that he was again 
arraigned as an accused and the pardon was withdrawn ; he was again re-admitted to 
pardon and was called as a witness though with great reluctance ; and his statements before 
the Joint Magistrate and the Sessions Judge were not altogether consistent.^ (3) That 
the statements of the two approver-witnesses were full of discrepancies and in some very 
important points hopelessly irreconcilable,'*^® (4) Where the approver has given different 
versions of the occurrence in his previous statements. * ® ® (5) That the approver witness 

had been hunted up after the case had been committed to the Sessions, and while his master, 
the prisoner, was in hajat awaiting his trial.* 

If, after proper advice and guidance, the Jury convict on the uncorroborated testimony 
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of &n accomplice, the High Court will not interfere with the verdict, even if the verdict was 
arrived at contraiy to the advice of the Judge, for there is no matter of law upon Which there 
can be an appeal to the High Court.*®* 

But the Judge should at the same time point out that it was also not safe to accept his 
testimony without corroboration.*®* Summing up must be emphatic on the danger of 
Accepting the uncorroborated evidence of accomplices, and care must be taken that the 
suggested corroboration is, in fact, adequate.* * ® The Sessions Judge should have told the 
Jury that, although the law permitted them to convict on the uncorroborated evidence of an 
accomplice, that was not the practice of our Courts, which have consistently held that it was 
hot safe and proper to convict on such evidence without some corroboration sufficient to 
connect each of the accused with the offence committed. With this caution the Judge 
should have laid before the Jury the evidence corroborating the statement of the 
accomplice.*** The omission by a Judge to direct the Jury in his charge that although a 
conviction upon the uncorroborated evidence of an accomplice is valid in law, it is dangerous 
to convict a prisoner on such evidence alone and that they must look for corroboration of 
it in material particulars from independent sources in the case, is an error of law, which 
if it has materially prejudiced the prisoner, justifies the High Court in setting aside the 
verdict.*** 

Where the evidence of an accomplice is uncorroborated, the correct practice requires 
Sessions Judges not merely to tell the Jury that it is unusual to convict on such evidence, but 
that he should also tell them that it is unsafe, and contrary both to prudence and practice 
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to do so ; yet his omission to state this last portion does not amount to an error in law.* * * 
But the evidence must be laid before the Jury, and the Judge cannot withdraw the case ftom 
them, as a case of no evidence, or direct the Jury to acquit.* * * 

The Judge ought, in his charge, to direct the Jury that the corroboration of an 
accomplice or accomplices ought to be that which is derived from unimpeachable indepen- 
dent evidence, as distinguished from that derived from the earlier statements of the same 
accomplices or the statements of the other accomplices.**® The evidence of paj-doned 
accomplices taken with the statements of unpardoned co-prisoners is not sufficient by 
itself to warrant the conviction of those who never confessed. The value of such sworn 
testimony could hardly be appreciated unless it was shown that the circumstance under which 
these pafdoned men had from the first made their statements were such as to render previous 
concert highly improbable, * * ® The Judge misdirects the Jury in telling them to regard as 
evidence in corroboration of the approver, the statements made by some of the prisoners 
when examined by the Magistrate ; such statements are no legal corroboration of the tainted 
evidence of an approver. Further, when such statements are made in the absence of the 
other prisoners whom it is intended to implicate thereby, the Sessions Judge should caution the 
Jury against attaching any weight to them at all, except as against those who made them.** ^ 
Where the only evidence against the prisoner is the statement of the co-accused taken into 
consideration under S. 30 of the Evidence Act, the Judge ought to direct the Jury to acquit 
the prisoner.*** 

It has, however, been held in a Madras Case,**® that the evidence given by a prisoner 
jointly charged with others, after he is convicted and sentenced on his own plea of guilty, as a 
witness in the subsequent trial of his co-prisoner stands on a different footing from that of an 
approver or unconvicted accomplice, and a Judge is therefore not wrong in law in directing 
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a Jury, at the trial of the other prisoner, that they can look to the evidence of the convicted 
prisoner for confirmation of the story told by the approver. 

The Judge ought, in his charge, to point out the danger of convicting any one of 
several prisoners charged at the trial, about whose identity, as one of the persons committing 
the crime, the accomplice's testimony is not corroborated. * * ® The Judge should lay before 
the Jury the corroborating facts.*®* To tell the Jury that it was for them to consider 
whether the evidence of the accomplice was strongly corroborated as to the prisoner was simply 
to ask them to consider a question which they would not possibly understand. It is the duty 
of the Judge to go through the history of the crime as detailed by the accomplice, to point 
out any independent evidence proving facts showing that the prisoners were, or must have 
been, present at or cognizant of, the crime, and if such facts are proved, they would corroborate 
the story of the accomplice. It would not be enough that the evidence should disclose a 
state of facts consistent with the possibility of the truth of the accomplice’s story. If the 
state of facts proved is equally consistent with and capable of receiving a reasonable and 
natural explanation on the hypothesis of the prisoner's innocence, these facts, standing alone, 
would be no evidence of the truth of the accomplice's story. Such proof would be 
in-sufficient as corroborative evidence in a criminal case where the legal presumption of 
innocence of every man till he is convicted has to be put in the scale against the construction 
which supposes the guilt of the prisoner ; though, of course, such evidence may be of great 
importance as a link in the chain of proof against a prisoner.*®® Where the Judge wholly 
omitted to guide the Jury as to what amounted to legal corroboration, viz, that the testimony 
of the approver ought to be corroborated in some material circumstances, such circumstances 
connecting and identijying the prisoner with the offence : Held, that the omission amounted 
to misdirection vitiating the trial.*®® But the Judge, in his charge, should not state his own 
view of important matters of fact so positively as to leave the Jury no loop-hole for taking 
any other view.*®* Direction that if the accomplice is corroborated on some points, they 
may believe him on the uncorroborated points, if they thought it reasonable to do so, was 
held correct.*®® 

It is a misdirection on the part of the Judge to point out to the Jury as evidence 
corroborating the evidence of an accomplice, where as a matter of fact that evidence does 
not corroborate at all.*®® It would be an error in summing up if a Judge, after pointing out 
the danger of acting upon the uncorroborated evidence of an accomplice, were to tell the 
Jury that the evidence of an accomplice was corroborated by a fact which did not amount 
to any corroboration at all.*®* Facts which do not show the connection of the accused 
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with the offence with which the accused is charged, are no corroboration in the sense in 
which the word is used in such cases, although they may tend to show that certain portions 
of what the accomplice says are true.*** 

If a Judge in his summing up treats as corroboration of accomplice's evidence what in 
fact is not corroboration the conviction should be quashed.**® 

In dealing with the evidence 6f an accomplice, it is the duty of the Judge to explain 
the provisions of Ss. 133 and 1 14 of the Evidence Act with the relevant parts of S. 4 of that 
Act. It is not his duty and it is not proper to tell them as a matter of law that they must not 
convict unless the evidence is corroborated in material particulars. But by virtue of S. 298 
(2) Cr. P. C., in a proper case, he may express his own opinion that the accomplice is 
unworthy of credit, telling them that they are at liberty to accept or reject. He must further 
state what, in his judgment, are material particulars.**® Where the Judge failed to tell the 
Jury that the evidence of the receivers of the stolen properties in a trial for theft and house- 
breaking should be considered with caution ; Hcdd, that inasmuch as the receivers were in 
the position of abettors under S. 107 1. P. C., the omission to caution the Jury about their 
evidence was a material non-direction which was likely to have prejudiced the accused and 
that therefore a re-trial should be ordered.*** When it is more than possible that if the Judge 
had clearly called the attention of the Jury to the fact that there was no corroboration of 
certain prosecution witnesses they might have returned a different verdict, the summing up 
amounts to a misdirection.* ** Where the facts raise sufficient suspicion that a person was 
an accomplice, it is necessary for the Judge to have that question put for the Jury's considera- 
tion.**® Though the uncorroborated evidence of an accomplice is admissible in law, 
it is a rule of practice for the Judge to warn the Jury of the danger of convicting a person 
on the uncorroborated testimony of an accomplice.*®* It is the duty of the Judge to point out 
to the Jury the position in law affecting the evidence of an accomplice and to tell them 
that they may convict if they choose on his evidence alone ; but that owing to the circum- 
stances under which the evidence is given it is very dangerous to act upon it unless they find 
corroborative evidence which implicated the accused. Where a Judge is sitting without a 
Jury he must apply the same rule by treating himself as Jury.*®* 

It is a misdirection to advise a Jury to convict on the uncorroborated evidence of 
an accomplice or even to tell them that it was for them alone to form their opinion on 


(1876) 1 B. 475 ; Baldeo (1886) 8 A. 509; 
<3A. W. N. 176; Jamiruddi (1902) 29 C. 
782 : 6 C. W- N. 553 ; Bapin (1884) 10 C. 
970; Maganlal (1889) 14 B. 115, 143; 
Rebati Mohan (1928) 56 C. 150 : 32 C. W. N. 
945 : 30 Cr. L. J. 435 : A. I. R. 1929 C. 57 : 
115 I.C. 258. 

428. Per Macpherson, J. in Nawab Jan (1867) 8 
W. R. 19, 26, 

429. Phillips (1924) 18 Cr. A. R. 1 15. 

430. Nanhak Ahir (1934) 13 P. 529 : 35 Cr. L. J. 
1 104 : A. 1. R. 1934 P. 309 ; 150 I. C. 687. 


431. Mavuthalayan (1934) 58 M. 86 : 36 Cr. L. J. 
633 : A. I. R. 1931 M. 721 : 155 I. C. 74. 

432. Sita Ram (1931) 7 Luck 390: 33 Cr. L. J. 

167 : A. I. R. 1932 O. 23 : 135‘l. C. 392. 

433. Moss (1926) 28 Cr. L. J. 278: A. I. R. 1927 
C. 460 : 100 1. C. 358. 

434. Jamal Ji Fakir (1923) 51 C. 160 : 28 C. W. N. 
533 : A. I. R. 1924 C. 701 : 25 Cr. L J. 100. 

435. Shibadas (1933) 37 C. W. N. 934 : 35 Cr. L. J. 
551 : A. I. R. 1934 C. 114: 147 I. C. 1 172. 



576 


TRIAL BY JURY AND MISDIRECTION 


I Rr. Ill 


it, &s if such ex^encc without corroboration might be acted on with as much safety 
as that of any other witness- It would amoutH to a misdirection to omit to give Jury 
a suitable warning or tell the Jury that the approver's evidence against a particular 
accused has received independent corroboration when that is in fact not the case.*®* 
To let the evidence of the approver go to the Jury without giving them proper warning 
is a misdirection. For a Judge to withdraw consideratipn of the guilt or innocence of 
the accused from the Jury by telling them that a conviction cannot be based upon 
the uncorroborated testimony of an approver would be no less misdirection and directly 
contrary to the statute. The Judge is bound to caution the Jury and to advise them that, 
generally speaking, the natural presumption for them to make is that the evidence of the 
approver is unreliable, though they are not compelled inlaw to act on the presumption.*®’ 
It is for the Judge to rule whether they should accept it or not. Where there is no corro- 
boration worth the name of the approver’s evidence and where the Judge fails to direct the 
Jury accordingly, his omission to do so amounts to misdirection.*®* An approver being 
a criminal himself and of low character his evidence must be received with a very great deal 
of caution, if not suspicion. Further, it should always be kept in mind, while dealing with 
the evidence of an approver, that he can easily substitute an innocent person who was actually 
participating with him in a particular case. This danger must be guarded against in the 
summing up. The Judge should tell the Jury that an approver’s evidence requires 
corroboration in material particulars tending to connect each of the accused with the offence. 
If the Jury were well aware of the corroboration required, the Judge’s omission in directing 
them on that matter in the precise language does not amount to misdirection.* ®* The question 
how far ari approver is to be believed is a matter essentially for the Jury ; it is not, 
therefore, open to the Judge to tell the Jury that an approver is an out and out liar.**® 

From the aforesaid discussions the following propositions may be laid down : — 

It is incumbent on the Judge to inform the Jury that an accomplice is unworthy of 
credit against an accused person, unless he is corroborated in material particulars in respect 
of that person. Failure to do this is misdirection vitiating the trial. 

It is the duty of the Judge to point out to the Jury any independent 
evidence, if any, which goes to corroborate the evidence of the accomplice, as against the 
prisoner. 

It is a misdirection to point out to the Jury any fact in evidence as corroboration of the 
testimony of an accomplice which is really no proper corroboration. 

It is a misdirection to tell the Jury that the evidence of the approver has been corrobo- 
rated by his own previous consistent statements. 
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It is a misdirection to tell the Jury that the evidence of the approver against a prisoner 
is corroborated by the statement of some of the other prisoners. 

It is a misdirection to tell the Jury that there cannot be a conviction on the uncorro-^ 
borated testimony of an accomplice. 

It is not a misdirection to tell the Jury that although it is unsafe to convict an accused 
on the uncorroborated testimony of an accomplice, still it would be quite legal for them to 
convict on such testimony, if they, from the intrinsic truth in the accomplice's statements, want 
of motive for falsely accusing the accused or from other especial circumstances, give credit 
to the accomplice's statement against the accused and act upon it, though there was no 
corroboration at all or only very slight corroboration. 


S. 114 Illustration (g), Evidence Act. 

Illustration (g) to S. 114 of the Evidence Act points out that the Court may presume 
that evidence, which could be and is not produced, would be unfavourable to the person who 
withholds it. 

In trials before the Court of Sessions or the High Court the Public Prosecutor has 
ordinarily to call all the persons entered in the calendar as witnesses for the prosecution, but 
he is not always bound to do so. We have discussed this matter in Chapter V of Part II, 
ante, under heading the Public Prosecutor hound to call all the ■witnesses appearing 
in the calendar as witnesses for the Crown* and the headings following. The leading 
cases on the subject have been noted there. 

In criminal trials, however, the presumption that may be drawn from the non-production 
of a witness for the prosecution does not stand on the same footing as the presumption 
arising from the non- production of a witness for the defence. This distinction has been well 
pointed out in the case of v. Dhunno Kazi.^^^ There it was observed that if a witness 
for the prosecution is not called without sufficient reason the Court may properly draw an 
inference adverse to the prosecution, but there is no corresponding inference against the 
accused ; the accused is merely on the defensive and owes no duty to any one but himself ; 
he is at liberty as to whole or any part of the case against him to rely on the witnesses of 
the case for the prosecution or to call witnesses or to meet the charge in any other 
way he chooses ; and no inference unfavourable to him can properly be drawn, because he 
takes one course rather than another. 

We shall deal first with the non-production of witnesses for the prosecution and 
what should be the proper direction of the Judge to the Jury with reference to it. 

Presumption which may arise under S. 114 (g) of the Evidence Act from non- 
production of witnesses should be drawn to the attention of the Jury;^^'* and 
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they should be left to, draw their own conclusions from it.**® The prosecution did 
not examine certain material witnesses named in the First Information and also in the 
evidence. The Judge in his summing up did not tell the Jury that they could draw an 
inference unfavourable to the prosecution from the omission to examine these witnesses. JEZeW, 
that it was a material misdirection.*** It is not necessary that the Judge should direct 
the Jury in so many words that the omission of the prosecution to call witnesses 
raised a presumption under the Evidence Act, S. 114111. (g), that their evidence should 
be unfavourable to the Crown, if he has pointed out that the Jury might properly 
draw any inference they pleased from such omission.**® Verdict was set aside in a 
case in which one of the grounds found in favour of the prisoner was that the 
Judge had omitted to point out to the Jury the absence of evidence very material 
to the case for the prosecution.**® A Judge’s omission to draw the attention of the 
Jury to the failure on the part of the prosecution to put in an inquest report, when 
that is material for the case, is a misdirection which vitiates the conviction.**’ Before 
the Jury can draw a presumption under S. 1 14 (g), they have to be satisfied that the 
person who, it is suggested, has been kept back, in fact knew the facts and was a 
willing and truthful witness and, therefore, was willing and able to give relevant evidence 
at the trial.*** 

The appellant and two other persons R and A were accused of having committed 
murder of a man travelling in a boat of which they were the boatmen. R was tried 
first and at this trial A was given a pardon and examined as a witness. The appellant 
was tried subsequently and the prosecution did not examine A. The Jury, by a majority, 
returned a verdict of guilty against the appellant who was convicted by the Sessions Judge. 
Held ( as to the non^examination of A ) per Teunon, J. — that the case of Dhanno 
Kazi ( 8 C. 121) is not an authority for the proposition that the prosecution is required 
to produce and examine such a witness, but as he was examined as an approver 
at the former trial of R, it would have been more satisfactory if the prosecution had 
at least secured his attendance and failing in this had given detailed evidence of the efforts 
made in that direction. Per Shamsul Huda, J. — That the omission to direct the attention 
of the Jury to the question whether the prosecution was bound to call A as a witness and 
whether there was sufficient explanation why the prosecution did not call him was a defect in 
the charge which prejudiced the accused ; that in the absence of anything to show that an 
effort was made to ascertain his whereabouts and to produce him in Court, his absence 
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from his village deposed to by one of the prosecution witnesses was not a 
sufficient explanation for his non-production.^** 

In a case of rioting the Sessions Judge in his summing up said "The prisoner’s 
Muktear has alluded to the absence of the other wounded persons who formerly 
appeared to give evidence. To these facts you will attach what weight you please. 
1 must, however, point out to you that what is said for the prosecution, viz, that the 
other witnesses have been bought over, may quite possibly be true, at least in my 
opinion. You can judge for yourselves whether on a lapse of two years, when anger 
has cooled down, an injured man may or may not be likely to be bought over." 
field, that the statement was singularly unfair to the prisoner. The statement of the 
Muktear employed for the prosecution was a wanton defamation of absent men who 
could not defend themselves, which should have been instantly and sternly checked 
by the Sessions Judge. There is not a particle of evidence to warrant it. The prosecutor was 
questioned by the Court, and admitted that some of the witnesses denied the prisoner's 
identity with Mohabir Singh engaged in the riot. Instead of allowing the prisoner the 
benefit of the admission made by the prosecutor, that some of the persons present 
did not think that the prisoner was Mohabir, the Sessions Judge actually adopts the 
wanton and unfounded assertion of the Muktear, for the prosecutor himself never said 
anything of the sort.''"’’ ® 

A charge should aim at a fair and impartial presentation of facts to the Jury for their 
decision. Where the prosecution has omitted to call certain important witnesses, the Judge 
ought to caution the Jury that it is prima'facie the duty of the prosecution and not 
of the accused to call them, and that if they are not called without sufficient reasons 
being shown it is proper to draw an inference adverse to the prosecution.^'’ ‘ Failure 
of the Judge to do so amounts to misdirection and is a good ground for setting aside 
the conviction. * Absence of explanation by the prosecution for not examining witnesses 
named in the First Information, should be brought to the notice of the Jury, and their 
attention should be drawn to the presumption arising out of such non-examination, but 
a mere omission to so inform the Jury is not a non'direction vitiating their verdict.'*®® 
The prosecution had failed to summon certain witnesses named in the First Information. 
The Judge said to the Jury that if they accepted the explanation of the prosecution 
that they were not called because their evidence was valueless they should not draw 
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the inference under S. 1 14 (g). Evidence Act, and if they did not believe the same they 
could draw the inference. Held, that there was no misdirection.*®* In a murder case 
the prosecution did not bring independent witnesses, though available, nor did it give any 
satisfactory explanation for the omission, The Court in charging the Jury referred to this 
matter and asked the Jury to give due consideration to it but failed to inform them of 
the presumption that in such case, had those witnesses given evidence, that evidence 
would have been against the prosecution : Held, that the direction to the Jury was insufficient 
and that there was a misdirection.*®® Where the prosecution failed to examine a material 
witness and the Judge left it to the Jury to say how far it was so material as to raise 
in their minds a reasonable doubt as to the prosecution evidence : Held, that there was 
no misdirection.*®® But the prosecution is not bound to examine all the witnesses ; and 
there is no misdirection if the Judge did not refer to the fact that the prosecution 
omitted to examine some of the witnesses.*®^ If a Sessions Judge considers that, after 
the examination a Police Constable, the evidence of an Inspector of Police is necessary, 
he ought not to animadvert on his absence in charging the Jury ; but he ought to 
intimate his opinion to the Public Prosecutor and give him an opportunity of calling 
that official.*®* 

The omission by the Judge in his charge to the Jury to mention the fact of the 
original witnesses named in the First Information having been abandoned by the prosecution, 
of two of them having given evidence for the defence and of the witnesses actually 
examined for the prosecution being entirely new witnesses is a sufficient misdirection to 
justify the setting aside of the conviction.*®® 

When only 3 out of 9 witnesses named in the First Information were called by 
the prosecution and the prosecution was criticised on that ground and the Assistant Sessions 
Judge remarked that it did not appear that they would give evidence material to the case, 
and that if the accused had wanted these witnesses to be produced here they could 
have applied to the Magistrate or to him, and he would have called them if it had been 
suggested to him that the witnesses were wanted. It appeared that when the informant and 
the Investigating-officer were in the witness box, no question were put to them on this 
matter. Held, that the learned Assistant Sessions Judge has dealt with the matter quite 
correctly in his charge to the Jury.*®® 

As regards non-prosecution of witnesses for the defence, it is a proper direction for 
the Judge to say : — "But 1 tell you, and I lay it down as a matter of law that you must 
follow that in a criminal trial an accused person has no duty except to himself. He 
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is not bound to call evidence in his defence, and you can draw no inferences against 
him from the fact of his relying on the weakness of the prosecution and declining to 
call evidence for himself. The prosecution must stand or fall on its own strength.* 

Where the Judge thought it necessary to put the fact that no evidence was adduced 
by the defence prominently before the Jury, he was bound to qualify it by pointing out 
to the Jury that the defence was not bound to call any evidence, that they could rely 
on the prosecution evidence so far as it could help them and that they were entitled to the 
benefit of the doubt.* ® ^ 

Where a Judge told the Jury that if the Jury were of opinion that the accused had 
failed to establish their plea of alibi, then there would arise a presumption against them 
as to their complicity in the crime : Held, that there is no authority for such a statement 
and it amounts to a misdirection.**® 

Where the Judge told the Jury that the accused had said nothing about what had 
happened to the deceased and had given no explanation as to how he came by his death 
and this was a strong point against the accused ; Held, per Teunon, J., that where a 
primO'/acie case of circumstances making out or tending to support the charge against the 
accused is established and the accused withholds evidence in disproof or explanation 
available to him and not accessible to the prosecution, an inference unfavourable to the 
accused may legitimately be drawn.*** 

S. 118, Evidence Act- 

Child Witness — Examination of. — 

S. 1 18 of the- Evidence Act enacts "All persons shall be competent to testify, unless the 
Court considers that they are prevented from understanding the questions put to them, or from 
giving rational answers to those questions, by tender years, extreme old age, disease, whether 
of body or mind, or any other cause of the same kind". 

The above Section, therefore, embodies the general rule that the capacity of the person 
offered as a witness is presumed ; and to exclude a witness on the ground of mental or moral 
incapacity the existence of the incapacity must be made to appear. 

A child witness is, therefore, a competent witness. But if the Court considers that on 
account of 'tender age he is unable to understand the questions put to him or give rational 
answers to those questions, it may judge him to be an incompetent witness and refuse to take 
his evidence. The question then arises, when this judgment should be arrived at. Should it 
be made before the witness is examined on the facts of the case, or can it be arrived at in the 
course of his examination in the case ? There is some divergence of judicial opinion on this 
question. 

463. Taribullah (1921) 25 C. W. N. 682: 23 Cr. 
L. J. 244 : 66 I. C. 180. 

464. Ashraf All (1917) 21 C.W.N. 1152: 19 Cr. 
LJ. 81 : 43 I. C. 241, /jtr Teunon, J. ; contra 
per Shamsul Huda J. 
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In Sheikh Fakir V. it has been held that before a child of tender yew^s is 

asked any questions as to the res gestae, the Court should test his capacity to understand the 
difference between truth and falsehood, and the Judge must form his opinion as to the compe- 
tency of a witness before his actual examination commences ; when, however, it appears in 
the middle of his examination that no value should be placed on his testimony as his intelli- 
gence is not sufficiently developed, the Judge must not leave the evidence to the Jury without 
necessary comments and directions. So in Dhani Ram v. it was observed that in the 

case of a child of tender years produced as a witness the Court should examine it after being 
satisfied that the child is intellectually sufficiently developed to enable it to understand what it 
had seen and to afterwards inform the Court thereof. In E. v. Hari Ramji* * ’’ Shah, J., 
observed : — “It is necessary that before proceeding to examine such witness ( i. e., witness 
of tender years ) the Court should satisfy itself that the witness was competent to testify, that is, 
was capable of understanding the questions put to him and of giving rational answers to those 
questions ; and that thereafter the Court would proceed to administer an oath or affirmation as 
required by the Indian Oaths Act. If the witness is found to be incapable of understanding 
the obligations of such an oath or affirmation, he may be examined without an oath or affirm- 
ation, provided he is found to be a competent witness. These facts may be noted so that 
the record may show that, before taking the statement of a witness of that character, the trial 
Court had ascertained that the witness was a competent witness under S. 1 18 of the Evidence 
Act, and the omission to administer an oath or affirmation was due to his want of understand- 
ing the obligations of an oath.” It has also been held in Q. E. v. Lai Sahai*^^ that the 

competency of a person to testify as a witness is a condition precedent to the administration 
to him of an oath or affirmation ; that the Court has to ascertain in the best way it can, 
whether from the extent of his intellectual capacity and understanding he is able to give a 
rational account of what he has seen or heard or done on a particular occasion. The Judge 
should for the sake of precaution, as a preliminary measure, by means of a few suitable 
questions, ascertain whether the intelligence of the child is such that ( whether sworn or not ) 
it is capable of giving testimony which is patent of credit ; and it is certainly desirable that 
something should at the commencement of the record of the evidence of the witness of this 

character be entered to show that such a test has been in fact made It is, however, not 

obligatory to make such a record ; and the absence of such a record at the commencement 
of the record of the evidence will not show that the Judge had not satisfied himself as to the 
capacity to testify.* ® If the Court is of opinion that by reason of tender years and consequent 
immaturity of judgment the child is unable to understand the questions put to him or to give 
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rational answers, it ought not to examine the child at all.* ^ * It may turn out in the course of 
the examination that the test has been fallacious and in such a case it is always open to the 
Judicial Officer to say that he cannot accept the evidence.*’® 

A different view, however, has been taken in i\ra/a/' 67/ftA:/i v. i/. ”® which has held 
that by S. 1 18 of the Evidence Act, the Legislature has not prescribed an inflexible rule of 
universal application to the effect that before a child of tender years is questioned the Court 
must by preliminary examination test his capacity to understand and to give rational answers 
and must form an opinion as to the competency of the witness before the actual examination 
commences ; that the mere circumstance that the Court did not interrogate the witnesses of 
tender years before their examination began with a view to test their capacity, does not invalid 
date the trial, and that the competency of such a witness may be tested in the course of the 
examination. Beachcroft, J. in the above case observed : "I respectfully dissent from the 
dictum in Fakir y. ii,’. ( 11 C. W. N. 51 : 4 Cr. L. J. 412 ) that the Judge must form his 
opinion as to the competency of a witness before his actual examination commences." The 
capacity of the child may be tested even during the course of examination of the child.*’* 

In any case, there can be no doubt, that the capacity of a child witness to testify 
should be tested by the Court. It is for the Judge himself to decide as to his competency and 
not for the Jury, although after he has decided in favour of the competency it is 
for the Jury to determine the amount of credit to be given to the statements made by 
the witness.*’® Young children are dangerous witnesses; any mistake or discrepancies 
in their statements are ascribed to innocence or failure to understand and undue 
weight is often given to what is merely a welLtaught lesson. Children have good 
memories and no conscience. They are daily taught stories and live in a world of 
make-believes and so they are often become convinced that they have really seen the 
imaginary incident which they have been taught to relate.* ‘ * When referring to the evidence 
of a child witness the Judge said "It is for you, however, to estimate the credit of 
a witness but, in my opinion, to impeach the credit of a young child by seeking to 
contradict him by proof of a former statement is merely taking an unfair advantage 
of his age. I leave that matter to you”. He.ld, that this charge was not correct.*” In 


471. Ghulam Hussain (1930) 31 P.L.R. 612:32 
Cr. L. J. 63 : A. 1. R. 1930 L. 337 : 127 1. C. 
862 [following Dhani Ram (1915) 38 A. 49 : 
16 Cr. L. J. 829 : 31 I. C. 1005 and not 
following Nafar Sheikh (1913) 41 C. 406 : 
18C. W. N. 147: 18 C. L. J. 582:14 Cr. 
L. J. 485 : 20 I. C. 74111 : Syed Rasul (1929) 
31Cr. LJ. 114:A. 1. R. 1930 S. 129: 120 
I. C. 514. 

472. Panchu (1921) 23 Cr. L. J. 233 ; A. 1. R. 

1923 P. 91 : 66 I. C. 73. 

473. (1913) 41 C. 406 : 18 C. W. N. 147 : 18 
C. L. J. 582 s 14 Cr. L. J. 485 s 20 I. C. 741. 


474. Syed Rasul (1929) 31 Cr. L. J. 114: A. 1. R. 
1930 S. 129 : 120 1. C. 514 [relying on Dhani 
Ram (1915) 38 A. 49: 16 Cr. L.J. 829: 31 
I.C. 1005, and Nafar Sheikh (1913) 41 C. 
406: I8C. W. N. 147: 18 C. L. J. 582 : 
14 Cr. L, J. 485: 20 1. C. 741]. 

475. Hosseinee (1867) 8 W. R. 60 ; Nafar Sheikh 
(1913) 41 C. 406:18 C. W. N. 147 ; 18 
C. L. J. 582 : 14 Cr. L. J. 485 : 20 I. C. 741. 

476. Manni (1930) 6 Luck. 210: 32 Cr. L. J. 48 : 
A. I. R. 1930 O. 406 : 127 I. C. 878. 

477. Panchu (1930) 34 C. W. N. 1154 : 32 Cr. 
L J. 190: A. I. R. 1931 C. 178: 128 I.C. 811. 



tRIAl by jury and misdirection 1%. Ill 

England it has been held that apart from any rule of law there should be a caution 
administered to the Jury on the uncorroborated testimony of a young child,* The 
competency of a witness is a question distinct from that of his credibility,*” When 
the lower Court refrained from examining a small boy on the ground that he was 
of tender years, the High Court held that, considering the importance of the witness, 
the Court ought not to have refrained from examining him, unless the Judge considered 
that the boy was prevented from understanding the questions put to him, or from giving 
rational answers to those questions, by reason of tender years,**® 

With respect to children, no precise age is fixed by law, within which they 
are absolutely excluded from giving evidence on the presumption that they have not 
sufficient understanding. Neither can any precise rule be laid down respecting the 
intelligence and knowledge which will render a child a competent witness. In all 
questions of this kind much must ever depend upon the good sense and discretion 
of the Judge. In practice, it is not unusual to receive the testimony of children 
of eight or nine years of age, when they appear to possess sufficient under- 
standing.** * 

Administering oath or solemn affirmation to a child witness.— 

A great divergence of judicial opinion exists on the question whether S. ,13 of the 
Oaths Act (X of 1873) applies to cases where the omission to take oath or affirmation 
is the result of the deliberate act of the Court. The question arises under the following 
circumstances. A child witness is put forward as a witness. The Judge satisfies himself 

as to the intellectual capacity of the witness and the child is therefore a competent witness 

under S. 1 18 of the Evidence Act. The Judge, however, finds, after questioning the child, 
that the child is too young to understand the nature of an oath or affirmation and 
the consequences attaching to a breach thereof and so he intentionally omits to 
administer an oath or affirmation, and after simply enjoining the child to tell the truth 
takes his deposition. The question then arises, whether the deposition is admissible in evidence. 

S. 5 of the Oaths Act enacts that oaths or affirmations shall be made by the 
following persons ; “(a) All witnesses, that is to say, all persons who may lawfully be 
examined, or give or be required to give evidence by or before any Court or person 
having, by law or consent of parties, authority to examine such persons, or to receive 
evidence.” So, under the aforesaid Section an oath or affirmation should have been 
administered, and the question for consideration is, whether, with reference to S, 13 of 
the said Act, the omission or irregularity renders the child's evidence inadmissible. 

The question first came, up for consideration in Q. v. Ttivarya.**^ That was a case 
in which the Sessions Judge examined a little girl on simple affirmation, being of 
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Opinion, from the answers given by her, that she was not aware of the responsibility 
of an oath. It was held by the High Court ( Kemp and Birch, JJ. ) that the 
evidence was not rendered inadmissible because the omission was knowingly made, 

( S. 13 causing the irregularity ) and that the credibility of the evidence had been rightly 
put to the Jury. 

On account of an unreported decision to the contrary, the question was referred 
to the Full Bench, whether the word "omission'' in S. 13 included any omission, and 
was not limited to accidental or negligent omission. It was held by the Full Bench*®® 

( Couch C. J., Kemp, Phear and Markby, JJ. ) that the word included any omission ; 
but Mr. Justice Jackson dissented from this view and he was of opinion that in 
framing S. 13 of the Oaths Act, it was intended to obviate the effect of any evasion 
on the part of witnesses or mistake on the part of officers of the Court, and not to 
give a power to Judges or Magistrates to render the whole Act, as it were, ineffectual 
by perversely or erroneously ordering that witnesses should not take an oath or 
affirmation. 

The question was next raised in the Allahabad High Court before a single Judge (Mr. 
Justice Mahmood) who held^® *thata witness, who, by reason of tender age or want of 
previous instruction had no conception of the obligations of an oath, whether with respect 
to a future life or to the punishment for perjury, could not be regarded as competent to 
give evidence legally admissible. He observed : "How a person who by reason of tender years 
is unable to comprehend either the spiritual or the legal obligations of an oath or solemn 
affirmation can be regarded as a competent witness to give evidence legally admissible, and 
to be understood to be liable to such penalties under the law, is a matter the reasons wherefor 
I find myself unable to conceive". On this ground he held the evidence of the child witness 
to be inadmissible, though he also dissented from the view of the Calcutta Full Bench on the 
same ground as stated by Jackson, J. In the same year the question came before two Judges 
(Straight and Tyrrell, JJ.) in Q, E. v. Lai Sahai,^^^' In this case, the child, aged 12 years, 
had stated to the Sessions Judge that he knew the difference between truth and falsehood, 
but did not know the consequences here or hereafter of telling lies, but he promised to tell 
the truth. No oath was administered to the chijd. It was held in that case that having 
regard to the language of the Oaths Act, a Court has no option, when once it has elected to 
take the statement of a person as evidence, but to administer to such person either an oath 
or affirmation, as the case may require. Straight, J., who delivered the judgement of the Court, 
did not approve the reasoning of Mahmood, J. He observed : "Either a person is oris not 
made a witness ; if he is made a witness, then the law of this country requires that he should 
be either sworn or affirmed. The competency of such a person to be a witness is i|||iatter 
for the Court to decide as a condition precedent to his being either sworn or a^rmra ; the 
credibility to be attached to his statements is another matter altogether, and gyestion 
only arises when he has been sworn or affirmed, and has given his evidence 
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As to the competency of witnesses, that is specifically and in terms declared by S. 1 18 of the 
Evidence Act, and I find in that Section no direction or intimation to a Court, which has to 
deal with the question whether a person should or should not be examined, that it is to enter 
upon inquiries as to his religious belief, or open up such a field of speculation as is involved 
in the query, what will be the consequences here or hereafter if you will not tell the truth/' 
In the above case the High Court did not expressly decide the question as to the effect 
of S. 13 of the Oaths Act, but sent for the witness and took his evidence afresh on 
oath. 


The point incidently arose in the Bombay High Court in the case of Q. E, v. 
Sho.va,'^^^ There Jardine, J. (the other Judge, Parsons, J., expressing no opinion, as it 
was not necessary for the decision in that case) concurred with the conclusion of Mahmood, 
J., but did not agree with his broad proposition that an inability from tender years to 
comprehend either the spiritual or legal obligation of an oath or solemn affirmation is tantamount 
to intellectual incapacity and makes the child incompetent to be examined as a witness at 
all. He concurred with the observations of Straight, J., in the case noted above and held 
that the child witness ought not to have been examined as a witness until she had made the 
proper affirmation, but following the decision of the Calcutta Full Bench in Q, v. Sew(t 
Bhogta (noted ante) held that the girl's evidence was admissible and could properly be placed 
before the Judge, the irregularity being cured by S. 13 of the Oaths Act. He pointed out, 
however, that such an irregularity is a serious matter ; the danger is that the Judge relying 
on omission of any oath or affirmation may not make proper inquiry into the intelligent 
capacity of the child produced as a witness, or may fail to lay proper stress on the moral 
deficiency of a child or weak-headed person who feels no moral restraint about lying, or 
who may very easily become the subject of improper influences. He also observed that the 
credit of such a witness is further lessened when there is no knowledge of criminal 
punishment, nor fear of the Penal Code. 

The Madras High Court considered the question in the case of Q. E, v. FzVa- 
perntnal^^'^ and the Judges (Collins, C. J. and Parker J.) took different views. The learned 
Chief Justice was of opinion that the child's evidence is not admissible, the irregularity cannot 
be cured by S. 13 of the Oaths Act, as the Sessions Judge deliberately refused to administer 
any oath or affirmation ; that there is a clear difference between acts of omission and acts of 
commission, and as S. 13 only mentions acts of omission it cannot be extended to acts of 
commission. On the other hand Parker, J. was of opinion that the evidence is admissible. 
He observed : "S. 1 3 of the Oaths Act is only one of many instances indicating the settled 
of the Indian Legislature to prevent justice being defeated by a technical irregularity, 
the legal obligation of a witness to speak the truth, while, at the same time, it 
the possible failure of justice through a technical irregularity. Under S. 1 18 
Act no sort of religious belief or knowledge of temporal penalties is required 
All that is necessary is rational understanding and power to answer rationally ; 
an oath or solemn affirmation is prescribed, the omission to take it will not relieve 
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the witness of the legal oibligation to state the truth. It is obvious that it maybe impossible 
for the witness to know whether the omission to affirm him is intentional or an oversight : 
and if the mental perversity of the Magistrate (of which the witness may know nothing) does 
not destroy his legal obligation to state the truth, why should it render his evidence inadmi- 
ssible, and thus defeat the ends of justice ? What could have been the object of the 
Legislature in maintaining the obligation to state the truth, if the statement, when made, was 
not to be used as evidence ? In the present case the Judge was careful to satisfy himself as 
to the competency of the witness under S. 118 of the Evidence Act ; and though he, for a 
mistaken reason, omitted to affirm him, 1 do not think that the evidence is thus rendered 
inadmissible". Parker, J., also cited an unreported decision of his Court {E. v. Perumal) in 
support of his contention. 

The Full Bench of the Calcutta High Court (noted ante) did not consider the point 
whether the oath or affirmation should have been administered to a child witness, otherwise 
competent but unable to comprehend the meaning and significance of an oath or affirmation. 
The Allahabad High Court (Straight &■ Tyrrell, JJ.) held that oath or affirmation must be 
administered to such a witness and indirectly held that otherwise the evidence of such a witness 
would be inadmissible. That was also the view of Collins C. J. of the Madras High 
Court. Jardine, J., of the Bombay High Court and Parker, J., of the Madras High Court 
were of opinion that the oath or affirmation should have been administered to such a 
witness, but when it was not done advisedly by the Judge, the irregularity would be cured 
by S. 13 of the Oaths Act. 

Mr. Greeven, A. J. C-, of the Judicial Commissioner’s Court of Oudh (the other Judge, 
Sanders A. J. C, expressing no opinion) observed*** that the form of oath or affirmation 
was not always readily understood by children though their general intelligence and power 
of observation might be such as to entitle them to the greatest credit as witness ; that to 
administer oath to such a child was not only useless and undignified but it had a tendency 
to divert the Court from the necessity of directing the child’s attention, in simple language 
within its power of comprehension, to its very serious obligation to speak the truth, affecting 
the life or liberty of the prisoner ; and that S. 5 of the Oaths Act applied only to witnesses 
capable of understanding the nature of the obligation imposed thereby. He accordingly 
held that when a person is competent to testify according to S. 118 of the Evidence Act, 
but is unable owing to his tender age to comprehend the nature of an oath or affirmation, 
S. 13 in a manner, perhaps not in accordance with the more modern precedents of drafting, 
relieves the Court of the necessity — not apparently contemplated in the general principle 
formulated in S. 5 — for administering the oath or affirmation to a person to whom it is tpjally 
unintelligible. , . ’ 

In Nafar Sheik v. .87.*®* Mookherjee, J., seemed to be of opinion thlt a child 
witness, otherwise found to be a competent witness, should be asked first whether he^; under- 
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stood the nature and obligation of an oath or affirmation ; and the Judge should not assume, 
without such questioning, that he was of so tender an age that he could not possibly appreciate 
the value or significance of an oath or affirmation, and thus deliberately refrain from giving 
the child an opportunity to make it. Beachcroft, J., observed that the question whether a 
witness understands the nature and obligation of an oath or affirmation is foreign to the 
question of competency to testify and intellectual capacity is the only test. It was held in that 
case that where a girl of six years and two others of four years each were examined as 
witnesses without being affirmed, the Sessions Judge having assumed without investigation that 
the children were of tender age and they could not appreciate the value and significance of 
an affirmation, the child witnesses were examined in contravention of S. 6 of the Oaths Act 
and the Judge should not have adopted the course he did. In this case the question whether 
the irregularity was cured by S. 13 of the Oaths Act was left undecided; but as the Judge 
intentionally omitted to affirm the children and they were examined as witnesses and he 
did not consider whether they were, by reason of tender years, prevented from understanding 
the questions put to them and from giving rational answers within the meaning of S. 118 
of the Evidence Act, the conviction was set aside and a retrial ordered. 

In a later Madras decision the view of Parker, J., in E. v. Viraperumal (noted 
ante) was upheld and it was held, both on a construction of S. 13 of the Oaths Act and 
in view of the Calcutta and Bombay decisions that S. 13 applies to a case of this kind and 
that the evidence of the child witness, though not sworn or affirmed, is admissible. At the 
same time the learned Judges (Ayling and Oldfield, JJ.) pointed out that S. 5 of the Oaths 
Act is imperative ; and if a Court holds that a witness "may lawfully be examined or give 
or be required to give evidence" (in other words, is competent to testify), it is the duty of 
the Court to administer oath or affirmation to that person before recording his evidence. 

The Allahabad High Court also in a later case^** has dissented from its previous decision 
in Q.E. V. Maru.^^'^ It has held that the fact that a Court has advisedly refrained from 
administering an oath to a witness is not sufficient by itself to render the statement of such 
witness inadmissible. But a Court should only examine a child of tender years as a witness 
after it has satisfied itself that the child is sufficiently developed intellectually to understand 
what it has seen and to afterwards inform the Court thereof, and if the Court is so satisfied, 
it is best that the Court should comply with provision of S. 6 of the Indian Oath Act in the 
case of a child just as in the case of any other witness. (In this case the charge being the 
grave one of murder, the High Court had the boy produced before it in the presence of the 
accused, oath was given to him and he was examined afresh). 

Shah, J., of the Bombay High Court is of opinion that if the witness is found to be 
incapable of understanding the obligation of an oath or affirmation, he may be examined 
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without an oath or affirmation, provided he is found to be a competent witness, and that these 
facts should be noted in the record ; the evidence of such a witness is not inadmissible in 
view of the provisions contained in S. 13 of the Oaths Act.-* **, The other Judge, Marten, J., 
refrained from expressing any definite opinion on the point in view of the fact that there was 
other evidence in the case. 

In E. v. Shasi Bhusan,*^^ the Calcutta High Court (Walmsiey and Greaves, JJ.), 
held that the omission to administer the oath or affirmation to a witness, even if intentional, 
would not, under S. 13 of the Oaths Act, render the evidence of the witness inadmissible. 
In this case the Sessions Judge did not administer the oath or affirmation because the child 
appeared to him to be too young to take it. It was held by Greaves, J„ that this fact alone 
would not make the witness one whose testimony cannot be taken into account. 

The Patna High Court, after referring to the preceding cases, held that in every case 
where a child witness is a competent witness within the meaning of S. 1 18 of the Evidence 
Act the provisions of Ss. 5 and 6 of the Oaths Act ought to be applied ; the only cases in 
which an oath or affirmation should not be administered are cases in which it clearly appears 
that the person who makes the oath or the affirmation does not understand the moral 
obligation attaching to an oath or affirmation or the consequences which may arise from 
giving false evidence or the iniquity of so doing, and in such cases it is obvious that the 
evidence of such a person would be practically valueless ; the omission to carry out this duty, 
however, would not invalidate the proceedings or render inadmissible the evidence given.**® 

The Lahore High Court has held that the evidence of a child, otherwise competent to 
give evidence, is not inadmissible because it was recorded without oath or affirmation.*®^ 

From the cases noted above, it appears that all the High Courts are agreed that when a 
witness, though of tender years, is able to understand the questions and give rational answers, 
he is competent to testify. According to Allahabad and Madras High Courts before the 
deposition of such a witness is taken, oath or affirmation is to be administered, whether he 
understands the nature of the oath or affirmation or not. If, however, the Judge be of 
opinion that the witness is too young to understand the nature of the oath or affirmation, or 
if after questioning the Judge finds that the witness is unable to understand the meaning and 
the significance thereof, then according to the decision of the Calcutta, Bombay, Patna, 
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Lahore and Oudh High Courts no oath or affirmation need be administered to the witoiess, 
and the irregularity, if any, will be cured by S. 13 of the Oaths Act. 


S. 154, Evidence Act. 


Hostile witness. — 

Under S. 154 of the Evidence Act, the Court may, in its discretion, permit the person 
who calls a witness to put any questions to him which may be put in cross-examination by 
the adverse party. Cross-examination has been defined to mean the examination of a witness 
by the adverse party (S. 1 37). Both the examirtation and the cross-examination must relate to 
relevant facts, but the main distinction between the two are:— 1st, the scope of the cross- 
examination is wider and not limited to facts deposed to in the examination-in-chief ; as for 
instance, questions may be asked to contradict a witness by his previous statement, or to test 
his veracity, or to shake his credit by injuring his character ; and 2nd, leading questions may 
be put in cross-examination (S. 143) which cannot be put in the examination-in-chief 
(S. 142). No doubt permission may be granted under S. 142 to put leading questions to 
one’s own witness, but that does not mean that the witness is allowed to be cross-examined. 
Permission may, however, be given under S. 154 to cross-examine one’s own witness. 
Rankin, C. J. in the Full Bench case of Profulla Kumar Sarlcar v. E.*** observed thus : — 

"The reason why S. 1 54 does not say that with the permission of the Court a party 
may cross-examine his own witness is simply that this would in strictness be a contradiction 
in terms. Cross-examination means examination by the adverse party as distinct from the 
party who calls the witness (S. 137). That is, I think, the whole explanation of the use of 
the phrase put any question to him which might be put in cross-examination by the 
adverse party.’ The second observation is that while the mere putting of a question in a 
leading form is not necessarily tantamount to cross-examination, there is no doubt as to the 
power of the Judge to give leave to put a leading question to one’s own witness. This is 
plain from S. 1 42, the second part of which goes further than the English Law and requires 
the Judge to give permission in certain cases." See also the judgment of Buckland, J., in 
the same case where he says; ‘‘As a practical matter S. 154 refers exclusively to cross- 
examination of a witness by the party calling him.’’ 

The permission may be given by the Court in the exercise of its discretion- Under 
what circumstances the Court will exercise its discretion for the purpose, it would be difficult 
to formulate by any comprehensive rule ; that discretion has always to be exercised with 
caution by the Court before which the matter comes up for consideration. The Patna 
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High Court has held*®* that it is not open to the prosecution to cross-examine its own 
witness without first declaring him hostile and getting permission from the Court. A hostile 
witness has been described as a witness, who, from the manner in which he gives his evidence, 
shows that he is not desirous of telling the truth to the Court,®®* and a witness is considered 
adverse when, in the opinion of the Judge, he bears a hostile animus to the party calling 
him and not merely when his testimony contradicts his proof.®®* A hostile witness is one 
who is trying to defeat the prosecution by suppressing the truth.®*® But a witness who is 
unfavourable is not necessarily hostile.®®* Unless there is something in the deposition of a 
witness which conflicts with the earlier statements made by him which will afford ground 
for thinking that he has been gained over by the defence, the prosecution is not entitled 
to declare him hostile.®** A witness is not necessarily hostile because in an absent-minded 
moment he admits the truth ; before a prosecution witness can be declared hostile, there 
must be good ground for believing that the statement he made in favour of the defence 
is due to his enmity to the prosecution.®*® The mere fact that at a Sessions trial a witness 
tells a different story from that told by him before the Magistrate does not necessarily make 
him hostile and consequently that may not be a sufficient ground for allowing his cross- 
examination, the proper inference to be drawn from the contradiction in his evidence — 
contradiction not in the details, but in the whole texture, of the story — is not that he is a 
witness hostile to this side or to that, but he is a witness who ought not to be believed 
unless supported by other satisfactory evidence.®*® 

But S. 154 says nothing as to the declaring a witness hostile but provides that the Court 
may in its discretion permit the person who calls a witness to put any questions to him 
which might be put in cross-examination by the adverse party.®** "The Indian Evidence 
Act is most careful in S. 154 not to restrict the right of cross-examination even by committing 
itself to the word ‘hostile'.”®*" 

It, therefore, seems that it is not a correct proposition to state that the prosecution must 
first declare its witness hostile before asking the Court's permission to cross-examine him.®*® 
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“The object of calling a witness is to elicit the facts, and if the facts to be elicited arc such 
as ought to be elicited from a witness, and if this cannot be elicited without cross-examining 
him it would be difficult to say that the discretion was wrongly exercised” by the Court in 
permitting the cross-examination.®*® The Court has the discretion to permit the prosecution 
to challenge by way of cross- examination, the testimony of their own witnesses with regard 
to matters not related to the facts testified in examination-in-chief and which were elicited 
by the defence in cross-examination. ® * * Where a witness who had been examined before 
the Committing Magistrate was shy and speechless at the Sessions trial, the witness being a 
young child, the Sessions Court cannot simply transfer the statement of such a child made in 
the committing Magistrate’s Court, to the Sessions Record. The proper course would have 
been to give permission to the prosecution under S. 1 54 of the Evidence Act to ask the 
witness a leading question and then to read out the evidence of the witness given before the 
Committing Magistrate and to have obtained an admission or a denial of its truth.® *** 

Whether permission should or should not be granted, is eminently one in the discre- 
tion of the trial Judge ; and his decision, except, in very exceptional circumstances is not open 
to appeal.®*® But the discretion should not be exercised without sufficient reason, and the 
reasons should be stated.®** It is quite obvious that the discretion which is given to the Judges 
with regard to interrogating witnesses who go back on the original story which either side is 
informed that they are going to depose to before the Court, is in the interest of public justice. 
Witnesses, who do take action such as this, either do so from some interested motive or for 
the purpose of saving their own reputation. It may be of course, and this has always 
to be guarded against, that these witnesses were actually bought over. In that case they have 
to have their evidence very carefully tested and it can only be done by cross-examination.®** 

When, however, the Court gives permission under S. 1 54 to cross-examine one's own 
witness and the witness is cross-examined, the question arises, — what is the consequence in law 
of the fact that such permission has been given. In an early case,®*® the contention was 
raised based on the English decisions in Faulkner v. Wright v. Beckett,^^^ and 

V. ® * ® that the whole evidence has to be excluded from the consideration of the 
Judge or the Jury ; upon which Wilson, J. remarked that the English law at the time the 
last case was decided was entirely different to the law in India. But Faulkner v. Brim, ante 
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was followed by the Calcutta High Court in several later cases and it was held that when a 
witness was treated as hostile and cross-examined by the party calling him, this must be done 
to discredit the witness altogether and not to get rid of part of his testimony ; it was even held 
in some cases that the defence also could not rely upon his evidence at alL®^® The Bombay 
High Court, on the other hand, refused to accept the view that discrediting a hostile witness 
on certain points amounts to discrediting the witness in This case was approved by 

the Patna High Court and Terrell, C. J., observed that the theory that a party having 
discredited his own witness is not entitled to rely upon any part of his evidence is fallacious ; 
the main purpose of cross-examination is to obtain admissions, and it would be ridiculous to 
assert that a party cross-examining a witness is therefore prevented from relying on admissions 
and to hold that the fact that the witness is being cross-examined implies an admission 
by the cross-examiner that all the witness's statements are falsehoods/* 

In this state of judicial decisions, the matter came up before a Full Bench of the Calcutta 
High Court,® to which the following questions, amongst others, were referred for 
decision : — 

(1) Whether the evidence of a witness treated as 'hostile' must be rejected in whole 
or in part ; 

(2) Whether it must be rejected, so far as it is in favour of the party calling the 
witness ; 

(3) Whether it must be rejected, so far as it is in favour of the opposite party ; and 

(4) Whether the whole of the evidence, so far as it affects both parties favourably or 
unfavourably, must go to the Jury for what it is worth. 


The Full Bench, after discussing all the Calcutta cases noted above and noticing the 
English cases on the subject, answered the first three questions in the negative. They answered 
the 4th question in the affirmative subject to the following conditions in cases where a 
prosecution witness goes back upon his previous statements : 

1st. If the previous statement is the deposition before the Committing Magistrate and is 
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put in under S. 288 Cr. P. C., so as to become evidence for all purposes, the Jury may in 
effect be directed to choose between the statements. 

2nd. In other cases, the Jury cannot be so directed, because prima facie the statement 
of the witness is not evidence at all against the accused of the truth of the facts stated therein 
The proper direction to the Jury is that before relying on the evidence given by the witness at 
the trial, the Jury should take into consideration the fact that he made the previous statement, 
but that they must not treat the previous statement as being any evidence at all against the 
accused of the facts therein alleged. 

The Full Bench held that the proposition of law, enunciated in the 2nd condition above, 
is good law both under the English law and the Indian Evidence Act. The previous unsworn 
statement of a witness for the prosecution is not evidence against the accused of the truth of the 
facts stated therein save in very special circumstances, e.g., as corroboration under S. 157 of 
his testimony in the witness-box on the conditions therein laid down. If the previous statement 
was made in the presence and hearing of the accused, this fact might under S. 8 of the 
Evidence Act alter the position ; but the true view even then is not that the statement is evidence 
of the truth of what it contains but that if the Jury think that the conduct, silence or answer of 
the prisoner at the time amounted to an acceptance of the statement or some part of it the 
Jury may consider that acceptance as an admission. But apart from such special cases, which 
attract special principles, the unsworn statement, so far as the maker in his evidence does not 
confirm and repeat it, cannot be used at all against the accused as proof of the truth of 
what it asserts. This means not merely that it is in itself insufficient proof but that it cannot 
be so used at all. It cannot be coupled with probabilities which suggest that the witness was 
more likely to tell the truth on the former occasion than in the witness-box so as to go to the 
Jury as part of the proof that what was then stated is true. The Court of Criminal Appeal 
has held that when a witness for the prosecution proves adverse and is shown to have made at 
other times a statement inconsistent with the present testimony, such statement is not 
evidence against the accused of the allegations which it contains, but it is relevant only on the 
credit of the witness.^ ^ ^ 

Rankin, C. J., who delivered the leading judgment of the Full Bench observed as 
follows : — “So far as English Law is concerned 1 believe there is no English case which has 
ever held or suggested that permission given by the Judge to the party calling a witness to 
'cross-examine' him amounts to a declaration binding upon the Court or the Jury that the 
evidence which he has given or is about to give is unworthy of any credit. Such a doctrine 
is wholly contrary to fundamental principles — to the principle that the credibility of witnesses is a 
matter for the opinion of the Jury, to the principle that it is to be judged of finally at the end 
of the case and to the principle, which was firmly held in the first half of the nineteenth century 
in England, that a party could never be allowed to impeach the general credit of a witness 
whom he himself has called. The utility of the cross-examination was supposed to be that it 
was a means whereby the Court could more readily get the truth out of the witness. In the 
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case of witnesses like attesting witnesses to a Will or witnesses whose interest was obviously 
contrary to that of the party who called them, liberty to cross-examine was somewhat freely 
given without any intention of declaring in advance against the reputation of the witness. 
The ordinary rule that leading questions must not on material points be put by a party to 
his own witness has its basis in the circumstance that as the party chooses what witnesses he 
will call, a witness is very often anxious to assist the party on whose behalf he is called. The 
rule is to guard against the bias of the witness in favour of the side in support of which his 
evidence is sought. Where no such bias need be apprehended the rule loses much of its 
utility. The hostile witness is ex hypothesi one who cannot be led. The rule is not relaxed 
because the witness has already forfeited all right to credit but because his evidence will be 
more fully given and his credit more adequately tested by questions put in a more pointed and 
searching way." 

The Full Bench has practically over-ruled the Calcutta cases noted above. 
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1. Law on the subject. 

2. Appeal from an order of acquittal. 

3. Matters of Law. 

4. Result of the appeal — where there is no point of law. 

5. Whether S. 418 is limited in its scope by S. 423 (2). 

6. Repugnancy in the verdict. 

7. Verdict erroneous owing to Misdirection — S. 423 (2) and S. 537 (d) Cr. P. C. 

8. How a summing up is to be judged. 

9. Procedure to be followed when the High Court sets aside the verdict under S. 423 (2). — Order of retrial. 

10. Application of S. 167 of the Evidence Act in appeals from verdicts of Jury. 

11. Retrial order in appeal — whether controlled by S. 423 (2). 

12. S. 439 (6)j whether controlled by S. 423 (2). 

1 3. Enhancement of sentence. 

14. Reduction of sentence. 

15. Jail appeal. — Subsequent appeal. 


1. Law on the subject. — 

Under S. 418 Cr. P. C, an appeal may lie on a matter of fact as well as a matter of law, 
except where the trial was by Jury, in which case the appeal shall lie on a matter of law only. 

One exception has been made with respect to appeals in Jury cases, and that has 
been added as Sub-s. (2) of S. 418, by S,1 15 of Act XVIII of 1923 which is as follows: — 

''Notwithstanding anything contained in Sub-s. (I) or in S. 423 Sub-s. (2), when in the 
case of a trial by Jury, any person is sentenced to death, any other person convicted in the 
same trial with the person so sentenced may appeal on a matter of fact as well as a matter 
of law." 

The reason why similar facilities to a person sentenced to death are not mentioned here 
is that under Chapter XXVII of the Code, all death sentences are required to be confirmed by 
the High Court, and the High Court has consequently to go through all the matters, whether 
of law or of fact, to enable it to judge whether the sentence is to be confirmed, varied or 
annulled and may even make further inquiry or take additional evidence for that purpose and 
may also order a new trial. See Ss. 374-379 Cr. P. C. 

In confirmation cases the High Court in the exercise of its jurisdiction has power to go 
behind the verdict of the Jury and substitute its own finding on facts for the unanimous 
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finding of the Jury ; but as a matter of practice the High Court will not generally allow the 
verdict to be attacked arbitrarily, it being necessary to show prima facie that the verdict is 
unsupported by evidence. Without attempting to lay down all the cases in which the High 
Court will exercise this power, it may safely be assumed that it will at any rate interfere where 
evidence which might have materially affected the finding has been improperly admitted 
or rejected, where the Jury were improperly charged or they misunderstood the trial Judge's 
directions or even where the proved facts were wholly insufficient to support the verdict. ‘ 
In Death Reference Cases the powers of the High Court are not limited as they are ordinarily 
limited in the case of an appeal from a trial held by a Jury; it is open to the High Court to 
come to the conclusion that the finding of the Jury was not justified by the evidence, but the 
Court should not deal with the case merely on the paper-book, it should attach proper weight 
to the conclusions of the Judge and the Jury who had opportunities of seeing the witnesses in 
the box and noticing the development of the case.^ In cases where the appellants have 
been sentenced to death they have in the High Court an appeal on matters of fact as well as of 
law. S. 374 read with S. 418 (2) supports this view. In disposing of a "reference under S. 374 
Cr. P. C., and the appeals by persons sentenced to death, the High Court^ is therefore 
obliged to come to its own independent conclusion as to the guilt or. innocence of 
the accused independently of the verdict of the Jury or of the opinion of the Judge. 
In these cases the question of misdirection is of less importance. But though the High 
Court is not bound by the verdict of the Jury, it will attach the greatest possible weight 
to the verdict of the Jury if it answers a reasonable test. If after examining the 
evidence which is admissible in law the High Court finds, even without any opportunity 
of hearing witnesses and seeing their demeanour, that certain facts emerge from the 
evidence as proved beyond reasonable doubt and the decision in the case depends upon 
inference to be drawn from these proved facts, the High Court is not bound to order a 
re-trial- When, however, the evidence cannot properly be weighed by the Court without 
hearing witnesses and seeing their demeanour in the witness-box and the Court is not in a 
position to say whether the facts from which inferences are to be drawn are true or false, re-trial 
should be ordered. The High Court is unable to accept the broad proposition that in deal- 
ing with a reference under S. 374 and the appeal by the accused only two courses are open to it 
viz, either to acquit the accused or to order a re-trial. ■'* 

The restriction contained in S. 418 of appeals in Jury cases to matters of law does 


1. Gul Wd. Loung (1921) 5 S. L. R. 103 (F. B.) : 
23 Cr. L. J. 33 : 64 1. C. 657. 

2. Panchu Shaikh (1930) 34 C.W.N. 1 154 (S.B.) : 
32 Cr. L. J. 190 : A. I. R. 1931 I. C. 178 : 128 
I. C. 811. 

3. Bettoyendra (1936) 40 C. W. N. 432 : 37 Cr, 
L.J. 394: A. I. R. 1936 C. 73: 161 I. C. 
74 [relying on Chatradhar (1897) 2 C.W.N. 
49; Gul Khan (1927) 32 C.W.N. 345: 47 
C. L. J. 240 : 29 Cr. L. J. 546 : A. I. R. 1928 


C. 430 : 1C9 I. C. 482 ; Panchu Sheikh (1930) 
34 C. W. N. 1 154 (S. B.) : 32 Cr. L. J. 190 : 
A. I. R. 193 I. C. 178 : 128 I. C. 81 1 ; Ashraf 
Ali (1933) 37 C. W. N. 595 (S. B.) : 34 Cr. 
L. J. 533 : A. I. R. 1933 C. 426 : 143 I. C, 
173 and distinguishing l^ajab Ali Fakir (1927) 
31 C. W. N. 881 : 46 C. L J. 31 s 28 Cr. 
L. J. 742 : A. I. R. 1927 C. 631 : 103 1. C. 
790). 
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not apply to references tinder S. 374.* In v, Dafi Yesciba'^ Batchelor, J'., observed t— “It 
appears to be the practice of the Bombay High Court that where a prisoner has been sentenced 
to death, even though the conviction was had on the unanimous verdict of a Jury, the whole 
case is re-opened before the High Court both on matters of fact as well as on matters of law. ** 
1 desire however to reserve my own opinion as to the correctness of the practice to which I have 
alluded, should the question of its correctness ever arise for judicial decision." In the same case 
Hayward, J., observed "In the High Court in murder cases it is always necessary to consider 
the evidence in support of the facts found by the Jury in order to aiscerfain that there has been 
no misdirection in the charge to the Jury and to determine whether it would or would not be 
proper in all the circumstances to confirm the sentence of death passed by the Sessions Judge." 
If the person sentenced to death chooses to file an appeal on his own behalf, no order of 
confirmation shall be made until such appeal is disposed of (Proviso to S. 376). By S. 374 
read with S. 418 the accused (sentenced to death) have, in the High Court, what the legislature 
has recently described as an appeal on matters of fact as well as of law.® Persons convicted 
of robbery by a Sessions Judge and a Jury and of murder by the Sessions Judge with assessors, 
appealed to the High Court against the conviction on the charge of murder. Held, that in 
coming to a conclusion as to whether the evidence justified the conviction appealed against, the 
verdict of the Jury should not be taken into consideration.’ 

Ordinarily, there is no appeal from any sentence or order passed by the High Court in 
the exercise of its original criminal jurisdiction (See Letters Patents Cll. 25 and 26 of Calcutta, 
Madras and Bombay and the corresponding clauses of the Letters Patents of the other High 
Courts and S. 434 Cr. P. Code). A Full Bench may review such sentence or order on points 
of law reserved by the Judge or certified by the Advocate-General ^See Chapter II, post.). In 
case, however, of a trial by Jury in the High Court or in the Court of Session under the special 
provisions of the new Chapter XXXllI of the Code of Criminal Procedure (substituted for the 
old Chapter by Act XII of 1923, S. 27), S. 449 in that Chapter provided appeals in such 
trial to the High Court on a matter of law as well as on a matter of fact, notwithstanding 
anything contained in Ss. 418, 423 (2) or in the Letters Patent of any High Court.* The 
right of appeal against an o vier of acquittal is created by Ss. 417 and 449 ; and S. 449 in its 
application to appeals against acquittals merely has the effect of enlarging the scope of such 
appeals in certain class of cases.* 

As regards Jury trials in Sessions Courts, they may come up before the High Court either 
on appeal or on reference. The order of the Sessions Judge may be either an order of 


4. Rashbehari (1932) 34 Cr. L. J. 83 : A. I. R. 
1932 P. 302 : 140 I. C. 846. 

5. (1915) 17 Bom L. R. 1072 : 16 Cr. L. J. 818 : 
31I.C. 994, 

6. Ashraf All (1933) 37 [C. W. N. 595 (S. B.) : 
34 Cr. L J. 533 : A. I. R. 1933 C. 426 : 143 
I. C. 173. 

7. Sami (1890) 13 M. 426 : 1 Weir 290. 


8. See e. g., Bimal Parshad (1924) 6 L. 98 : 26 Ct. 
L J. 1241 : A. I. R. 1925 L 401 : 88 I. C. 
857 ; Zagriya (1925) 3 R. 220 : 26 Cr. L J. 
1341 : A. I. R. 1925 R. 239 : 89 f. C. 459. 

9. Bhagirath (1934) 61 C. 991 : 38 CW.N. 
854 : 59 C. L. J. 482 : 35 Cr. L. J. 1367 : 
A, 1. R. 1934 C. 610 : 151 1. C. 662. 
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acquittal or of conviction and sentence, if he agrees with the verdict of the Jury (S. 306), or an 
order submitting the whole case to the High Court for its decision if he disagrees with the 
verdict of the Jury. (S. 307). 

In the case of an order of acquittal, the only aggrieved party in the eye of law is the 
Crown ; and hence provision has been made in S. 417 Cr. P. C., that only the Local Government 
may direct the Public Prosecutor to present an appeal to the High Court against the said 
order of acquittal. 

In the case of an order of conviction passed by a Sessions Judge or an Additional Sessions 
Judge or an Assistant Sessions Judge when such Judge passes a sentence for a term exceeding 
four years or any sentence of transportation, the convicted person may appeal to the High 
Court [Ss. 408 and 410 Cr. P. C.]. An appeal from an order of conviction by an 
Assistant Sessions Judge passing a lesser sentence may be heard by the Sessions Judge or the 
Additional Sessions Judge [Ss. 408 and 409 Cr. P. CJ. 


In either of these cases of appeal the provision of S. 418 applies and the appeal can be 
only on a matter of law, and also the provision of Sub-s. (2) of S. 423, viz., that the Appellate 
Court is not authorised to alter or reverse the verdict of a Jury, unless it is of opinion that such 
verdict is erroneous owing to a misdirection by the Judge, or to a misunderstanding on the 
part of the Jury of the law as laid down by him. With these should be read the further 
provision contained in S. 537, viz., that no sentence or order of the Court shall be reversed or 
altered in appeal on account of any error or irregularity in the proceedings or any misdirection 
in any charge to a Jury unless the misdirection has m fact occasioned a failure of justice. 

There remains one point to be noticed. Under S. 412 Cr. P. C., where an accused person 
pleads guilty and is convicted by a Court of Session there can be no appeal against his convic' 
tion except as to the extent or legality of the sentence. Of course, this Section is not pertinent to 
the present Chapter, for we are dealing with appeals in cases tried by Jury, and a conviction 
on a plea of guilty can only come in under S. 271 (2) before the Jury is chosen ; so it is not 
a case of conviction on a trial held by the Jury. A plea of guitly under S. 271 (2) is a statement 
which, if accepted by the Court, amounts to a waiver of trial on the part of the accused ; it is 
not a confession, such as is dealt with in the Evidence Act in respect of relevancy or irre- 
levancy. V.® 

When an offence, triable with the aid of assessors, was erroneously tried by a Jury, and 
the Judge accepted the verdict of the Jury and convicted thereon, the question arises whether 
an appeal from such conviction lies on matters of law only or on facts also. The answer 
depends on the interpretation of the words ''where the trial was * by Jury in S. 418, that is to 
say, whether the words mean 'when the trial was by Jury according to law or they mean 
'where the trial was by Jury as a matter of fact*. If the former view is taken then an appeal 
lies both on law and facts, as the trial by Jury of an offence triable with the aid assessors was 
not in accordance with law ; if the latter view is taken, then an appeal lies on law only, for the 


to. Shyama Charan (1934) 35 Cr. L, J. 1322: 
A. I. R. 1934 P. 330 ; 151 I. C. 393* 
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said offence was, as a matter fact, tried by a Jury. See notes under S. 269 (3) in Ch. 1 of Part II, 
ante. The recent case of Bamanna v. has dissented from the earlier decision in 

6 M. L. J. 14 and approved the case in 25 B. 680 and has held, that no appeal is permissible 
on questions of fact but the appeal lies only on questions of law. The same view has also 
been taken in Dekhani v. 

In an appeal from a conviction for offences some of which were tried by a Jury and some 
with the aid of assessors, it does not follow as a necessary consequence from the setting aside 
of the verdict in respect of the former offences that the convictions for the latter offences 
should also be set aside. 

2. Appeal from an order ol acquittal. — S. 417. — 

All appeals whatever are merely the creature of statutory enactments and must be affir- 
matively given and not presumed ; the allowance of any appeal against an order of acquittal 
is a departure from the rule established under that system of criminal law and procedure on 
which the Indian system is mainly based, and the departure is in a direction unfavourable to 
personal liberty. Such an appeal implies a special privilege or exemption conferred on the 
Crown, although it is conferred, no doubt, for essentially public purposes.'* 

S- 417 is an enabling Section ; it takes away by implication the powers of private parties, 

but does not affect S. 439. ' ® But in revision it has always been regarded as a sound rule of 

practice not to interfere when there is no error in law or on the face of the record, and not 
to interfere in cases of acquittal in which Government might have appealed under S. 417 but 
has not done so.' * The High Court cannot interfere in revision merely on the ground that on 
the facts found the law was wrongly applied, because the facts may as well have been 
wrongly found. The High Court must be satisfied that the acquittal was wrong altogether 
apart from the reasons given by the Magistrate. ' 

The appeal must be presented by the Public Prosecutor, not of his own motion but 

on the direction of the Local Government. In the case of an appeal from acquittal, 

where the liberty of the subject is involved, the statute must be strictly construed and full 
compliance with its provisions is required.'* The Legal Remembrancer is a Public Prose- 


11. 1931 M. W. N. 129. 

12. (1932) 55 A. 68 ; 34 Cr. L. J. 441 ; A. I. R. 
1933 A. 128 : 142 1. C. 800. 

13. Satdeo (1935) 1936 O. W.N. 28 : 37 Cr. L. J. 
182 : A. I. R. 1936 O. 164 : 159 1. C. 919. 

14. Vajiram (1892) 16 B. 414, per Telang, J. 

15. Nazimuddi (1912) 40 C. 163, 167 : 13 Cr. L.J. 
497 : 15 I. C. 641 ; Rama Murti v. Jai Indra 
(1933) 10 O. W. N. 345 ; 34 Cr. L. J. 661 : 
A. I. R. 1933 O. 257 : 143 I. C. 852. 

16. Fauidar v. Kasi (1914) 42 C. 612 : 19 C.W.N. 
184 : 21 C. L. J. 53 : 16 Cr. L. J.I22 : 27 1. C. 
186 by majority, contra Teunon J ; In re 


Sinnu Gounden (1914) 38 M. 1028 : 15 Cr. 
L. J. 236 : 23 1. C. 1 88 [referring to Ranga- 
sami V. Narasimhulu ( 1 885) 7 M. 213 : 2 Weir 
477 ; Miyaji Ahmed (1879) 3 B. 150]; Ditto 
(1928) 30 Cr. L J. 251 : A. I. R. 1928 S. 176 : 
114 1. C. 110; Dogar V. Budh (1932) 34 Cr. 
L. J. 718 ; A.I.R. 1933 L. 323 : 144 I. C. 289 ; 
Ganpat (1933) 29 N. L. R. 365 : 35 Cr. L. J. 
28 : A. I. R. 1933 N. 259 : 146 I. C 332. 

17. Roshan Ull ( 1936) 40 C. W. N. 931. 

18. Gaya Prosad (1913) -41 C. 425, 432: 18 
C. W. N; 279 : 18 C. L. J. 519 ; 15 Cr. L. J. 
46 : 22 I. C. 190. 
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cutor, and a Counsel instructed by him may present an appeal directed by the Local 
Government. [ See Ss. 4 ( t ) and 492, Cr. P. C.. and notes under S. 270 in Part 11. Ch. I, 
ante, ] if a District Magistrate be of opinion that there should be an appeal against 

an order of acquittal, he can only place the materials before the Legal Remembrancer 

and request him to advise the Local Government to appeal.” "It would be, in my 
opinion, nothing less than a scandal if a Public Prosecutor in a Muffasil Sessions Court 
could in effect withdraw from the prosecution on a serious charge of murder and ask 
only for conviction on a minor charge of culpable homicide, and then another Officer 
representing the Crown ( Public Prosecutor of Madras ) could come to this Court and ask 
for conviction on a more serious charge’’.'’® 

The law by limiting the right of appeal against judgments of acquittal to the Local 
Government prevents personal vindictiveness from seeking to call in question judgments 
of acquittal by way of appeal, and evidently intends that such interference shall take 
place only in cases where there has been a miscarriage of justice so grave as would 
induce the Local Government to move in the matter. It is a most salutary principle 
quite as necessary to the well-being of society as the repression and punishment of 
crime, that interference with judgments of acquittal should take place only in cases 

where there has been a miscarriage of justice of a grave nature.®’ The provisions of 

S. 418 (1) apply to a Government appeal under S. 417.®® 

An appeal from acquittal may ie on the ground of misdirection and a misunder- 
standing of the law, or irregularity in the proceedings ® ‘ or improper admission of 
evidence.®* 

There is no distinction in the Code between the right of Local Government to appeal 
against an acquittal and the right of a convicted accused to appeal against a conviction, 
both being governed by the same rules and being subject to the same limitations.®* 
There is no distinction between the mode of procedure and the principles upon which 
both classes of appeals arc to be decided.® ’’ In both cases the appellant has to show that there 


19. See Hrishikesh V. Abadhaut (1916) 44 C. 703: 
21 C.W.N. 250 : 18 Cr. L.J. 309 : 38 I. C. 
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1928 S. 176: 114 1. C. 110. 
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*76 


24. Abdul Hameed (1912) 36 M. 585, 587: 15 
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26. Sheo Swarup (1934) 61 1. A. 398 : 39 C. W. N. 
15 (P. C.) : 60 C. L. J. 276 : 36 Bom. L. R. 
1185 : 56 A. 645 : 67 M. L. J. 664: 15 
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32 Cr. L. J. 485 : A. I. R. 1931 L. 18: 130 
I. C. 324. 
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does exist some good and strong ground apparent upon the record for interfering with the 
deliberate determination by a Judge who has had ail the evidence before him, and has arrived 
at the determination with that great advantage in his favour.®* But sound principles of 
Criminal Jurisprudence require that the indications of error in a judgment of acquittal ought to 
be more clear or more palpable in order to justify its being set aside.®® The above and other 
cases of many of the High Courts show that a stronger ground is required for setting aside an 
order of acquittal passed by a Judge than an order of conviction, the reason being that an 
accused is presumed innocent unless his guilt is conclusively proved. It may be inferred, there- 
fore, that a verdict of acquittal of a Jury will not be interfered with in appeal unless it is 
first established that it has been influenced by misdirection and then unless it is manifestly 
wrong on evidence. Thus it has been held that, in case of Jury trials, where the High Court 
is not prepared to hold that the Jury's verdict was due to misdirection in the charge and that 
apart from this, they would not have come to the same conclusions, the verdict of acquittal 
will not be disturbed.®® The High Court, on setting aside a verdict of acquittal, is not bound 
in all cases to order a retrial ; it can go into the evidence and convict the accused if there 
is sufficient evidence. ®‘ Where there is evidence in a case to establish the guilt of the accused 
but there are also circumstances which throw some doubt on the guilt of the accused and 
the Jury returns a verdict of not guilty, the High Court will not be justified in interfering with 
the verdict and converting an acquittal into a conviction, as the verdict cannot be held to 
be perverse or unreasonable ®® or based on obvious error of procedure.®® Ordinarily, the 
Courts refrain from passing a capital sentence on a person who is convicted on an 
appeal against acquittal ; but where the accused was a party to an attack of a particularly 
ferocious nature and acted in a high-handed manner and with unusual cruelty in assaulting 


28. Prsg Dat (1898) 20 A. 459: 18 A. W. N. 

117 [followed i.. Ram Adhin (1931) A. I. R. 

1931 A. 439]. 
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367. 
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(1902) 26 M. 1 : 2 Weir 521. 
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558 [relying on Robinson (1894) 16 A. 212: 
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the opposite party consisting of the deceased and the latter have not been proved to have 
given any provocation, he my be sentenced to death.** 

In an appeal against an acquittal on a charge under S- 302. 1. P. C. passed by the Sessions 
Judge trying with the aid of assessors it has been held that it is open to the appellate Court, 
while upholding the order of acquittal, to convict the accused of an offence under S. 193 
I. P. C. even though the accused was not charged with that offence in the trial and the 
opinion of the assessors was not taken on that matter.** It was, however, observed by 
RanadeJ, in Q. E.v. Kari Gowda} ^ that the High Court, exercising its jurisdiction in 
appeal against matters of acquit al, should confine its exercise to the particular acquittal 
complained of by Government. This view of Ranade, J. was not followed in the other 
case. A question may arise whether in a trial held by a Jury, when an appeal from an 
acquittal is preferred, the High Court can convict only on the charge on which the acquittal 
was made or may also convict on the evidence on lesser charges. 


Where there has been a verdict of a Jury acquitting the prisoners of certain charges 
and that verdict is not impugned by way of appeal by the Crown, the prisoners should 
not again be put in peril for the same offences when a retrial is ordered in the appeal 

from conviction on some other charges which were tried by the Sessions Judge with 

the aid of the jurors as assessors.* ‘ ( 6Vw notes under ]r\QS,6\ng'' Retrial order in appeal, 

whether opens tip the whole case," post). In one case it was held that, where an 
accused person was acquitted of a graver charge but convicted of a lesser charge on 
the same facts and the accused appealed and the appeal was decided by the High 
Court, the Local Government could not file an appeal against acquittal on the graver 
charge thereafter, as there had been pronouncement by that Court which was final 

under S. 433 ; if the Local Government wanted to file an appeal, it should have done 

so before the final disposal of the appeal of the accused, when the two appeals could 
then be heard together ; but the Local Government can apply for enhancement of sentence 
under S. 439 of the Code.®* This case has subsequently been dissented from, by the 
majority of the Judges in Mohanitnadiijul v. 


3. Matters of law : — 

The considerations governing the appeal from a trial held with the aid of assessors 
differ greatly from those governing an appeal from a trial by a Jury. In the latter 
case the appeal is restricted by the provisions of Ss. 423 (2) and 537 Cr. P. C., whereas 
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in the former case the whole case is before the Appellate Court.** In every case of 
trial by Jury and especially in murder cases, it is irfiperative that the High Court on 
appeal should be satisfied that the Judge’s charge to the Jury was adequate.** 

An appeal in the case of a trial held by a Jury, whether from an order of acquittal 
or conviction, shall lie on a matter of law, except in the case provided for in Sub-s, (2) 
of S. 418 Cr. P. C., i., e., except in the case where a sentence of death has been passed 
on one of the accused, in which case the appeals of the other accused shall lie on 
a matter of law as well as of fact. Matters of law are the exclusive province of the 
Judge and he is to decide all questions arising thereon. Matters of fact are the exclusive 
province of the Jury and they are to decide all questions arising thereon. Law has 
made the Jury the sole arbiter of facts and no Court can question their findings on 
them. Law has also made the Judge the sole arbiter of the questions of law, and as 
between him and the Jury, the Jury are bound by his decisions on them, but not the 
appellate Court. No appeal, therefore, lies on matters of fact. The respective duties of 
the Judge and the Jury are enumerated in Ss. 298 and 299 Cr. P. C., and it can be 
gathered from them what are matters of law and what are matters of fact. 

The following are some instances of matters of law : — 

( 1 ) Illegality of the trial. 

(2) Errors of procedure. 

(3) Improper admission of evidence. 

(4) Improper exclusion of evidence. 

(5) Want of legal evidence. 

(6) Wrong inference as to the effect of proved facts. 

(7) Severity of the sentence. 

Besides the matters of law, as above enumerated, there may other matters of law 
arising out of the improper discharge by the Judge of the duty cast upon him by S. 297 Cr. P. 
Code, in summing up the evidence and laying down the law while charging the Jury. 
The following, amongst others, therefore, are matters of law 

(1) Misdirection on facts. 

(2) Non-direction on material particulars. 

(3) Want of accuracy in stating the effect of evidence. 

(4) Omission on the part of the Judge to put to the Jury very important evidence in 
favour of the accused. 

(5) Directing the Jury to considers piece of inadmissible evidence. 

(6) Misdirection on a question of law. 


40. MusstChampa(I928)29Cr.L. J. 325:A. I. R. 41. Nagendra (1929) 57 C. 740 : 34 C. W. N. 
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These errors of law properly go by the term 'misdirection' or ‘misdirection in the 
charge’. We shall see later on that errors in procedure, illegal admission or rejection of 
evidence and other errors are also held to be misdirection in effect. 

4. Result of the appeal — where there is no point of law. — 

Where there is no error of law or procedure, no misdirection^ no material non'direction, 
or no misunderstanding of the law by the Jury, the appeal becomes infructuous, and the 
verdict stands if there is some evidence, however weak, to go to the Jury.** As regards the 
weakness of the evidence, the following remarks of Jenkins, C. J., in E, v, Upendra ** 
should be noticed ; — "We have heard much of a scintilla of evidence and its paralyzing effect 
on the power of the Judge to assist the Jury ; that is an argument that might possibly have 
possessed some force in the early part of the last century. But the scintilla theory is now 
exploded. It is not enough to say that there was some evidence. A scintilla of evidence clearly 
would not justify the Judge in leaving the case to the Jury. There must be evidence on which 
they might reasonably and properly conclude the fact to be established [Ryder v. Wombwelt 
(1869) 4 Ex. 32, 38]. This case was quoted with approval in Metropolitan Ry. Co, v. Jackson 
(1877) 3 A. C. 193, 207, where Lord Blackburn said : "It is for the Jury to say whether and 
how far the evidence is to be believed. And if the facts are such that from them a further 
inference of fact may legitimately be drawn, it is for the Jury to say whether that inference is 
to be drawn. But it is for the Judge to determine, subject to review, as a matter of law, 
whether from those facts that further inference may legitimately be drawn. It is true that these 
remarks were made in a Civil case, but they are of universal application." Where the verdict 
of the Jury is absolutely against the weight of evidence on the record and is manifestly 
perverse, it has been held, in one case, that it must be set aside. * * 

The appeal Court has no power to interfere with the findings of fact of the Jury, 
such as the guilty knowledge of the accused ; * * the finger-print being the finger-print 
of the accused, there being circumstantial evidence about it;** the credibility of an 
uncorroborated accomplice (though warned by the Judge. )*^ A Court of appeal would 
not be justified in disturbing the finding of a Judge or of a Jury on a simple issue of fact 
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unless the verdict arrived at seems to be opposed to the entire weight of evidence.** , Matter 
■of value of the evidence is not a question of law.** 

Non-production of evidence which existed but has not been produced by the 
prosecution, is not a sufficient ground for setting aside a verdict of acquittal.*® 

Where the Jury, inspite of the direction of the Judge, found a verdict which showed 
that they disbelieved the evidence for the prosecution in certain parts as to which they thought 
the witnesses were committing perjury, but they accepted that eviden:;e in other parts, and 
convicted one of the prisoners upon it, and though the course thus aken by the Jury was 
unsafe and possibly led to injustice, the High Court was powerless to interfere, because the 
Code does not give it power to interfere with the verdict of a Jury in cases where there is 
■evidence to go before them.® * Where the evidence was not perhaps such as would commend 
itself to minds professionally trained to weigh testimony, for the High Court to express 
any opinion on its weight would be to usurp the functions of the Jury ; it had only to see that 
there had been no error of law in the proceedings and no misdirection to the Jury.® * Where 
■there is no point of law or misdirection, the only course in case of a verdict based against the 
weight of evidence or on do- il evidence is to apply to the Government for relief,*® In 
one such case the High Court directed a copy of its judgment to be sent to the Local 
Government for action.®* The verdict of the Jury cannot be set aside on the mere ground 
that there has been a miscarriage of justice. To entitle the Court to interfere it must further be 
established that the failure of justice was the result of a misdirection of the Judge in his charge 
to the Jury. A non-direction is not a misdirection unless the Jury has been misled or unless the 
non-direction is of primary importance.® ’ Miscarriage of justice through misdirection means 
that there must be a reasonable ground for apprehending that the misdirection may have 
affected the Jury's verdict.®* 

The mere fact that the conviction of the accused would be a miscarriage of justice is not 
a sufficient ground for the interference of the verdict of the Jury. The appellants must establish 
also that such failure of justice was the result of the misdirection of the Judge in his charge to 
the Jury.®' 


6. Whether S. 418 is limited in its scope by S. 423 (2).— 

As has been noticed before, apart from misdirection, non-direction or misunderstan' 
<Jing of the law by the Jury, there may be other points of law on which an appeal from the 
verdict of a Jury may lie. In such an appeal, S. 423 (2) .has no application. That sub-section 
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applies where it becomes necessary to consider whether the verdict of a Jury was erroneous 
owing to a misdirection by the Judge. It does not narrow down the scope of S. 418 which 
allows an appeal in a Jury trial on a question of law.®* Thus, where there has been no trial 
in fact, owing to the fact that the trial which was held was illegal ( 4 charges of falsification of 
4 different documents) the trial must be set aside for that reason only and no question arises 
as regards any misdirection affecting the Jury's verdict.®* In the above case instances were 
cited where the trial was held to be a nullity, though tried by a Jury (1) E. v. Booth ®® 
(in which the trial was by a Jury of 7 persons, when it should have been by 5 persons ;) (2> 
Brojendra v. K. E. (in which the jurors were not selected by lot as required by S. 276 
Cr. P. Code ) : (3) Bradnlmv v. S'.*® (which held similarly that violation of the imperative 
procedure laid down in S. 276 cannot be cured by S. 537) ; (4) K. E. v. Narain *® ( where 
one of the jurors was discharged after examination of some of the prosecution 
witnesses, and the trial was not commenced afresh with the new juror selected in his 
place ) ; and (5) Lyme v. Cr. ® ‘ ( where the verdict was irregularly taken twice ). Where 
the trial by Jury was illegal and without jurisdiction, S. 423 (2) would not apply, there 
being no verdict to consider.®® Six persons were jointly tried ; four were charged with 
kidnapping and abduction and the fifth for abduction only as mentioned in S. 366 1. P. C. ; 
the sixth accused was jointly tried with the other five for the offence under S. 368 1. P. C. 
Held, that a joint trial of this kind was illegal and could not but have prejudiced the 
accused. ®® Where the verdict of the Jury was arrived at by casting lots, the verdict is 
illegal and must be set aside. Where in a trial some of the accused were acquitted and some 
convicted and it was found that the foreman was subsequently convicted of having taken a 
bribe in connection with the same trial : Held, that the verdict of the Jury cannot be sustained 
and the conviction was liable to be set aside.®* Evidence was admissible even after verdict 
to establish the incompetenoe of a juror arising from his inability to understand the proceedings 
and the result of the trial having been a clear miscarriage of justice the convictions and 
sentences must be set aside.®* 


A trial may also be illegal on the ground of want of sanction as required by S. 195 Cr. 
P. C, for i cannot now be cured by S. 537, as Cl (b) of that Section of the Code has been 
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tepeaJed by Act XVIII of 1923, S. 148. So a question may arise whetfier a verdict arrived at 
such a trial becomes infructuous, though no question of misdirection or misunderstanding of 
the law by the Jury arises. Where, however, in a criminal trial no objection was taken on the 
ground of S. 196'A Sub-s. (2) at any stage of the inquiry or trial, the verdict of the Jury and 
a conviction based thereon cannot be held to be illegal merely because the previous consent 
of the Local Government had not been taken before the prosecution started.’^® 

6. Repugnancy in the verdict. — may also be a ground for setting aside a verdict though 
there might not be any misdirection. Thus, in cases of indictment for conspiracy, when two 
people only are indicted as the conspirators and are tried together, either both must be convicted 
or both acquitted, and where three persons were charged with having entered into a cons- 
piracy, and two of them are acquitted, the third person could not be convicted of conspiracy, 
whether the conviction be upon the verdict of the Jury or upon his own confession.’'^ it 
is based on the rule of procedure that repugnancy on the face of the record is a ground for 
annulling a conviction.’® But it has also been held that the repugnancy in the verdict of a 
Jury in India is not in itself sufficient to justify the questioning of a conviction and the tech- 
nicalities which are borrowed from the English Law and founded on ideas as to the sacred 
character of a verdict of the Jury whose findings of fact are unknown, cannot be imported 
so as to give to verdicts of juries in India a character which by the express provisions of law 
Joes not attach to them.’ ^ But if a rule recognised under the English Law embodied a 
principle of natural or substantial justice, and the Code did not militate against its application, 
the powers under S, 423^2) would be wide enough to allow its adoption.’* In an early case 
there were two charges against a prisoner : one under S. 196 and the other under S. 471 
1, P. C- The prisoner was found guilty by the Jury under the former and not guilty under 
the latter charge. Ife/d per Glover, J. ; — "The second ground of appeal appears to me 
altogether untenable ; doubtless, the evidence would have sufficed to have convicted on either 
count, for the prisoner used the false laggits as true, besides swearing to their authenticity : 
but there was nothing illegal in the Jury convicting on the one and acquitting on the other. 
Indeed, it would appear that the second finding of 'not guilty’ under S. 47 1 was a proforma 
one, the real charge against the prisoner being comprehended in S. 196, under which the Jury 
had already found him guilty. There was no necessity for the second count at all, but. 
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however this may be, the verdict of guilty under S. 196 was a legal verdict, and this Court has 
no power to interfere with it/'^® Where, in a case of abduction, the principal offenders 
were acquitted under S. 342 L P. C., but convicted under S. 366 I. P. C., and the abettors were 
convicted under S. 368 read with S. 109 I. P. C. : — Held, that as the principal offenders had 
been acquitted under S. 342 and there was no conviction or even accusation against them 
under S. 368, the conviction of the abettors under S. 368 read with S- 109 was illegal.^® 

A verdict of guilty' may also be set aside, when there is no legal evidence, though the 
Judge pointed this out to the Jury, i. e., though there was no misdirection or non-direction.^^ 
Although a scintilla of evidence would not justify the Judge in leaving a case to the Jury and 
there must be evidence on which they might reasonably and properly conclude the fact 
to be established, it is not correct to say that a matter can be left to the Jury only if the 
evidence relating to it is satisfactory, trustworthy and conclusive.^* ( See Notes under the 
preceding Heading, Mesiilt of the appeal, where there is no point of law ). The Appellate 
Court may deal with the case of a prisoner who has not appealed, and may pass such 
order, sentence or judgment as it thinks fit, and therefore set aside his conviction.^® 


But there may be other errors of procedure or errors of law which do not vitiate 
the trial, but may be cured by S. 537 Cr. P. C. If they cannot be cured by S. 537, 
they may come in under misdirection' in effect and then the provision of S, 423 (2) 
will apply. Thus, in a case, where the examination of the witnesses for the prosecu- 
tion and the examination of the accused were concluded, the accused was not called 
upon to enter on his defence after the Public Prosecutor had summed up his case, as 
required by the last paragraph of S. 289 Cr. P. C., nor did the Sessions Judge charge 
the Jury as required by S. 297 Cr. P. C., and the Jury, without hearing the charge, 
found the prisoner guilty and the Sessions Judge convicted and sentenced him, Hf4d, 
that the formality of calling upon an accused person to enter on his . defence under 

S. 289 is not a mere formality, but is an essential part of a criminal trial, and omission 

to do so occasions a failure of justice and is not cured by S. 537 ; and that to allow 

the Jury to pronounce their verdict before the accused is called upon to enter on his 

defence, is a misdirection in effect and in such a case S. 423 (2) does not stand in 
the way of the Appellate Court's interfering with the verdict of the Jury.*® So, the 
omission to call witnesses, or the refusal to allow a material witness to be called for the 
defence, has been held an error in law and a misdirection, as the Jury was deprived 
of the opportunity to consider their statements.*^ Where the two approvers were illegally 
placed on trial with the other accused and their depositions before the Committing 
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Magistrate were admitted in evidence, when the other accused had ho opportunity to 
cross-examine them, it is impossible to say that the Jury were not influenced by these 
irregularities in the trial which must have prejudiced the accused.** Omission to examine 
the accused under S. 342 Cr. P. C-, has been held, in effect, to amount to an error in law 
and misdirection.*® Where illegal evidence has been admitted, the appeal should be 
dealt with on the same principle as an appeal in which there has been a misdirection by 
the Judge or an omission on his part to give the Jury the proper direction.*^ Want 
of legal evidence is an error of law, and if the Jury convicts, the verdict must be set 
aside as it is founded on misdirection, in as much as the Judge failed to direct 
the Jury to find a verdict of ‘not guilty’.*® Many such instances will be found in the 
Reports. 

Thus, many errors in law or procedure have been held to come in under 'misdi- 
rection' in effect and the provision of S. 423 (2) has been applied to them. 'Misdi- 
rection' has been, interpreted in its wider sense to include illegal reception or rejection of 
evidence.*® But it cannot be said that 'misdirection' includes all errors of law or 
procedure ; as for instance, when the trial itself is illegal, or the verdict itself is repugnant 
or where there is no legal evidence ; in such cases the verdict has been set aside in 
appeal, though no question of misdirection arose, as has already been noticed. Quaere : 
Whether the High Court has inherent powers to reverse a verdict and order a new trial, 
where the proceedings were so entirely wrong or contrary to the principles of justice that 
it could not say whether or not the verdict was a true or false judgment on the facts.* ^ 
See, however, the new S. 561 A. Cr. P. C., added by S. 156 of Act XVIII of 1923: — 
"Nothing in the Code shall be deemed to limit or affect the inherent power of the 
High Court to make such orders as may be necessary to give effect to any order under 
this Code, or to prevent abuse of the process of any Court or otherwise to secure the 
ends of justice''. 

7. Verdict erroneous owing to misdirection —S. 423 (2) and S. 537 (d) Cr. P. C.— 

It should be noted that in S. 423 (2) the word 'misdirection' only is used, while in 
S. 537 (d) the words used are "misdirection in any charge". The word 'charge' here 
can only mean the charge delivered by the Judge under S. 297. But misdirection, in 
its wider sense, has been held to include not only misdirection in the charge, but also 
illegal reception or rejection of evidence and other irregularities in the procedure. 
( See Notes under the preceding heading ). And these latter classes of misdirection may 
come in under the provision of Cl. (a) of S. 537. So, to affect the verdict of the Jury, 
or the sentence or order resulting from such verdict, it must be erroneous under 
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S. 423 (2), and it must in fact occasion a failure of justice under S. 537.** It should 
be noticed that whether a particular breach of the procedure prescribed in the Code 
vitiates the proceedings or not must depend upon the gravity of the breach and the 
consequences that are presumed or proved to have flowed from it.*® It has been 
observed also that disregard even of the mandatory provisions of the Code can be 
cured by S. 537, provided there has been no failure of justice. "'No doubt after Subramania 
Iyer v. E, 25 M. 61 (P. C.) an idea prevailed that S. 537 did not apply to the 
mandatory provisions of the Code although there is nothing in the Section itself to give 
it such a restricted scope. But the decision in Abdul Rahim v. E., 5 R. 53 (P. C.) has 
dispelled that idea and S. 537 may be taken to cover any irregularity in the widest 
sense of that term provided there has been no failure of justice".® The question 
then arises, whether the High Court should go into evidence to find out whether the 
verdict is erroneous' causing in fact a failure of justice, or whether from the nature of the 
misdirection itself, it may conclude that the verdict is erroneous and, therefore, as necessarily 
occasioning a failure of justice. There is some conflict of decision on this question, as the 
following cases will illustrate. 

Before a verdict can be interfered with, the Court must be satisfied that such verdict is 
erroneous owing to a misdirection by the Judge or a misunderstanding on the part of the 
Jury as to the law laid down by him. Where the law has been clearly laid down by the 
Judge, no question can be raised as to the law laid down by him being misunderstood by the 
Jury. The question whether the verdict is erroneous owing to a misdirection by the Judge 
resolves itself into two other questions : First, whether there was any misdirection by the 
Judge ; and, secondly, if there was any misdirection by the Judge, whether it can be said 
that the verdict was erroneous owing to such misdirection, or, in other words, whether 
within the meaning of S. 537 Cr. P. C., the misdirection has occasioned a failure of justice.®^ 
In the above case, it was further held that the provisions in S. 423 (d) (now S. 423 (2)) and 
S. 537 do not require that the Court is to go through the facts and find for itself whether 
the verdict is acUially erroneous upon the facts, and that it is sufficient if the misdirection 
was of a nature such that it may reasonably be supposed that the verdict was erroneous 
by reason of such misdirection or, in other words, that there has been a failure of justice 
by reason of such misdirection. The word erroneous' is not to be read as meaning 
"wrong on the facts" ; it must be read in connection with the words that follow as 
meaning that the verdict has been vitiated and rendered bad or defective by reason of 
a misdirection or a misunderstanding of the law. The effect of the clause is evidently to 
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prevent the Appellate Court from reversing ^he verdict of i Jury on account of any 
misdirection by the Judge, or any misunderstanding on the part of the Jury of the law as 
laid down by him unless such misdirection or misunderstanding of law is on a point material to 
the verdict, so that the verdict can be said to be tainted with error in the process by which it 
has been arrived at. It throws on the Appellate Court the duty, no doubt, of ascertaining 
whether the process or method which the Judge directed the Jury to follow as to the accept- 
ance or discarding of evidence, or, as to the view taken of the law, was erroneous on any 
material point, but not certainly the duty of determining for itself whether the verdict, as a con- 
clusion of fact, was right or wrong. To hold otherwise would be tantamount to holding that 
an appeal would lie upon the facts from the verdict of a Jury in the face of the provisions of 
S. 418, and that the Legislature intended to give the High Court the same powers in respect 
to an appeal from the verdict of a Jury as it has in respect of a judgment by the 
Sessions Judge in a trial with assessors.** Where the accused were charged with a number 
of offences which are of a complex character, it was very necessary for the Judge to have 
explained to the Jury what the elements are which go to constitute each of those 
offences and he should have clearly placed before them the distinction between them ; 
his failure to do so is a material msdirecuon, that is, one which has made the verdict 
erroneous^ and led to a failure of justice.®* Generally, therefore, when the High Court 
found that the misdirection was serious or material, it held it to be erroneous from the 
very nature of the misdirection and set aside the verdict, whether of acquittal or conviction.®* 

It is not possible to predicate the effect of a misdirection on the Jury, but if it is 
calculated to mislead them on a material point and to prejudice the prisoner, it has in fact 
occasioned such failure-®* There must be reasonable ground for apprehending that it may 
have affected the verdict, i. e, that the verdict might have been different if the Jury had 
been rightly directed.*® If a proper direction is not given by the Judge in respect of a matter 
on which the Judge should have done so, then it is not open to the High Court in appeal to 
guess and gamble whether or not the Jury's verdict would have been different if such direc- 
tion had been given.*’ Where the High Court was not prepared to hold that the Jury's verdict 
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was due to the misdirection in the charge and that apart from this they would not have come 
to the same conclusion, the verdict of acquittal was not disturbed.** In one case, however, it 
has been held by the Calcutta High Court that before the High Court can interfere with 
the verdict of a Jury it must be reasonably satisfied that not only had the Judge misdirected 
the Jury but that his misdirection had caused them to come to a conclusion which was 
in fact wrong. (In this case the High Court weighed the evidence).** 

A different interpretation has been put in some cases as to the effect of the provisions 
contained in S. 423 (2) and S. 537, from that put forward in Wajadar Khan v. Q. .S.,*®* 
ante. Thus, it has been held in a Madras case that in order to determine if the verdict is 
erroneous, it is absolutely necessary for the High Court to go into the facts and to consider 
the evidence.^®* In this case Benson, J., observed “We cannot say that there has, in fact, 
been a failure of justice, without considering the credibility of the evidence and I think it 
would be unreasonable and contrary to the express direction of S. 537, to hold that once a 
misdirection, — even though it be an important one —is established, we are bound mechanically 
to order a retrial, even though in our judgment the evidence for the prosecution is untrust- 
worthy." In the same case Benson, J., said : — "The words ‘in fact' in $• 537 were introduced 
into the Code of 1898 apparently in order to emphasize the duty of the Court to go into the 
merits before interfering in consequence of a misdirection or other error.” The Bombay High 
Court^®* observed that no authority was cited for the interpretation of the word 'erroneous' 
in S. 423 (2) in case of Wafadar Khan v. Q. E., ante. The High Court can go into the facts 
and decide for itself whether the decision of the lower Court is right on the merits or 
whether the misdirection or the illegal admission of evidence has occasioned a failure of 
justice. And where the facts to be determined and the evidence is of such a character as 
to render it difficult to pronounce any opinion on its character without hearing the witnesses, 
a new trial may be ordered.'®® 

The High Court has to consider the facts of the case in order to see whether the Judge 
has done his duty in laying the case before the Jury for their consideration, that is to say, 
to find out whether there has been any misdirection or error of law in the case ; but the 
High Court has no power to go into the facts of the case in order to see whether or 
not the conviction was right ; that stands entirely upon the verdict of the Jury.'®' S. 423 
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(2) throws on the Appellate Court the duty, no doubt, of ascertaining whether the process 
or method which the Judge directed the Jury to follow as to the acceptance or dis- 
carding of evidence, or as to the view taken of the law, was erroneous on any material 
point, but not certainly of determining for itself whether the verdict, as a conclusion of 
fact, was right or wrong. In the language of the Privy Council, it maybe said that 
the jurisdiction of the Appellate Court involves a general consideration of the evidence 
and of the circumstances of the case in order to place the irregularities complained of, if 
substantiated, in their proper relation to the whole matter.*®* In a recent decision of the 
Calcutta High Court, * ® * all the cases noted above have been reviewed and it has been 
observed that the later decisions of the Calcutta High Court show that the High Court has 
power, in the event of any misdirection by the Judge or admission of inadmissible evidence, 
to deal with the whole case on the merits and to dispose of the whole case finally. 

if the misdirection be on a point not material to the verdict, if it is of such a nature 
that it cannot reasonably be supposed that the verdict was erroneous by reason of such 
misdirection, then such misdirection will be covered by S. 537 and the verdict will not be 
interfered with. Thus, a conviction obtained on a trial by Jury would not be bad 
merely because the charge to the Jury was not happily expressed or there was misdirection in 
the charge, if in fact there has been no failure of justice.*®* Where the case is not free 
from difficulty and a great deal could be said on both sides, but it cannot be said that the 
Jury's view was a bad view or an impossible view, the Court is not justified in reversing their 
verdict.*®® Where the Judge did not properly explain to the Jury the distinction between 
murder and culpable homicide, the misdirection could not possibly have prejudiced the accused 
when the verdict is one of guilty on the charge of culpable homicide not amounting to 
murder.**® The finding that there are certain omissions and non-directions is not enough; 
the Court of appeal must be satisfied on a persual of the charge and the material evidence in 
the case that the omissions are so important that it may be reasonably said that they have 
led to an erroneous verdict. * * * Even if a material portion of the evidence has not been 
placed before the Jury, that itself is not enough to vitiate the verdict ; the question in each case 
is whether there has been prejudice.* * ^ The High Court has to see whether it is reasonably 
probable that the Jury would not have returned the verdict but for the misdirection complained 
of.**® 
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From the decisions of the Court of Appeal in England it would seem that the principle on 
which the Court interferes is this : That the Court will not interfere on the ground of misdirec- 
tion if it is satisfied that the Jury must inevitably come to the same conclusion upon a proper 
direction ; but if the Court comes to the conclusion that upon a proper direction the Jury 
might have come to the same conclusion but not that they mu&t have come to it, the Court 
must allow the appeal.^ ^ ^ To have any effect in itself the mistatement of the evidence or the 
misdirection as to the effect of the evidence must be such as to make it remonably probable 
that the Jury would not have returned their verdict of guilty if there had been no mis-state- 
ment.^^® A mistake of the Judge or an omission to refer to some point in favour of the 
prisoner is not a wrong decision on a point of law, but comes within the wide words ''any other 
ground" in the English Criminal Appeal Act of 1907, so that the appeal should be allowed 
according as there is or is not a 'miscarriage of justice' ; there is such a miscarriage of justice 
not only when the Court comes to the conclusion that the verdict of guilty was wrong 

but also when the Court comes to the conclusion that the mistake of fact or omission 

on the part of the Judge may reasonably be considered to have brought about that verdict 

and when, on the whole facts and with a correct direction, the Jury might fairly and 

reasonably have found the appellant not guilty.^ 


8. How a Summing up is to be judged. 

The summing up must be looked at as a whole,^ ^ ^ and its substance rather than its 
terms should be looked into, ^ especially where Counsel has dealt with the case exhaus- 
tively and the case is plain. ^ ^ ® The summing up must be read as a whole, and it is not fair 
to criticize, nor does the Court of Criminal Appeal ever criticize, summings up as if the Judge 
were writing an accurate treatise on the branch of the criminal law with which he is then 
dealing ; but when it is found that the effect of the evidence has been improperly put to the 
Jury, there has been miscarriage of justice.' 

In a very early decision^ " ^ of the Calcutta Court, L. S- Jackson, J., said, — "1 think we must 
deal with each case upon its own merits and, taking as we are bound to take, the charge of 
the Judge to the Jury as a whole, say whether its tendency has been, upon the whole, to 
give a correct or incorrect direction to the mind of the Jury. • • ♦ It would be an 

altogether misplaced rule for us to apply to the directions of a Judge in a mofussil Court the 
same criticism which we would to a charge of a Judge in an English Court of Assizes. In 
another case,'^^ as regards procedure it was observed that so long as proceedings were in con- 
formity with the Code (in that case the Code of 1861) and in the absence of a distinct provi- 
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sion to the contrary, the proceedings ought not to be examined by the light of English rules of 
procedure. A masterly summing up satisfying criticism it is given to a few Judges to make, nor 
is it an invariable accomplishment of Judges elsewhere; but where the Judge has recapi-' 
tulated what the witnesses said, has pointed out how it bears upon the charges, has drawn 
attention to what he considers weak parts and given what appears to be sensible suggestions 
to the Jury in respect of the conclusions to be drawn from the evidence, it cannot be said 
that there has been any failure of justice.^ 

A charge to the Jury should be read as a whole- If there are salient propositions of 
law in it, these will of course be the subject of separate analysis. But in a protracted narrative 
of facts, the determination of which is ultimately left to the Jury it must needs be that the view 
of the Judge may not coincide with the views of others who look upon the whole proceedings 
in black type. It would, however, not be in accordance either with usual or with good practice 
to treat such cases as cases of misdirection, if, upon the general view taken, the case has 
been, fairly left within the Jury's province.^ 

The following observations of Markby, J., point out how the Sessions Judge's summing 
up to the Jury should be dealt with by the High Court, first as regards the law, and then as 
regards the facts : — ‘There is a very clear line of distinction to be drawn between the various 
objections that have been taken before us. So far as these objections are objections to the 
summing up of the Judge upon points of law, we are bound to examine the Judge's obser- 
vations with the greatest possible nicety, I do not at all mean to say that we are to apply 
to the record of his observations, which we have before us, minute verbal criticisms; but we 
are bound to see that he has laid before the Jury what the law is upon the case which they 
had to deal with, and that he has laid it down rightly. But so far as these objections are 
objections to the observations which the Judge has made upon the facts of the case, they ought 
to be looked upon in a totally different light. What a Judge says to a Jury upon the law is 
an absolute and binding direction upon them. What he addressed to them upon the 
facts are only such observations as he thinks it necessary and proper to make in assisting them 
to arrive at a conclusion upon the evidence which it was wholly within their province to deal 
with as they think proper, and the observations which a Judge would make to a Jury upon the 
facts would be determined by circumstances which must vary, one may almost say, in every 
case and in every tribunal in the country. They would vary in a very great degree according 
to the intelligence of the Jury whom the Judge was addressing ; they would also vary very 
much, according as the case had or had not been fully discussed both for and against the 
prisoner by Counsel prior to his addressing them. Had there been no discussion of a case by 
Counsel, it would undoubtedly be necessary for the Judge to point out many things which, 
after the case has been fully discussed on both sides, both for the Crown and for the prisoner, 
might well seem to be unnecessary. And on the other hand, a Judge has very often to caution 
a Jury against accepting without very careful consideration some of the suggestions that arc 
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made to them. When we are called upon to say whether or not the Judge has done his 
duty in addressing the Jury on the facts, we must look to the summing up as a whole and see 
that the case has been fairly laid before them. It is not the duty of this Court to say that the 
Judge has not properly placed the case before the Jury because he has not adverted to every 
circumstance which might seem to us to be important. There might be cases no doubt in which 
it might appear that a summing up of the evidence on the facts was so defective that it was not 
a fair statement of the case to the Jury, but this summing up cannot be, and has not been, so 
characterized. It is only said to be defective in not noticing all the considerations 
favourable to the prisoners ; but how far that was necessary would very much depend upon 
the cosiderations as to how far the facts and circumstances of the case were brought to the 
notice of the Jury by the Counsel who had addressed them.^^® If every defect in summing up 
were to be regarded as a ground for setting aside a vedict, it is clear that the door of escape 
would be opened wide to criminals. S.426 (now S.537) however enacts that no sentence 
shall be reversed on account of any error or defect either in the charge or proceedings unless in 
the judgment of the Appellate Court the accused person shall have been prejudiced by such 
error or defect. There is doubtless some difficulty in saying when a prisoner has been prejudiced 
and it would not be safe to lay dovvn any rule, although in most cases the ends of justice would 
be satisfied by considering whether, if the case had been tried by a Judge and assessors, the 
Court Vvould set aside the finding.^ ^ ® 

The 'summing up' cannot mean any statement of the evidence which a Judge 
may, in his caprice, think proper to make to the Jury, but a 'proper' summing up, by 
which is to be understood a full and distinct statement of the evidence on both sides, 
with such advice as to the legal bearing of that evidence, and the weight which properly 
attaches to the several parts of it, as a sound judicial discretion would suggest. And 
in so far as the Judge has not summed up 'properly', an error in matter of law has 
been committed within the meaning of the Cr. P. Code.^“^ Improper advice given by 
the Judge to the Jury upon a question of fact, or the omission of the Judge to give 
that advice which a Judge, in the exercise of a sound judicial di.scretion, ought to give 
the Jury upon questions of fact, amounts to such an error in law in summing up as to 
justify the High Court, in appeal or revision, in setting aside a verdict of guilty.^ 
The observations which a Judge would make to a Jury from the facts would be deter^ 
mined by circumstances which must vary. When a Court is called upon to say whether 
or not the Judge had done his duty in addressing the Jury on the facts, the Court must 
look to the summing up as a whole and see that the case has been fairly laid before 
them.^^® The charge to the Jury must be judged as a whole and one must see whether 
judging it as a whole the case for the two sides had been fairly put, so that the Jury 
can understand what they have to decide and come to a right conclusion.^ When the 
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High Court finds that the charge has been fully and properly ©cplatned to the Jury and 
there has been no miscarriage of justice, it does not interfere with the verdict.**^ It is no 
doubt essential that in the general observations that a Judge makes in the course of a 
charge to the Jury, he should be accurate, and within the limits of what has always been 
allowed from time to time in criminal trials. But the mere fact that the charge is open to criti- 
cism does not justify interference with the verdict of the Jury, except where the charge, taken as 
a whole, cannot be supported.^ A'* 

Where the charge to the Jury states the law correctly and places the case before the 
Jury both as it stood against the prisoners and as it stood in their favour, and left the Jury to 
decide on the evidence which was admissible and relevant ; Held, that the conclusion on the 
facts arrived at by the Jury, which was eminently reasonable, should not be interfered with.*®* 
Where a charge is, on the whole, distinctly favourable to the defence, it is difficult to say that 
there is any misdirection. But if the defence case is not adequately put before the Jury and 
improper evidence is admitted, the verdict should be set aside.*** It is not to be expected 
that a Judge should comment on every point that could possibly be urged in favour of the 
accused. It is sufficient if the Judge deals with the more important points and does not 
unduly press on the Jury his own view on questions of fact. In deciding whether there has 
been a misdirection on the facts the charge to the Jury must be considered as a whole.**® 

Where the Judge failed to comply with the requirements of S. 297 Cr. P. Code, i.e., 
has not laid down the law by which the Jury should be guided, nor has he properly summed 
up the evidence, and at the conclusion of the charge directed them to consider the evidence 
against each prisoner without at the same time requiring them to consider the evidence in 
favour of each, and also omitted to give them the very necessary direction that if they 
entertained any reasonable doubt as to the guilt of the accused, they were entitled to have the 
benefit of the doubt and should be acquitted : Held, that there was grave misdirection by 
the Judge to the prejudice of the accused, and the verdict of guilty should be set aside.**® 
The High Court will interfere in those cases where it is made to appear that the Sessions 
Judge has prejudiced the accused by omitting from his charge to the Jury points of capital 
importance telling in the accused's favour.*®* The test whether an omission in a summing up 
amounts to a misdirection is whether the omission is of such importance as to have led to an 
erroneous verdict. * * * 

In a trial by Jury, whether the evidence has been adequately criticized by the Judge in 
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his charge to the Jury must depend upon the special circumstances of the case, such as the 
constitution of the Jury, their intelligence and education, the elaborateness with which the case 
has been conducted on both sides, the skill of the defence and a variety of other circum- 
stances. Every summing up must be regarded in the light of the conduct of the trial and 
the questions which have been raised by the prosecution and the defence ; one must not parse 
the headings of the charges as if it were an indictment ; the method of expression and its form 
may be unsatisfactory, but if in substance what was said was right and proper there can be no 
ground of complaint though the phraseology and form might be open to question.**® It i$ 
not fair to criticize every line and letter of a summing up ; the charge must be read as a 
whole ; the substantial question is whether the evidence for the prosecution and the case for 
the defence were fairly summed up.*** Where a charge to the Jury is upon the whole 
favourable to the accused, and most of the points of importance in favour of the accused are 
more or less dealt with in the charge, the mere fact that some of the points are not so 
amplified as they might have been does not amount to misdirection.**^ An appellant whq 
seeks to set aside the result of a trial by Jury has a task of considerable magnitude, and must, 
to be successful, present a case of real substance.* * ® 

In a case of alleged rape on a Hindu woman by three Mahomedans, where there were 
four Hindu and one Mahomedan jurors, it was considered necessary to take that fact into 
account in determining whether the Judge gave sufficient assistance and guidance.'** 

9- Procedure to be followed when the High Court sets aside the verdict under 
S. 423 (2). -Order of re-trial — 

There is some conflict of opinion on this point. In Wafadar Khanw. Q. the 

High Court held that after coming to the conclusion that the verdict has been vitiated by 
the misdirection of the Sessions Judge, it has no option but to set aside the verdict and direct 
that the accused be retried. The case of Taju Pramamk v. Q. ^/.,**® dissented from this 
view and there it was held that, once the verdict is out of the way, there is no restriction 
on the powers of the Appellate Court to deal with the case of which it has complete seizin, in 
any of the manners provided in S. 423 ; as for example, the High Court has the power either to 
reverse the finding and sentence and acquit or discharge the accused, or order him to be retried, 
or alter the, finding, maintaining the sentence, or, without altering the finding, reduce the 
sentence ; nowhere does the law lay down that when the verdict of the Jury is set aside the 
Court must necessarily direct a new trial. 
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In Sadhu Sheikh v. it was held that, where a case has been tried by a 

Jury and the conviction has been set aside on the ground of misdirection, the 8w:cused 

is entitled to have his case retried by a Jury. This case was followed in Sheikh Hazir 

w. which held that the power given by S. 167 of the Evidence Act to go into the 

merits on an appeal arises independently of $• 423 Cr. P. C, and therefore that Section 

does not apply to a case of misdirection. Where the Judge does really leave no one 

Question of fact for the Jury to decide but decides all himself, and says expressly that in 
his opinion it is that the accused has committed the offence, it practically amounts 
to no summing up at all, and substantially the case has been tried by the Judge only and 
not by the Jury ; the prisoner has a right to demand that his case may be left to a Jury, and 
in such a case a re-trial should be ordered, and the High Court is not bound to support 
the conviction, if, looking into the evidence on the record, it thinks the conviction ought 
tCf, be confirmed by it, as if the case had been originally tried not by Jury but by a Judge 
Assessors.* ^ * As a matter of fact in many of the earlier decisions, the High Court did go 
; into the facts where the misdirection consisted in defective summing up or in omission to 
<^ect on any material point. Thus, where the misdirection consisted in not warning the 
as to the danger of relying on the uncorroborated testimony of an accomplice, the 
^igh Court went into the evidence to find out whether there was, in fact, any corrobora- 
Hon a^ upheld the conviction where there was corroboration and directed re-trial or dis- 
i^arge dr acquittal of the accused where there was no corroboration.*®® 

In lianiesh v. Q. it has been held that directing a re-trial is a matter of 

Court’s discretion. There can be no doubt that the High Court can go into the evidence 
to find whether there is any evidence against any of the accused to go to the Jury in 
case a rg-trial is ordered, and may acquit him if it finds that there is not sufficient evidence 
against nim or that the verdict of the Jury was based on speculation only.*®® In one case 
the High Court, after finding that there was a misdirection going to the question which of the 
two parties was really the aggressor, refused to find for itself on the paper-book who was 
really the aggressive party, and set aside the conviction, but refused to order a re-trial on the 
ground of the length of time already taken by two previous trials and when the third trial 
will be somewhat unjust.*®® The case of Taju Pramanick, aide has been relied on in a 
recent case, * ® * where it has been said that no doubt the action which the Appellate Court 
should take depends on the circumstances of the particular case, but when all the materials 
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are before the Appellate Court and the case has been prolonged for nearly two years and ^ 
verdict of the Jury is erroneous owing to the misdirection by the presiding Judge, it is iii 
interests of justice that the Appellate Court should deal with the matter itself. Where tiji 
Judge has failed to invite the Jury to consider carefully what each of the accused ^id w 
his statement with reference to the charges framed against him and failed to point out to 
Jury the attitude to be taken towards a retracted confession or evidence against a co>aic 
He W, that the verdict must beset aside and re-trial ordered. * ® ® 

Thus, the decision in Wafadar Khan's case not been consistently followed by 
Calcutta High Court.* ®® Re-trial was not ordered when the evidence was not strohg ari| 
a re-trial was not in the interests of justice ;*®* where looking into the evidence placed befi^ 
the Jury, as summed up by the Judge, the High Court was not satisfied that the ,©(i^ 
was one where a re-trial should be directed;'®® when no useful purpose would 
served;'®® or where the case turned on acomplice’s evidence, and the accused had4 
a long time in jail.'®® The principle has thus been laid down in Reg. v, EIqI 
Buksh^^^ : — "The High Court may in all cases in which a finding of guilty is set 
upon appeal, if it considers it necessary, order a new trial. But if the Court is 
that the evidence is wholly insufficient to support any conviction against the 
and would, upon the same evidence, have reversed a conviction if the case had 
tried without the intervention of a Jury, there is no necessity, and it would be .• 
to grant a new trial. In such a case the Court, having set aside the verdict, may 
the prisoner to be discharged.” 

The Allahabad High Court has held that it is open to the Appellate Court to 
accused if it sets aside a verdict on the ground of misdirection, but the Court wilfj 
in special circumstances, as where the accused has been harassed by repeated trial 
the evidence is so clearly insufficient or incredible that no Jury can reasonably o 
wise, as a matter of practice, the proper course is to direct a re-trial.'®® The 
of a trial by Jury is that if an accused has a right to a Jury, he is entitled as ofj 
upon the prosecution to obtain a verdict against him on the facts laid before the Jtaj| 
he can be convicted at all. It is not for the Appellate Court, on the hearing of 
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as distinct from a reference under S. 307, to look at the evidence with a view to see whether 
another Jury might not have arrived at a verdict of guilty upon another charge. That is to 
usurp the function of a Jury and substitute the Appellate Court's opinion for the verdict of 
the Jury. S. 418 provides an appeal on a matter of law only where the trial was by a Jury, 
and S. 423 must be read with S* 418 so that the Appellate Court has no power to try the 
accused on matters of fact.^*® 

^ . The Bombay High Court in Q. E. v. Ramchandra,^^* observed that it is difficult to lay 
down with precision rules to meet all cases ; sometimes it appears after error found that the 
case depends on conflicting testimony which ought to be weighed by a Court before whom 
the witnesses appear, and this may be a reason for ordering a new trial ; on the other hand, 
if the evidence is one-sided and practically undisputed, and the result depends on the inference 
from that evidence, the High Court should not order a re^trial, but should go into the evidence 
Hbsee whether the verdict is wrong. It observed further that the language used by the Judicial 
^ibmmittee in Makin v. Attorney' General (relied on in 2 1 , C. 955) does not apply to the 
jl^des of India. Where the facts have to be determined and the evidence is of such a 
iHlltfacter as to reder it difficult to pronounce any opinion on its character without hearing the 
^ll^esses, a new trial may be ordered.* ®® 

The power of the High Court to go into the evidence, instead of ordering a re^trial, has 
l^n admitted by the Courts of Madras.*®* Nagpur*®* and Sind.**® This last case was an 
ippeal by Government from an order of acquittal ; and it was contended that the High Court 
cannot, on setting aside an acquittal, convict the accused on the evidence instead of ordering 
a re-trial. But it was held that if the High Court has jurisdiction to acquit a person who has 
been ccMivicted, it may convict him when he has been acquitted ; whether it should convict or 
order a::^w trial is a matter for consideration in each case. The principle of S. 165 Evidence 
Act may be adopted to determine whether the misdirection has, in fact, occasioned a failure 
of justice.* ** 

In capital sentence cases fS. 418 (2)] though the High Court is not bound by the verdict 
of the Jury, it must rely on the Jury's verdict if it answers a reasonable test. But if there is no 
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sufficient evidence to warrant a conviction the High Court can set aside the conviction itself 
without ordering a re-trial.^ ’ ® 

!©• Application of S. 167 of the Evidence Act to appeals from verdicts of Jury,— 

When the misdirection consists in the improper admission or rejection of evidence in 
the course of the Sessions trial, and it is found that that misdirection has affected the verdict, 
then the question of operation of S. 167 of the Evidence Act comes in. Previous to the 
enactment of this Section there was S. 57 of Act 11 of 1855 in precisely the same terms and the 
rulings in Reg. v. Elahee Bnksh^'^^ Reg.v. Fattechand}^^ and Reg^sj. Ramswami.^'^^ 
The principle recognised in S. 167 of the Evidence Act is very important and was followed 
in the above cases. It is not very infrequent, especially in the Moffasil, that inadmissible 
evidence creeps into the record in the course of the trial. Is then every trial necessarily to be 
vitiated by the admission of such evidence ? if this were so then, to use the words of Sir 
Barnes Peacock C. J., in Reg. v. Elahec Buksh, 'a wide door would be thrown open for 
the escape of guilty men and the due administration of the criminal law of this country would 
be placed in the greatest jeopardy in those districts to which trial by Jury has been extended/' 
Melville, J„ observed in Reg. v. Ramswami : ''The duty of the Appellate Court is, 
in my opinion, first to consider whether the evidence improperly admitted is material, and such 
as is likely to have exercised a prejudicial influence on the minds of the Jury. If it be so, 
then it is impossible to know the exact amount of weight which the Jury attached to the 
particular evidence in question, their verdict is so far invalidated that the Appellate Court 
cannot any longer accept it as a conclusive decision on the facts. But it does not follow that, 
on this account, the appellant is entitled to be acquitted and discharged, or even to have the 
advantage of a new trial. S. 57 of Act II of 1855 and S. 426 Cr. P. C. (of 1861) are 
expressly designed to obviate any such conclusion, and to prevent the inconvenience and 
possible failure of justice which it would involve. If the Appellate Court thinks that the 
verdict is founded, in part, upon evidence which should not have been admitted, or that 
the appellant has been prejudiced by some misdirection or omission of proper direction 
on the part of the Judge, the Appellate Court is at liberty to treat the case as if it had 
been tried by the Judge with the aid of assessors, and if it considered that the evidence 
(after omitting that portion of it which should not have been admitted) is sufficient to 
sustain the verdict, it is at liberty to confirm the conviction. It may happen in some cases 
that the Appellate Court will think it desirable to order a new trial, because the evidence 
on the record is of such a character as to suggest the consideration that its real value can 
not be fairly appreciated except by a Court which has the advantage of hearing the 
evidence given. But in all cases in which it is possible to do so satisfactorily, I think the 
Appellate Court should form its own conclusion on the evidence, and that it should not, 
save irvv exceptional instances, direct a new trial." Melville, J., ordered a new trial on a consU 
deration of the character of the evidence in that case. The other Judge, Warden, J., 
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c^sented to this order for new trial on the further ground that it was more than 
isrobable that by the improper admission of the evidence of the two witnesses and 
^ the misdirection in connection therewith, the Jury might have been greatly influenced 
;*t finding a verdict of guilty against the accused. 

^ The test applied by Melville, J., in the above case was applied also inmanysubse- 
i^nt cases.' If the verdict is. vitiated owing to reception of inadmissible evidence, the 
T^gh Court may consider whether after excluding the evidence wrongly admitted the rest of 
tNs evidence is sufficient to sustain the verdict ; if such evidence does not appear to be 
Gpnclusive, the High Court may reverse the conviction and order a new trial ; it would 
^ speculative to hold that the Jury relied only on the material evidence wrongly 
admitted in evidence in convicting.”® The words "in any case”, used in S. 165 Evidence 
.1^, are wide, and long ago were interpreted to include criminal trials by Jury.”® 

In K. E. \/, Tinimal,^'^'^ Bhashyam Ayyangar, J., observed : "'A Court of Reference 

K Appeal under this Code is not a mere Court of Error, but the Court, as a Court of Appeal, 
erehce or Revision, is enjoined by S. 537 Cr. P. Code and S. 167 of the Evidence Act not 
reverse or alter the finding or sentence passed by a Court of competent jurisdiction, on 
'i«<XX>unt of any error, omission, irregularity, improper admisson or rejection of evidence, 
.topless, in its judgment, such error, omission or irregularity has in fact occasioned a failure of 
' fustice or unless independently of the evidence objected to and admitted, there was sufficient 
«Wdence to justify, or that if the rejected evidence had been received, it ought not to have 
varied the decision". In determining whether the improper reception of a confession is cured 
by S. 537, the Court is guided by the rule in S, 167, that is, whether, independently of such 
confession, the conviction ought to be upheld or set aside on the rest of the evidence.^ 


The Calcutta High Court has taken a somewhat different view. In Ramenh Chandra 
V; K* E} ^ ® it has held that the same principle should, be applied to the wrongful admission 
of evidence as to misdirections of law- It observed that, though improper admission of 
evidence is not to be a ground itself for interference, yet when the trial is by Jury, there is 
another factor to be taken into account ; under S. 418 Cr. P. C,, an appeal lies on a matter 
if law only, and an Appellate Court cannot substitute its own verdict on the legal evidence 
fer that of the Jury ; the Appellate Court should not confirm the conviction or regard the 
fegal evidence as sufficient to justify the decision, unless it is satisfied that the verdict of the 
Jtity would have been the same, if no evidence had been wrongly admitted ; the Court must, 


Jf4. Ramchandra Govind (1895) 19 B. 749 (in 

which the conviction was upheld on evidence) ; 
Bhima (1896) Rat. 855 ; Waman (1903) 27 
B. 626 ; 5 Bom. L. R. 599 ; Dhondi (1896) 
Rat. 848. , 

175. Waman (1903) 27 B. 626 ; 5 Bom. L. R. 599. 

176. Ramchandra Covind (1895) 19 B. 749 (Set 
the next Chapter under- heading ‘Review under 
the Letters l^gient'). 


177. (1901) 24 M. 523 : 2 Weir 340. 

178 Tirumal (1901) 24 M. 523, 542 : 2 ^ 

179. (1919) 46 C. 895 ; 23 C. W. N. 661: 29 
C. L. J. 513 : 20 Cr. L. J. 324 : aasifef'feO. 
See also Umadasi (1924) Si Cj 
C. W. N. 1046: 40 C. LJ. 143: 26%r. 
L. J. U : A. 1. R. 1924 C. 1031 : 83 I. C. 
491. 



APPEALS 625 


after excluding the wrongfully admitted evidence, determine the sufficiency of the legal evidence 
hut not its credibility so as to substitute its own verdict. The observations of Mookerjee, J., in 
E. V. Panchu Das ® ( though it was a case under the Letters Patent Cl. 26 ) may aptly be 
quoted here as the general view of the Calcutta High Court on this subject : — "In examining 
the evidence, the Court must consider whether it may, with reasonable certainty, hold that, 
even if the evidence improperly admitted had been excluded, the Jury, upon the residue of 
the evidence, would have brought in a verdict of guilty. If this standpoint were not adopted, 
the result would be that in every case where evidence had been wrongly admitted and the 
question was on that ground brought up for review, the accused would practically be 
deprived of the benefit or what is called by Lord Herschell, L. C., 'the much-cherished 
right of trial by Jury in criminal cases." 

In that case the majority of the Judges held that, as it was doubtful whether a reasona- 
ble Jury would have found the accused guilty on the residue of the evidence, the convic- 
tion must be set aside ( as there cannot be an order for retrial on a review under C. 26 of 
the Letters Patent ). Of the minority, Chaudhuri, J., held it is not for the Court to speculate 
what the Jury would have done, but to arrive at a decision and, after all, one’s own mind 
is the best standard ; and Wcdmsley, J., held that it is not necessary to ask what view a 
Jury would take of the evidence, except so far as the opinion of a hypothetical Jury affords 
a standard of reasonableness. 

The case of Makin v. Attornejj'Oeneral,^* ^ relied on in some of the Calcutta decisions 
has been considered in Ibrahim v. The Kinci^*^ where it has been held that where it is highly 
improbable that evidence improperly admitted can have had any influence on the verdict 
of the Jury, the Appellate Court will be justified in refusing to interfere. In that case the 
Privy Council, upon a review of the evidence, held that the preponderance of unquestioned 
over the questioned evidence was so great, that it was impossible, at any rate highly impro- 
bable, that the Jury were substantially influenced by that evidence. See also Reg v. 
Bertrand-^^^ 


Generally, when the admission of inadmissible evidence and the Judge's directions or 
non-directions in regard to them were wrong, and must have necessarily prejudiced the 
accused, the High Courts have reversed the conviction and sentence and ordered a new 
trial.^** Where a mass of hearsay evidence has been recorded, it is not safe to rely on a 
subsequent exhortation to the Jury to reject that evidence and to decide on the legal 
evidence alone, as there is no guarantee that this evidence did not leave some impression on 

'tiaie„Jury ; in such a case new trial should be ordered.'*® Retrial will be ordered where 

- - - - 
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294 : 28 I. C. 518 ; Abbas Peada (1898) 25 C. 
736 : 2 C. W. N. 484. 

185. Pittambur (1867) 7 W. R. 25 ; Lloyd (1932) 
34 Cr. L. J. 294 : A. 1. R. 1933 C. 136 : 142 
I. C. 274. 
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the character of the rest of the evidence is such that it can be best appreciated by a Jury ; ® 

or when it is difficult to adjudge the case thereon, or when further enquiry will elucidate 
thefacts.^®® Retrial should also be ordered when the remaining evidence is such that it 
cannot be said that there is no evidence, neither can it be said that the evidence is sufficient, 
but it is such that a Jury might not unreasonably find the accused or some of them guilty.^® ® 

But where the reception of certain inadmissible evidence by the Court did not in 
fact occasion any failure of justice and where there was sufficient evidence before the Jury 
to justify the verdict, the Appellate Court will not interfere.'^® Evidence improperly given, 
to which neither the Judge nor the Jury pays attention, is not a ground for quashing a 
conviction.^®' If the misreception was so trivial that it could not have occasioned a failure 
of justice, the Court will not order a retrial, but will proceed under S. 167 of the Evidence 
Act.'®® If a document not per .s‘(? inadmissible is admitted without objection by the accused, 
though not formally proved, the verdict of the Jury cannot be assailed on appeal on that 
ground.'®^ The evidence should be gone into, especially when, owing to lapse of time, a 
re'-trial is not advisable. ' ® ^ 

The admission of a statement to the police, inadmissible under S. 162 Cr. P. C., will not 
justify reversal of the conviction or verdict, or a re-trial, if there be other sufficient evidence 
and the accused is not prejudiced;'®^ or if it is favourable to the accused;'®® or if the 
statement be on an unimportant point not affecting the verdict.'®' But if the admission 
of such statement seriously prejudices the accused, the verdict will be set aside and retrial 
ordered.'®® 

If improper questions have been admitted at a trial it is for the Crown to show that 
their improper effect has been set right by the Court. Either the Jury should be told at 
once to disregard the statement, or else the charge should contain a similar warning to 
them and they should be expressly told that they are not to consider the statement as 
involving a contradiction or otherwise damaging the evidence of the witness. If it be 


186. Ramswami (1869) 6 B. H. C.R. 47 ; Thandraya 
(1902) 26 M. 38 : 2 Weir 733. 

187. Dinanath (1920) 45 B. 1086; 23 Bom. L. R. 
338: 22 Cr. L. J. 318: 60 I. C. 1006; 
Ramchandra (1932) 35 Bom. L.R. 174 : 35 Cr. 
L. J. 747 ; A. 1. R. 1933 B. 153 : 148 C. 553. 

188. Ramswami (1869) 6 B. H. C. R. 47 ; Rupya 
(1886) Rat. 245. 

189. Amrita (1873) 10 B. H. C. R. 497. 

190. Harendra (1924) 40 C. L. J. 313 : 26 Cr. L. J. 
307 : A. I. R. 1925 C. 161 : 84 I. C. 451. 

191. Green (1908) I Cr. A. R. 124. 

192. Hazir Ali (1910) 14 C. W. N. 493 : 11 C.L.J. 
301 ; 11 Cr. L. J. 96; 5 I.C. 315. 

193. Ram Bhagwan (1918) 19 Cr. L J. 386: 47 
i. C. 82 (P.f * 


194. Lakshmya Bhima (1896) Rat. 855. 

195. Kalia (1924) 26 Cr. L. J. 579 : A. I. R. 1925 
C. 959 : 85 I. C. 723 ; Ramyad (1925) 1926 
R 13 : 27 Cr. L. J. 753 : A. 1. R. 1926 R 
211 : 95 I. C. 273 ; Bahadur Singh (1926) 
7 L. 264: 27 Cr. L. J. 803 ; A. I. R. 1926 L. 
367 ; 95 I. C. 467. 

196. Badri (1925) 27 Cr. L. J. 362 ; A. I. R. 1926 
R 20: 92 I.C. 874. 

197. Keramat (1925) 42 C. L. J. 528 : 27 Cr. L. J. 

277:A. I. R. 1926 C 147: 92 453 : 

Gahur (1925) 30 C. W. N. 503 : 27 Cr. L J. 
641 : A. R. 1926 C. 793 : 94 I. C. 593. 

198. Keramat ( 1925) 42 C. L. J. 524 : 27 Cr. L J 
263 : A. I. R. 1926 C. 320 : 92 I. C. 439. 
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difficult for the Jury to do so and the evidence is material, there should be a new 
trial. 


Improper rejection of material evidence will be a ground for a new trial. Thus, 
where the Sessions Judge did not allow a Police Inspector to be examined for the defence, 
and the accused was thereby prejudiced, and where evidence taken by the Deputy Magistrate 
was admitted without the prisoner having an opportunity of examining an admittedly impor- 
tant witness, the High Court quashed the conviction and ordered a new trial. A verdict 
is vitiated by the refusal to admit proper evidence.®®* Where a material statement of a wit- 
ness for the defence, after being admitted, was withheld from the Jury, the High Court ordered 
a new trial.®®® 


If, after excluding the inadmissible evidence, the remaining evidence is such that the 
conviction cannot be reasonably based on it, the accused will be acquitted or discharged.®®® 
When, having regard to the fact that the case against the accused is rather near the border- 
line and the Jury evidently felt a difficulty about it because they took an hour in considering 
their verdict, it would be unsafe to say that the effect of improperly letting in evidence, 
which in substance went to show that the statements of the accused before the Jury were an 
after-thought, had no effect on the minds of the Jury. In such a case the vedict of the Jury 
should be set aside.®®'* 


11. Re-trial order in Appeal -whetlier opens up the whole case.— 

There is some difference of opinion with reference to this matter, as the following cases 
will show. 

The accused were charged with offences triable by a Jury as well as with offences 
triable with the aid of assessors, and they were acquitted of the former set of offences but 
convicted of the latter. On appeal the conviction was set aside and retrial ordered. H(M : 
that the retrial for the latter set of offences alone is not illegal where the accused do not object 
to the confining of the trial to such offences alone. Per Ross, J. — Accused who think they 
are being prejudiced by the non-prosecution of charges other than those for which they are 
actually tried, must raise the objection before pleading to the charges actually laid against 
them ; prejudice is a question of fact. S. 235 Cr. P. Code is an enabling Section and does 
not necessitate the inclusion of all charges triable under that Section in one trial. In cases 
falling within S. 236 Cr. P. C., there is one set of facts which may be viewed in different 


199. Kumbuddin Khan (1925) 28 Bom. L. R. 281 : 
27 a. L. J. 481 : A. I. R. 1926 B. 238 : 93 
I.C. 881. 

200. Luckhy Narain (1875) 24 W. R. 18. 

201. Bhurab (1898) 2 C. W. N. 702. See also 
Panchu (1907) 34 C. 698, 701 : 1 1 C. W. N. 
666 : 5 Cr. L. J. 427. 

202. Sakharam (1874) 1 1 B. H. C. R. 166. 

203. Belat All (1873) 19 W. R. 67 ; Mohima (187() 


15W. R. 37; Taju Pramanik (1898)25 C. 
711 ; 2 C. W. N. 369 ; Jaffir All (1873) 19 
W. R. 57 ; Abdul Sheikh (1919) 23 C. W. N. 
933 : 21 Cr. L. J. 183 : 54 I. C. 887 ; Fata 
Adaji (1874) II B. H. C. R. 247 ; Pandharinath 
(1881) 6 B.34. 

204. Issuf Mahomed (1930) 55 B. 435 : 32 Cr. 
L. J. 1077 : A. I. R. 1931 B. 311: 133 1. C, 
784 , 
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ways and so where a retrial is ordered, the whole facts are necessarily rc'opened and nothing 
can prevent the Jury from coming to any verdict that they consider right upon the facts 
proved before them ; but where there are two different sets of facts and a verdict has 
been given on one set which no one impugns, then there is no reason why, when an appeal 
is brought on the other set of facts, the order of retrial should re-open both. Per 
Kulwant Sahay, J. — Though S. 235 is an enabling Section and does not prevent a 
separate trial under S. 233, yet, when a joint trial is held under S. 235 and the 
accused are charged with offences some of which are triable by Jury and some by 
the Sessions Judge with the aid of assessors, the joint trial must be held as provided by 
S. 269(3); otherwise the whole trial will be illegal. Where, in such a trial, the accused 
are aquitted of offences triable by a Jury but convicted of offences triable with assessors and 
on appeal the conviction is set aside and a retrial ordered, the whole case is re-opened and 
the accused can be tried again for all the offences, they were charged with.**®® When 
there has been a verdict of a Jury acquitting the prisoners of certain charges and that verdict 
has not been impugned by way of appeal by the Crown, the prisoners should not again 
be put in peril for the same offences.*®* Where an accused has been tried by a Jury on two 
charges and on being acquitted under one and convicted under the other he appeals, as a 
result of which his conviction and sentence are set aside : Held by Lort-Williams, J., that he 
cannot be retried in respect of the charge on which he was acquitted ; held by Jack, J., that 
although in such a case an order of re-trial, being one under S. 423( 1 ) (b), cannot in strict 
law interfere with the order of acquittal, it is settled law in Calcutta, that in the absence 
of an express limitation the order of re-trial applies to all the charges framed in the original 
Court.*®’’ In Ncmuuddin Bistvas v. E. *®* Cunliffe, J., held that, when at a trial held by 
an Assistant Sessions Judge with a Jury, the accused has been convicted of certain offences 
but acquitted of others, the Sessions Judge cannot, on an appeal by the accused against his 
conviction, direct his retrial on charges of which he was convicted. He followed the decision 
in the case of Nitija Gopal Shadhu v. .S’.*®* and the opinion of Lort-Williams, J., in Abdul 
Khan v. jS'.* In his opinion, a contrary view would be repugnant to the ordinary sense of 
justice and, furthermore, would be contrary to public policy. Henderson, J., did not come 
to any definite conclusion but he distingushed the case of v. £’.*’* and seemed 

to agree with the view of Cunliffe, J. noted above. 

When an accused person is charged with and tried for various offences arising out of 
a single act or series of acts, it being doubtful which of those offences the act or acts 
constitute (e.g , offences under Ss. 302, 325 read with S. 149 1. P. C.) (See S- 236 Cr. P. C.), 
and where he has been acquitted by the verdict of a Jury of some of such offences and 

209. ( 1934) 38 C. W. N. 1128: 36 Cr. L J. 553 : 
A. 1. R. 1935 C. 120 : 154 I. C. 609. 

210. (1935) 62 C. 928 : 39 C. W. N. 677 : 62 
C. L. J. 217 : 37 Cr. L J. 707 : 162 1. C. 931. 

211. (I912)40C. 163: 13Cr.l..J.497; 15 I, C, 
641, 


205. Abdul Hamid (1926) 6 P. 208 : 27 Cr. L. J. 
1 100 : A. 1. R. 1927 P. 13 : 97 1. C. 364. 

206. Ibid. 

207. Abdul Khan (1935) 62 C. 928 : 39 C. W. N. 
677 : 62 C. L. J. 21 7 : 37 Cr. L J. 707 : 162 
I. C. 931. 

208. (1936) 40 C, W. N. 666 : 63 C. L. J. 124. 
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convicted of others, and appeals against such conviction, and where the Appellate Court 
reverses the verdict of the Jury, and orders a re-trial without any express limitation as to the 
charges upon which such re-trial is to the held, such re-trial must be taken to be upon all 
the charges as originally framed, and the acquittal by the Jury on the previous trial 
upon some of such charges is no bar to the accused being tried on them again ; as having 
regard to the provisions of S. 423 Cr. P. C., the provisions of S. 403 in that respect cannot 
apply to such cases.^ * The interference of the Appellate Court in such a case is directed 
primarily not against the acquittal, but against the conviction which is called in question by 
the accused, though if the interference is to be rational and complete, the Appellate Court 
must deal with the whole case. And it thus becomes more than ordinarily necessary in a case 
like the above, where the trial is by Jury. Here, if the verdict is found to be erroneous 
owing to a misdirection by the Judge, it must be set aside in its entirety, as the Appellate 
Court cannot go into the facts (S. 418 Cr. P. C.) and substitute its own verdict for that of the 
Jury.**® But where an accused person is charged at one trial with distinct offences constituted 
by distinct acts, such as the causing of death to A and grievous hurt to B, or the forgery 
of document A and that of document B, and he is acquitted of one of these offences and 
convicted of the other, a different principle would apply.* ** Accused, who were tried for 
offences under Ss. 333, 225, 323, and 325 1. P. C, were acquitted of the charge under Ss. 333 
and 225 but convicted of the other two charges. No appeal was filed against the order of 
acquittal, but accused appealed from the order of conviction. The case was sent back for 
retrial, whereupon the Lower Court framed charges under Ss. 333 and 225, the offences 
of which the accused were already acquitted, and convicted them and this was confirmed 
on appeal ; Held, that the Appellate Court Judge could order re-trial only of the 
charges on which the accused were convicted and against which the appeal was filed, and that 
the Lower Court Judge was not justified in framing charges and convicting them of the 
offences in respect of which they had already been acquitted.* * ® 

12. S. 439 (6) Cr. P. C.— whether controlled by S. 423 (2).— 

Sub-S. (6) of S. 439 does not over-ride the provision of S. 423 (2) when there is a 
question of sentence being enhanced. In such a case the convicted person has only the 
same rights as regards challenging the actual conviction as he would have had if he had 
come before the Court by way of a regular appeal preferred by himself or by proceedings 
in revision instituted by himself. Where a sentence has been passed after a verdict of 
‘‘guilty’' in a trial by Jury, the arguments on behalf of the convicted person before the Ap- 
pellate Court must be limited to the matters referred to in S. 423 (2). ■' * ® Where notice has 


212. Krishnadhan (1894) 22 C. 377. 

213. Krishna Dhan (1894) 22 C. 377, 382. 

214. Krishna D.han (1894) 22 C. 377, 382, 383. 

215. Lala(1933) &6 A. 210: 35 Cr. L. J. 668: 
A. I. R. 1933 A. 941: 148 1. C. 339. See 
Nitya Copal (1934) 38 C. W. N. 1128:36 
Cr. L J. 553 : A. I. R. . 1935 C. 120 : 154 
I. C- 609; . 


216. KhoJa Bux (1933) 61 C. 6:37 C. W. N. 
1 122 : 35 Cr. L. J. 554 : A. I. R. 1934 C. 105 : 
147 1. C. 1124 (referring to Jorabhai (1926) 
50 B. 783 : 27 Cr. L. J. 1173: A. I. R. 1926 
B. 555 : 97 I. C. 805 ; Jnanendra (1929) 
56 C. 1 145 : 33 C. W. N. 599 : 49 C. L. J. 
432 : 30 Cr. L. J. 1038 : A. I. R. 1929 C. 
747 • 1 1^ C, 30“ %nd following Chimo 
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been issued for enhancement at the time of admission of the appeal by the accused, the 
appellant is entitled on the evidence to show that he is innocent. If the conviction is not 
correct or the evidence sufficient for conviction, it is not necessary for the Court to send 
the case for re-trial even though there may be misdirection or admission of irrelevant evidence 
as the Court can accept the verdict of the Jury under 167 of the Evidence Act, unless the 
Court is of opinion that it is difficult to arrive at any conclusion on the evidence and that 
it is necessary or desirable that a retrial should be ordered ” that the appeal and the notice 
should be dealt with together ; the former should not be disposed of before the notice is 
heard.*'* 


13. Enhancement of Sentence. — 

Under the combined provisions of Ss. 423 and 439, the High Coutt has power to alter 
a conviction under S. 326 I. P. C., to one under S. 302 1. P. C.* When the High Court 
has before it on appeal a record of a criminal proceeding, the condition precedent to the 
application of S. 439 is performed, and the High Court can then, though the record has only 
come to its knowledge in the appellate proceeding, proceed to exercise its revisional power if 
it chooses to do so and has got complete jurisdiction under S. 439, to enhance the sentence, 
after notice to the accused to show cause against enhancement.**® Prima facie, the power of 
the High Court to enhance sentences does not depend upon the powers which the trial 
Court may have with regard to sentences ; hence, the High Court can enhance a sentence 
passed by Assistant Sessions Judges up to the maximum sentence prescribed by law.** ' 

14. Redaction of Sentence. — 

When the petition of appeal seeks relief in respect of the sentence as well, the High 
Court has no power, without notice to the Crown and without calling for the records 
of the case, to reduce the sentence, either by way of allowing the appeal partly, or by way 
of revision after summary disposal of the appeal ; there can be no room for revision at 
such stage.*** 
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218. Pandurang (1934) 58 B. 392: 35 Cr. L. J. 
1435 : A. I. B.. 1934 B. 198: 151 I. C. 865 
[disapproving Mangal ( 1 924) 49 B. 450 : 26 
Cr. L. J. 968 : A. I. R. 1925 B. 268 : 87 I. C. 
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219. Mehdi (1933) 35 Cr. L. J. 250 : A. I. R. 1933 
L. 661 : 146 I. C. 949 (relying on Kambam 
Balli(1913) 37 M. 119: 15 Cr. L J. 180: 
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25 Cr. L. J. 247 : A. 1. R. 1924 R, 93 ; 76 
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220. Chunbidya (1934) 62 1. A. 36: 57 A. 156 
(P. C.) : 39 C. W. N. 350 : 60 C. L. J. 398 : 
37 Bom. L. R. 160 : 68 M. L. J. 166 : 36 Cr. 
L. J. 482 : A. I. R. 1935 P. C. 35 : 153 I. C. 
936 ; Dahu Raut (1935) 62 I. A. 129 : 62 C. 
983 (P. C.) : 39 C. W. N. 626 : 61 C. L. J. 
259 : 68 M. L. J. 653 : 37 Bom. L. R. 557 : 
1935 A. L. J. 802 : 36 Cr. L. J. 838 : A. 1. R. 
1935 P. C. 89 : 155 I. C. 386. 

221. Ram Nath (1935) 37 Cr. L. J. 49; A. I. R. 
1935 A. 989 : 159 I. C. 290 [following Jagat 
Singh (1920) 1 L. 453 : 21 Cr. L. J. 557 ; 56 
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68 M, L. J. 653 ; 37 Bom. L, R. 557 ; 1935 



Gh. 1 3 Af>fEALS 63i 

15. Jail Appeal— Subsequent AppeaL- 

The Code of Criminal Procedure does not confer more than one right of appeal to 
an accused person from a conviction and sentence passed on him, nor does the Code of 
the Letters Patent permit appeal in a criminal matter from an order of one or more Judges 
of the High Court to other Judges of the Court. Therefore, the High Court has no power 
to entertain an appeal from the conviction and sentence passed on the accused persons after 
the dismissal of the appeal which they preferred from Jail, and neither the Bench finally 
hearing such matter nor the Bench which admitted the appeal has power to review or 
revise the order of dismissal,* * ® 


A. L. J. 802 : 36 Cr, L. J. 838 : A. I. R. 1935 
P. C, 89 ; 155 I. C. 386. 

223. Pern Mahton (1934) HP. 392: 37 Cr. L. J. 
58: A. I. R. 1935 P. 426: 159 I. C. 241 
[referring to Khiali (1922) 44 A. 759 : 23 Cr. 
L. J. 505 : A. 1. R. 1922 A. 480 : 68 I. C. 
41 and diisenting from Hulai (1915) 3 O. L. J. 
326: 17 Cr. L. J. 453: 36 I. C. 133); 
Lachmi Singh v. Bhusi Singh (1917) 19 Cr. 

L. J. 225 ; 43 I. C. 817 (P) ; Gajo v. Debi 
(1923) 24 Cr. L.J. 481 t A. I. R. 1923 P, 
532 : 72 1. C. 945 ; Kunhammad (1922) 46 

M. 382 : 24 Cr. L. J. 439 : A. 1. R. 1923 M. 


426 : 72 1. C. 599 ; Nand Kishore (1919) 1919 
P. 514 : 20 Cr. L. J. 447 : 51 I. C. 271 ; In re 
Tadi Somu Naidu (1923) 47 M. 428 : 26 Cr. 
L. J. 370 : A. 1. R. 1924 M. 640 : 84 I. C. 
850: Dahu Raut (1933) 61 C. 155; 38 
C. W. N. 25 : 34 Cr. L J. 1 100 : A. I. R. 
1933 C. 870 : 145 1. C. 937 [dissenting from 
Ire Tadi Somu Naidu (1923) 47 M. 428: 26 
Cr. L. J. 370 : A. I. R. 1924 M. 640 : 84 I. C. 
850 and Ramesh v. Kadambini (1927) 55 C. 
417 : 31 C. W. N. 960 : 28 Cr. L. J. 831 : 
A. I. R. 1927 C. 702 ; 104 I. C. 447]. 
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Review under the Letters Patents. 

List of Headings : — 

1. Clauses of the Letters Patents. 

2. Object of the above enactments. 

3. Cl. 25— Courts of Original Criminal Jurisdiction constituted by one or more Judges of the High Court. 

4. Reservation of a point of law. 

5. Certificate of the Advocate General. 

6. Point of law. 

7. Not a point of law. 

8. Some instances of points of law which have been referred or certified for the review of the High Court :~ 

i. On the question of the Court's Jurisdiction. 

ii. On the question of improper admission of evidence. 

iii. On the question of improper exclusion of evidence. 

iv. On the question of irregularity in the method of trial. 

V. On the question of legality of the sentence. 

vi. On the question of defect in the charges. 

vii. On the question of misdirection to the Jury. 

9. Statement of the Judge as to what has taken place at the trial, 

10. Review under Cl. 26 — Successive stages. 

1 1 . Right to begin, 

12. Re-'trial. 

13. Applicability of S. 167 Evidence Act to a review under Cl. 26 of the Letters Patent; when a certain piece 
of evidence was held to have been improperly admitted or rejected. 

14. Interference, on review under Cl. 26, with the verdict of the Jury on the ground of Misdirection. 

15. Alter the sentence. 

16. Pass such judgment and sentence. 


1, Clauses of the Letters Patents. — 

Clause 25 of the Letters Patent for the High Court of Calcutta enacts as follows : — 

''And we do further ordain that there shall be no appeal to the said High Court of 
Judicature at Fort William in Bengal from any sentence or order passed and made in any 
criminal trial before the Court of Original Criminal Jurisdiction, which may be constituted 
by one or more Judges of the said High Court. But it shall be at the discretion of any such 
Court to reserve any point or points of law for the opinion of the said High Court.'" 

And Clause 26, as follows 

"And we do further ordain that on such point or points of law so reserved as aforesaid, 
or on its being certified by the said Advocate General, that in his judgment there is an error 
in the decision of a point or points of law, decided by the Court of Original Criminal 
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Jurisdiction, or that point or points of law which has or have been decided by the said Court 
should be further considered, the said High Court shall have full power and authority to review 
the case or such part of it as may be necessary, and finally determine such point or points 
of law, and thereupon to alter the sentence passed by the Court of Original Jurisdiction 
and to pass such judgment and sentence as to the said High Court shall seem right/' 

Clauses 25 and 26 of the Letters Patent for the High Courts of Madras and Bombay 
are mutaU>i mutandis on the same terms. 

Clauses 24 and 25 of the Letters Patent for the Rangoon High Court are in similar terms 
except that for the words "Advocate General" there appear the words "Government 
Advocate". Clauses 18 and 19 of the Letters Patents of the High Courts of Allahabad, Patna 
and Lahore contain similar provisions for reservations of point or points of law by the Court 
of Original Criminal Jurisdiction. But there being no Advocate General in these High Courts, 
no review on the certificate of the Advocate General has been provided. 

In this connection should be read the provisions of S. 434 of the Code of Criminal 
Procedure, which enacts as follows : — 

"( 1 ) When any person has, in a trial before a Judge of a High Court consisting of 
more Judges than one and acting in the exercise of its Original Criminal Jurisdiction, been 
convicted of an offence, the Judge, if he thinks fit, may reserve and refer for the decision of a 
Court consisting of two or more Judges of such Court any question of law which has arisen 
in the course of the trial of such person, and the determination of which would affect the 
event of the trial." 

"( 2 ) If the Judge reserves any such question, the person convicted shall, pending the 
decision thereon, be remanded to jail, or, if the Judge thinks fit, be admitted to bail ; and the 
High Court shall have the power to review the case or such part of it as may be necessary, 
and finally determine such question, and thereupon to alter the sentence passed by the 
Court of Original Jurisdiction, and to pass such judgment or order as the High Court 
thinks fit." 

The above Section is substantially a reproduction of S. 101 of the High Courts Act X of 
1875. It enables non-chartered High Courts to act in the same way as the chartered High 
Courts can under the Clauses of their respective Letters Patent, noted above. 

2. Object of the above enactments. — 

The object is to prevent errors prejudicing the accused, when an appeal from the decision 
of a Judge of a High Court, sitting as a Court of Original Criminal Jurisdiction, has been taken 
away.^ But it is discretionary with the Judge to reserve and refer to the High Court the 

1. Yed (1866)1 Ind. Jurist (N. S.) 424; Scott L. J. 1371 : A. I. R, 1925 R. 239 : 89 I. C. 

(1934) 13 R. 104 (F. B.) : 36 Cr. L. J. 593 : 459 ; Pern Mahton (1934) 14 P. 392 : 37 

A. I. R. 1935 R. 67 : 154 I, C. 837 [over^ Cr. L. J. 58 : A, 1. R. 1935 P. 426 ; 159 1. C, 

ruling U. 2agariya (1925) 3 R. 220 ; 26 Cr. 241, 
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point of law raised ; he may refuse to do so, and such discretion will not be reviewed by the 
High Court, sitting as a Court of Review, under Cl. 26 of the Letters Patent. A remedy 
may be found, if the Advocate General grants a certificate under Cl. 26 of the Letters Patent. 
Where there is no Advocate General (or Government Advocate) the error, if any, cannot be 
remedied by the High Court. In such a case the only remaining course left for the accused 
is to apply to the Government, who, if convinced that there has been an error which has 
led to miscarriage of justice, may exercise their prerogative of remitting the sentence which 
has been passed.^ A direction in the nature of under S. 491 Cr. P. C, is 

not applicable to a case where there has been a conviction and sentence after trial.* 

The Judge also cannot review his own judgment, for the old S. 369 Cr. P. C was held 
to apply to the judgment of the High Court, and the saving clause therein applied merely to 
questions of law arising in its original criminal jurisdiction, and which were reserved and subse- 
quently disposed of under the provisions of S. 434 Cr. P. C, and the corresponding Sections 
of the Letters Patent.® The powers of a single Judge in a matter with which he has jurisdic- 
tion to deal are the powers of the Court, and cannot be, in any way, controlled by a Bench 
or Full Bench of the Court. As no appeal lies, no revision lies. Both proceedings imply 
subordination or inferiority, which does not exist. Except on a reference under S. 434, the 
proceedings of such single Judge cannot be revised.® S. 369 has now been amended by Act 
XVlll of 1923, S. 101, and has been put into its present form, giving effect to the decision 
in Q. E. V. Dunja Charan,'^ above. But a new Section, viz, S. 561 A has been added by 
Act XVlll of 1923, S. 156, saving inherent powers of the High Court to make necessary orders 
to secure the ends of justice. In a recent case® it was held that S. 561 A was in no way 
limited or governed by S. 369, and that the object of enacting S. 561 A was to enable 
the High Court, when the ends of justice so required, to make such orders as may be 
necessary ( In this case the High Court reduced the sentence which it had confirmed 
in revision ). But this case has since been dissented from,® and it has been held that 
there has never been an inherent power in the High Court to alter or review its own 
judgment once it has been pronounced or signed, except in cases where it was passed 
without jurisdiction or in default of appearance without an adjudication on the merits ; that the 
words "or otherwise to secure the ends of justice” can only mean that such other inherent 

2. Pestanji (1873) 10 B. H. C. R. 75; Dayal 

Jairai (1866) 3 B. H. C. R. 20. 

3. Fox (1885) 10 B. 176 (F. B.) See also In re 
Bonomally (1916) 44 C. 723:21 C. W. N. 

167 : 18 Cr. L J. 311 : 38 l.C. 423. 

4. In re Bonomally (1916) 44 C. 723 : 21 
C. W. N. 167 : 18 Cr. L. J. 311 : 38 1. C. 

423. 

5. Durga Charan (1885) 7 A. 672 : 5 A. W. N. 

1 77, per Brodhurst J. See also In re Gibbons 
(1886) 14 C. 42 (F. B.) 

6. Hale (1908) 1 P. R. 1909 : 9 Cr. L. J. 306 : 


I I. C. 506 ; Press (1909) 4 P. R. 1909 : 9 Cr. 
L. J. 378 : 1 1. C. 747. 

7. (1885) 7 A. 672 : 5 A. W. N. 177. 

8. Mathra Das (1926) 28 Cr. L. J. 239 : A. I. R- 

1927 L. 139 : 99 I. C. 1039. 

9. Raju (1928) 10 L. 1 : 29 Cr. L. J. 669 : A. I.R- 

1928 L. 462 : 110 I. C. 221. See aim Ganp:.t 
(1930) 27 N. L. R. 163 : 32 Cr. L. J. 1222 : 
A. I. R. 1931 N. 169 : 134 I. C. 686 ; Dahu 
P.aut(l933) 38 C. W. N. 25 : 34 Cr. L. J. 
1 100 : A. 1. R. 1933 C. 870 : 145 1. C. 937 : 
Kunji Lai (1934) 56 A. 990: 35 Cr. L. J- 
H35 : A. 1. R. 1935 A. 60 : 151 I. C. 
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power as the Court possesses is likewise preserved, and that the High Court is not given nor 
did it ever possess, an unrestricted and undefined power to make any order which it might 
please to consider was in the interests of justice ; its inherent powers are as much controlled 
by principle and precedent as are its express powers by statute ; there is no conflict between 
S. 561A and S. 369. 

S. Cl. 25— Courts of Original Criminal Jurisdiction constituted by one or more 
Judges of the High Court. — 

The above words would include a Special Bench constituted under the Indian 
Criminal Law Amendment Act XIV of 1908 ( new repealed ) ; the words would include any 
Court whether within Cls. 22-2^ of the Letters Patent or created by Statute and outside Cls. 
22-24 ; Cls. 25 and 26 therefore apply to such a Court. 

4. Reservation of a point of Law. — 

As has been already noticed, the reservation of a point of law is discretionary with 
the Judge sitting as a Court of Original Criminal Jurisdiction, for Clause 25 of the Letters 
Patent uses the words "at the discretion of the Court", and S. 434 Cr. P. C contains the 
words ''if the Judge thinks fit." 

Where points of law are reserved under the English Statute 1 1 and 12 Vic. Ch. 78, 
the Court of Crown Cases Reserved expects the cases to he submitted in a complete form, 
and will ordinarily refuse to send back a case to the Judge who reserved the points, for 
amendment. Sometimes, however, it will do so, not on the application of Counsel, but 
if, on the argument, the case appears to have been imperfectly stated.^ " If Counsel should 
think that a material point has been omitted, it has been considered to have been proper 
for him to communicate with the Judge who reserved the case, and suggest any amendment 
that, in his opinion, may be necessary.' (See all the above English cases cited in the judgment 
of Wentropp C. J. in Re(j, v. Fcdatiji ^ V). But the reservation of a point of law under 
Cl. 25 of the Letters Patent does not amount to ‘a case being stated' by the Judge within 
the meaning of S. 2 of Stat. 11 12 Vic. Ch. 78, so as to preclude the High Court 

from considering any other evidence than those bearing on the point reserved, for the Section 
simply authorises the Judge to reserve the point of law and directs the High Court, under 
Cl. 26 to review the case, i. e., all that took place at the trial, so far as is necessary for 
deciding the question of law and passing the proper judgment and sentence.' 

The first part of Cl. 25 prohibits appeal from any sentence or order passed by 
a Court of Original Criminal Jurisdiction ; but the last part confers a right on the Court 
to reserve a point of law for the opinion of the High Court, without any limitation as 

10. Muthukumarasawmi (1912) 35 M. 397 (F. B) : 13. Smth, 14 Jur 92 : 4 Cox. C, C. 42 ; I Den. 

13 Cr. L J. 352 : 14 I. C. 896. C. C. 570. 

11. Halloway, 1 Den C. C. 370. 14. (1873) 10 B. H. C. R. 75. 

12. Hicton, Bell C. C. 20. 15. Navroji (1872) 9 B. H. C. R. 358, yar Sargent, 

A, C.J. 
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to the stage when such reservation and reference can be made. The preamble to Stat. 
11^12 Vic, Ch. 78 limited the power of reference to questions arising after conviction. 
S. 434 Cr. P. C., also says that reference can be made when the accused has been convicted, 
i. e., after the close of the trial. But it seems that under Cl. 25 reference can be made 
at any stage, and in the case of Q. E. v. Morton,^ ^ a reference was made at the 
commencement of the trial, and the trial was postponed pending the result of the reference. 
That reference was on a point as to the jurisdiction of the Court to proceed with the 
trial for want of proper sanction. But it has been held that the Judge presiding at the 
Sessions has no power, under the Charter Act, to refer to a Full Bench a point of law 
raised before the accused was called upon to plead. Reference can be made after the 
verdict of guilty by the Jury and before delivery of judgment aud sentence, the prisoner 
being in the meantime released on bail to appear, if called upon, to receive judgment. “ 
Reference can also be made after verdict and sentence. ^ * 

6. Certificate of the Advocate General, — 

Clause 26 of the Letters Patent, though silent as to the procedure to be followed by 
the Advocate General when he is called upon to grant a certificate, requires that the certificate 
should reflect the judgment of the Advocate General as it is presumably granted in the interests 
of justice after a careful consideration of all available materials ; it should be in conformity, 
and not in conflict, with the statement of the Judge who presided at the trial, and it should 
formulate and give effect to the accused's real grievances. The certificate of the Advocate- 
General is entitled to respect and whether he grants it after a careful consideration of all 
available materials or without doing so, once it is granted, the Court has to deal with the 
case. If that judgment is founded on incomplete materials or inaccurate allegations, its weight 
is diminished in a corresponding degree. In a case where the error ascribed to the Judge 
depends on the evidence adduced at the trial, it is desirable that the notes of the evidence, 
as recorded by the Judge, should be laid before the Advocate-General when he is asked 
to grant the certificate. The certificate should be granted after he has heard representatives 
of the prisoner and of the Crown and has carefully considered all the available materials 
whose accuracy had been verified by Counsel or other responsible persons.^® 

An objection to the delay in granting the certificate cannot be entertained as the Court 
cannot direct the Advocate General in the exercise of his discretion.*^ * Inordinate delay 


16. (1884) 9B. 288 (F. B.) 

17. Dolegobind Dass (1900) 28 C. 211, 214: 5 
C.W. N. 169. 
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Elmstone (1870) 7 B. H. C. R. 89; Panchu 
Das (1920) 47 C. 671, 674 (F. B.) : 24 
C. W. N, 501 : 31 C, L. J. 402 : 21 Cr. L. J. 
849 : 58 1. C, 929. 


19. Willans (1862) 1 M. H. C. R. 31: 1 Weir 
471 ; Aidrus Sahib (1862) 1 M. H. C. R. 38 : 
I Weir 1 46, and other cases, post. 

20. Barendra (1923) 38 C. L. J. 411, 522, 523, 
524, 570 (F. B.) : 28 C. W. N. 170 : 25 Cr. 
L. J. 817 : A. i. R. 1924 C. 257 : 81 I. C. 
353 ; Upendra (1914) 19C.W. N, 653,662 
(F. B.) : 21 C. L. J. 377 : 16 Cr. L. J. 561 : 
30 I. C. 133. 

21. Dayal Jairaj (1866) 3 B. H. C. R. 20. 



6h. li i LETTERS PATENtS 637 

may be a matter for consideration by the Advocate General at the time when he is called upon 
to consider whether a certificate should be granted. Art 162 of the Limitation Act has no 
application to a proceeding under Cl 26 of the Letters Patent. 

The Advocate General may amend his certificate on the suggestion of the Court, for 
incorrectness of facts. Though worded generally as to the points of law certified, it is 
not to be taken as raising mere abstract points without reference to the facts of the 
particular case.'^^ 

On the presentation of a petition with the Advocate General's certificate, a rule nisi 
is issued, calling upon the Law-officers of the Crown to show cause why the prisoner should 
not be acquitted.® ® 

The certificate should state the error in the decision of the point or points of law or 
that the decision should be further considered ; the word 'decision/ is not limited to the 
express raising and determination of a point, but the word applies when the matter complained 
of involves a violation of the law, or a failure to give effect to its injunctions.^ ^ The word 
includes every mental conclusion on which the judgment or charge is based and not merely 
matters actually stated at the Bar for the direct decision of the Court. It thus includes direc- 
tions, misdirections or non-directions to the Jury.®^ The Advocate General's judgment not 
only as regards the error in the point of law decided, but also as regards there being points 
of law to be decided, is open to be questioned by the High Court, and the Court can declare 
that the certificate issued by the Advocate General is misconceived or incompetent.®® 
A 'decision' must mean a conclusion arrived at.®® 

6. Point of law.“ 

The expression "point of law" in Cl, 26 means the same thing as matter of law in 
S. 418 Cr. P. C. It includes such misdirection or non-direction as would permit an appeal 
against the verdict of a Jury. And misdirection includes not only an error in laying down 


22. Padam Prosad (1929) 33 C. W. N, 1121 

(S. B.) : 50 C. L J. 106 ; 30 Cr. L J. 993 : 
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400 : 18 Cr. L. J. 385 : 38 I. C. 945. 

24. Muthukumaraswami (1912) 35 M. 397, 468 
(F. B.) : 13 Cr. L. J. 352 : 14 1. C. 896. 

25. Shib Chunder (1884) 10 C. 1079. 

26. Muthukumarasawmi (1912) 35 M. 397, 469, 
470 (F. B.) ; 13 Cr. L. J. 352 : 14 I. C. 896 
Irefcrring to O' Har* (1890) 17 C. 642 (F.B.)). 
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Contra — Eddy J. But sit Ramanuja (1934) 58 
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28. Ramanuja (1934) 58 M. 523 (F. B.) : 36 Cr. 

L. J. 1398 : A. 1. R. 1935 M. 486 : 158 I. C. 
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powers of the Advocate General," 1934 
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accused in Sessions Trial in Presidency Towns" 
in 67 M. L. J. 154 (Jour). 

29. Ramanuja (1934) 58 M. 523 (F. B.) : 36 Cr. 
L J. 1398 : A. I. R. 1935 M 486 : 158 I. C. 
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the law by which the Jury are to be guided, but also a defect in summing up the evidence or 
in not summing it up or in summing it up erroneously. The “point of law” referred to in 
Cl. 26 means a point of law submitted to and decided by the trial Court, or any direction as 
to the law given by him in the course of his summing up to the Jury, and a “decision” must 
mean a conclusion arrived at.®* Where, at a Sessions trial by the High Court, the presiding 
Judge admitted an alleged inadmissible evidence without there being any objection to its 
admissibility by the Counsel for the accused, and placed it before the Jury in his charge to 
them : Held, that there was no decision on a point of law within the meaning of Cl. 26. 

7. Not a point of law. — 

(!) Error in the exercise of a discretion on the part of the Judge, as for instance- 
fa) allowing the jurors to separate after the close of the first day’s trial, instead of being 
kept together under an officer (b) refusing to reserve a point of law for the opinion of 
the High Court ; ®® (c) refusing to adjourn atrial;*'* (d) holding a joint trial when not 
illegal are not points of law, and it is not open to a Full Court to interfere with that 
exercise of jurisdiction upon an application presented in pursuance of a certificate of the 
Advocate General under the powers entrusted to him by Cl. 26 of the Letters Patent. But a 
total absence of the exercise of discretion resulting in a denial of justice, and even an improper 
exercise of it, may, in certain cases, be a question of law within Cl. 26.*® 

It was held in Re^. v. Pedanj/,'^^ that non-direction to the Jury on a point by a Judge 
is not a matter upon which the Advocate General should grant a certificate. The question 
was referred to but not decided in Q- E. v. O' Hnra.^*’ In K. E. v. Pearn,^^ the Advocate 
General, on a conviction of kidnapping in the Criminal Sessions of the High Court, granted 
a fint that the question whether the direction to the Jury was a sufficient direction on the facts 
and whether certain alleged omissions to direct the Jury did not amount to a misdirection 
should be further considered by the High Court. Held, on a consideration of the facts and 
circumstances of the case, that there was no misdirection and in that view it was not necessary 
to decide as to the competency of the fiat. But it has also been held, on the other hand, that 
if there was no misdirection or other error as certified, the certificate was misconceived, and 
the High Court has no power to interfere with the conviction and sentence.*® Mookerjee, 
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J,, in the above case held that non-direction, when it consists in omission to put material facts 
or to put the defence to the Jury, is sufficient to cause the Court to quash the conviction, if the 
Court comes to the conclusion that it is reasonably probable that the verdict of the Jury was 
affected thereby (This practically assumes that non-direction may be a point of law and 
can be certified by the Advocate General)*^ (See notes under heading *\lnUv'fcrcncc. 
(XU review under CL- ^6 with the verdict of the Junj on the (j round of misdirection \ post, 
and notes under the preceding heading). 

8. Some Instances of points of law which have been referred or certified for the 
review of the High Court. — 

1. On the question of the Court’s jurisdiction.— 

(a) On the trial of a British Subject for an offence committed on board a British ship 
upon the high seas — points of law reserved after verdict of guilty but before judgment. — 

''Whether there had been a due trial in the case, and secondly whether there was 
anything which appeared on the record which would be good in arrest of judgment.''^ “ 

(b) Where after a verdict of guilty a motion was made in arrest of judgment on the 
ground of improper admission of evidence and improper exclusion of evidence, but the Judge 
refused it and passed sentence, one of the points of law reserved, — 

"Whether the Judge was right in refusing to arrest judgment''.'**" 

(c) The prisoner was indicted under S. 27 of the Indian Railways Act, tried by Jury 
and was found guilty. The Judge doubted whether he had jurisdiction to try the case, i.e., 
whether, on the facts of the case, it could be said that the offence was committed in the 
course of the journey by train to Madras. The point of law referred was, — 

"Whether the alleged offence was committed on a journey, within the meaning of S. 35 
of ActXVlllof 1862." * * 

(d) The prisoners were charged with setting fire to a British ship on the high seas, and 
committing a number of offences punishable under the English Statutes and the Indian Pena! 
Code. The Jury found them guilty. 1 he Judge deferred sentence and reserved the following 
point of law, — 

'‘Whether the prisoners could, in point of law, he convicted on all or any of the 
charges upon which they had respectively been found guilty, the ship being destroyed by fire 
on the high seas at a distance of fifty miles from the harbour of Bombay."'* 

(e) Where the prisoner, a Government servant, was committed for trial on charges 


41. See also, Charu (1904) 38 C. L. J. 309 (F.B.) : 
25 Cr. L. J.294: 76 I. C. 966. 

42. Thompson (1867) 1 B. L. R, O. Cr. I, 
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44. Malony (1863) 1 M. H. C. R. 193. 

45. Elmstone (18/0) 7 B. H. C. K. 89, 
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under Ss. 468, 47 1 6*c 1. P. C., and no sanction of the Government was obtained till after 
committal, the Judge reserved the following point of law, — 

"'Whether the Court has jurisdiction now to try the accused''."^® 

II. On the question of improper admission of evidence. — 

( a ) Where certain statements made by the prisoner were admitted by the Court, 
inspite of objection, the points of law reserved were, — 

1 ) Whether certain statements of the prisoner, in answer to Police-constable, were 
abmissible. ( 2 ) Whether certain statements of the prisoner in answer to the Magistrate were 
admissible/^ ‘ 

( b ) The prisoner was tried on several charges and ultimately convicted by Jury on 
two charges of committing criminal breach of trust in respect of two different sums of money 
on two different dates. In respect of one of these sums, a receipt signed by the prisoner 
was admitted in evidence against the accused on the charge of criminal breach of trust in 
respect of that sum. The Judge convicted the prisoner on the two counts, but on the 
application of the Counsel for the prisoner reserved for the consideration of the 
High Court,-— 

"Whether the document marked as Exhibit E was properly admitted as evidence against 
the accused/'*^® 

( In the above case, the High Court held the receipt Exhibit E not admissible in evidence ; 
and the conviction on that head of the charge in which it was admitted was set aside, but the 
conviction on the other head was confirmed ). 

( c ) Where a prisoner, on his arrest, made a statement in the nature of a confession 
which was reduced into writing by one of the Inspectors in whose custody the prisoner was 
and was subsequently signed and acknowledged by the prisoner in the presence of the Deputy 
Commissioner of Police at the Police Office, the Deputy Commissioner receiving and 
attesting the statement in his capacity as Magistrate and Justice of the Peace. This statement 
was admitted in evidence at the trial inspite of the objection by the prisoner's Counsel, and the 
Judge refused to reserve the point under Cl- 25 of the Letters Patent. The Advocate General, 
on a special case being submitted to him, granted a certificate under Cl. 26 of the Letters 
Patent, — 

"That the point of law should be further considered".*® 

( d ) When on a trial for murder, the Judge read to the Jury statements ( which had 
not been admitted in evidence ) by two witnesses for the prosecution purporting to have been 
taken under S. 364 Cr. P. C., for the purpose of showing that they were not accomplices, the 


48. Navroji (1872) 9 B. H. C. R. 358. 

49. Hurribole (1876) 1 C. 207 : 25 W, R. 36, 
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Jury found the accused guilty and the Judge sentenced him to death : the Advocate General 
gave a certificate to the following effect, — 

'That the learned Judge ought not to have referred to the said examination, for that it 
was not admitted or admissible in evidence/'^® 

IIL On the question of improper exclusion of evidence. — 

( a ) Where on an objection being taken that the case is wrongly before the 
Court unless evidence is given that the High Court duly directed the preliminary investigation 
to be made by a Moffasil Magistrate who committed the case to the High Court, and the 
Court held that it was not necessary to have that evidence : The point of law reserved was, — 

"Whether the Judge was right in holding that it was not necessary that evidence should 
be given of any proceeding having been had by the High Court, duly directing the preliminary 
investigation to be made by the Magistrate." 

( H(dd, in the above case, that the High Court being a Court of Superior Jurisdiction, the 
want of jurisdiction is not to be presumed, but the contrary ). 

( b ) Two prisoners were jointly tried on a charge of murder. One of the prisoners, 
when questioned, made a statement to a Police-officer, "1 have killed a man, and the other 
has run away." The Counsel for the other prisoner wanted to prove this statement through 
a witness for the prosecution in cross-examination. The Counsel for the other prisoner 
objected, and the Judge upheld the objection. The Jury ultimately returned a verdict of 
guilty against both the prisoners. On the motion, however, of the Counsel, the Judge reserved 
and referred to the High Court under Cl. 25 of the Letters Patent and S, 101 of the High 
Court's Criminal Procedure Act X of 1875 ( now S. 434 Cr. P. C. ), the following point 
of law, — 

"Whether the evidence of the first prisoner's confession had been rightly rejected."^ 

( H(4d, in the above case, that S. 25 of the Evidence Act does not preclude one accused 
person from proving a confession made to a Police-officer by another accused person tried 
jointly with him ; such a confession is not to be received or treated as evidence against the 
person making it, but simply as evidence on behalf of the other, and the Judge should direct 
the Jury to that effect ). 

IV. On the question of irregularity in the method of trial. — 

(a) In a trial under S. 467 1. P. C., which lasted for two days, at the end of the first 
day's hearing the Judge in the exercise of his discretion allowed the jurors to separate and 
disperse for the night and to retire to their several and respective houses and homes, without 
any person or persons having been sworn, affirmed or directed to keep them together until 
the said Court should resume the hearing of the said trial upon the following morning. The 

50. O' Hara (1890) 17 C 642 (F. B.) 52. Pitambar (1877) 2 B. 61. 

51. Nabadwip (1868) I B. L. R. O. C. 15. 
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Jury convicted the prisoners and the Judge passed sentences on them. The point of law 
certified by the Advocate General was, — 

“Whether by reason of the separation and dispersion of the jurors, the trial was not 
vitiated, and whether the said convictions and sentences were not illegal in consequence and 
ought to be set aside and reversed.”®® 

( Held, in the above case, that the Judge had a discretion in the matter, the offence 
being, under the practice then prevailing, not a felony or treason but a misdemeanour, 
and that the exercise of the Judge's discretion was not a matter to be reviewed by the High 
Court under Cl. 26 of the Letters Patent, there being no error in any point of law). 

(b) Addition of a new charge, at the close of the case for the prosecution, on which 
no plea was taken. ®^ 

V. On the question of legality of the sentence. — 

Illegality of the sentence is by itself a good ground for certificate.®® 

VI. On the question of defect in the charges. — 

(a) On the trial of a prisoner on charges under Ss. 415 & 420 1. P. C., an objection 
was taken at the close of the case for the prosecution that the indictment contained no 
allegation that the money obtained by cheating was the property of the prosecution, and the 
Judge amended the charge accordingly as there was evidence on the point. After the verdict 
and sentence passed by the Judge, the points of law reserved were, — 

"(1) Whether the objection was validly taken at that stage; and (2) if the objection 
was valid, whether the Court had power to amend the indictment”.®® 

(b) On a charge of intentionally giving false evidence, under Ss. 191 and 193 I. P. C., 
an objection was taken at the close of the case for the prosecution that the indictment was 
wholly defective and bad on several grounds mentioned. The Judge over-ruled the objections, 
took the verdict of the Jury and sentenced the prisoner, and then referred the following point 
amongst others, — 

“Whether the indictment was defective as it did not allege or show that the false state' 
ment made by the prisoner was material to the matter of the judicial proceeding in which such 
statement was made”.®^ 


VII. On the question of misdirection to the Jury. — 

(1) The certificate of the Advocate General stated, — “It has been represented to 
me that the said Justice did, in the presence and hearing of the Jury, refuse to reserve for 
the opinion of the High Court, the point of law following, that is to say, — 

"Whether instigation to murder by means of sorcery is an offence or not, and 

53. Dayal Jairaj (1866) 3 Bom. H. C. R. 20. 56. Willans (1862) 1 M. H. C. R. 31 : Weir 471. 

54. Appa Subhana (1884) 8 B. 200. 57. Aldrus (1862) 1 M. H. C. R. 38 ; 1 Weir 146 

55 Y«d (1866) 1 Ind.Jur. (N.S.) 424. 
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did not instaict the Jury in his summing up that instigation to murder by means of sorcery 
was not an offence, but, on the contrary, did tell the Jury and did say in their presence 
and hearing, that there was no point of law in the case to be reserved for the opinion 
of the said High Court, and whereas it has been further represented to me (on behalf of 
the prisoners) that the said rulings and proceedings of the said Justice constitute error or 
errors in the decision of a point or points of law 6-c.''®* 

( Field, in the above case, that non'direction by a Judge is not a matter upon which 
the Advocate General should grant a certificate under Cl. 26 of the Letters Patent). 

(2) On a trial for murder, two approvers, to whom pardon was tendered, gave evidence 
for the prosecution. The Judge, in his address to the Jury, said, with reference to one of 
these witnesses, that the Jury were not to convict upon the evidence of this witness if 
satisfied that he was an accomplice and uncorroborated, but coupled the direction with a 
strong expression of opinion that he was not an accomplice. The accused was found guilty 
by the Jury and the Judge sentenced him to death. On a certificate of the Advocate General, 
the following point of law was referred for further consideration, — 

“That the Judge should have directed the Jury that he was an accomplice and his 
evidence should be treated as that of an accomplice".®® 

( Held, in the above case, that the Judge's direction constituted a misdirection in fact, 
though not in form, calculated seriously to prejudice the prisoner's case. Referring to the 
decision in Reg. v. Pestmiji, ante, the High Court observed that whether an omission 
to advise the Jury properly on the credibility of an accomplice's evidence according to the 
prevailing practice would be ground for review under Cl. 26 of the Letters Patent, need not 
be decided in that case. ® ® The High Court then reviewed the case on the evidence and 
ultimately set aside the conviction and sentence ). 

(3) As to certificate granted on the ground of misdirection, see aleo the case noted 
at the foot-note.®^ 

9. Statement of the Judge as to what has taken place at the trial. — 

The statement of the Judge, who presides at the trial, whether it be in a Criminal or a 
Civil case, is, as to what has taken place at the trial, conclusive. Neither the affidavits of 
by^standers nor of jurors, nor the notes of Counsel, nor of short-hand-writers, are admissible to 
controvert the notes or statements of the Judge.®^ When the Court is called upon to review 
a case under Cl. 26 of the Letters Patent, it will accept as unquestionable the statement of the 


58. Pestanji (1873) 10 Bom. H. C. R. 75. 

59. O’ Hara {I89J) 17 C. 642 (F. B.) 

60. See in this connection Muthukumarasawmi 
(1912) 35 M. 397 (F. B.) : 13 Cr. L. J. 352 ; 
14 I. C. 896. 

61. Shib Chunder (1884) 10 C. 1079. 


62. Pestanji (1873) 10 Bom. H. C. R. 75 : Upendra 
(1914) 19 C. W. N. 653 (F. B.) : 21 C. L. J. 
377 : 16 Cr. L. J. 561 : 30 1. C. 113; Fateh 
Chand (1916) 44 C. 477 (F. B.) : 21 C.W.N. 
33 : 24 C. L J. 400 : 18 Cr. L. J. 385 : 38 
1. C, 945 ; Beauchamp (1909) 2 Cr. A. R, 40, 
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trialJudge as to what actually took place before him in Court.®* According to the well- 
recognized practice which prevails wherever members of the English Bar practise, a Counsel 
should never file an affidavit in which he is appearing professionally. It not only hampers his 
freedom of action as an advocate, but he thereby gives up his dignified position of detachment as 
an advocate and lowers himself.*^ In a case of alleged misdirection, the High Court is bound 
to give all due weight to the statement of the learned Judge himself as to what he really said to 
the Jury.®® Mere misunderstanding on the part of the by-standers in Court, or Counsel 
engaged in a case, of expressions used by a Judge in charging a Jury (where it appears that 
the expressions used by the Judge were such as ought to have been understood by any 
reasonable man, having regard to what was proved in the case, and what was said to the Jury 
afterwards) will not constitute misdirection.*® 

10. Review under Cl- 26— Successive Stages. — 

Under Clause 26 of the Letters Patent, the initial step is for the trial Judge to reserve a 
point of law or for the Advocate General to grant a certificate. The successive stages of the 
process are : — (1) the Court reviews the entire case or such part of it as m.ay be necessary; 
(2) the Court finally determines the point or points of law reserved or certified ; (3) the 
Court thereupon alters the sentence passed by the trial Court ; and (4) the Court passes 
such judgment and sentence as shall seem right to the Court. As regards the first stage, the 
Court reviews the case in whole or in part with a view to decide the point of law reserved or 
certified. As regards the second stage, what is finally determined is the point of law reserved 
or certified. As regards the third stage, where the Court can alter the sentence passed by the 
trial Court, the term "thereupon” means "upon final determination of the point of law reserved 
or certified”. If no error is established, the reason why the prisoner can claim an alteration 
of the sentence disappears. If the third stage has been reached and the Court is in a position 
to exercise the full power and authority vested in it to alter the sentence, the Court is competent 
to pass such judgment and sentence as to the Court shall seem right. 

The phrase "to review the case," as used in Cl. 26, applies as much where a point of 
law is reserved by the trial Judges as where the Advocate General has given a certificate, 
though that certificate was granted after great delay.*® The word “thereupon” means that 
the point is in favour of the prisoner.** 


63. Barendra (1923) 38 C. L J. 411 (F. B.) : 28 
C. W. N. 170 : 25 Cr. L. J. 817: A. 1. R. 
1924 C. 257 : 81 1. C. 353 ; Upendra (1914) 
19C. W. N. 653 (F. B.);21 C. L. J. 377: 
i6 Cr. L. J. 561 : 30 I. C. 1 13 : Fateh Chand 
(1916) 44 C. 477 (F. B.) : 21 C. W. N. 33: 
24 C. L. J. 400 : 18 Cr. L. J. 385 : 38 1. C. 
945. 

64. Mashar Khan (1927) 29 Cr. L. J. 220 : A. I. R. 

1928 L. 276: 107 1. C. 108. 

65. Shib Chunder (1884) 10 C. 1079, 

$6. Ibid, 


67. Barendra (1923) 38 C. L. J. 411 (F. B.) ; 28 
C. W. N. 170: 25 Cr, L, J. 817: A. 1. R. 
1924 C. 257 : 81 1. C, 353, Per Mookerjee, J. 

68. Padam Prosad (1929) 33 C. W. N. 1121 
(S. B.) : 50 C, L. J. 106 : 30 Cr. L J. 993 : 
A. 1. R. 1929 C. 617: 119 I. C. 193, per 
Rankin, C. J. 

69. Padam Prosad (1929) 33 C. W. N. 1121 
(S, B.) : 50 C. L. J. 106 : 30 Cr. L. J. 993 : 
A, 1. R. 1929 C. 617: 119 1. C. m per 
Q. G. Chose d. 
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At the hearing of a review under Cl. 26, it is not open to the accused to argue any 
question of law not raised in the certificate of the Advocate General ; CL 26 of the Letters 
Patent does not open up the whole case as though on appeal. Where there is no misdirec- 
tion or other error as certified by the Advocate General, his certificate is misconceived and the 
High Court has no power to interfere ; it is not within its power to re-open the case and 
express any opinion on the merits. Review under Cl. 26 is not by way of appeal or 
revision.^" The Court, being one of Error and not of Appeal, can only interfere when the 
trial is vitiated by error in law and not otherwise, and it cannot therefore question the findings 
of the trial Court on the evidence properly before it ; e.g., voluntariness of confession, 
credibility of witness \x\ Q. E, y. App(r^ ^ where the point of law raised was as to 

the legality of adding a new charge at the close of the trial and it was held that it was not 
justified by law, the High Court observed that it was an error in form and not in substance ; 
and held that S. 537 Cr. P. C., would justify its non-interfering with the conviction, that Section 
applying to the High Court acting as a Court of Review under S. 434 and the Court is a 
Court of Reference and Revision and is treated as such from the heading of Chapter XXXII. 

11. Right to begin. — 

The prisoner's Counsel has the right to begin at the hearing of the review, and has a 
right to reply.' ^ Where on the application of Counsel for the prisoner, a point of law has 
been reserved for the decision of the High Court under S. 434 Cr. P. C., the prisoner's Counsel 
has the right to begin. 

When a point or points of law have been reserved or have been certified by the 
Advocate General as erroneously decided or as worthy of further consideration, and the Court 
on review holds on the point of law in favour of the accused, it has been the practice of the 
Courts to consider the whole case on the evidence and to pass such sentence as shall seem 
right. S. 537 Cr, P. C., has no application to a case reviewed under Cl. 26 of the Letters 
Patent. ( See notes under the next heading ). 


70. Muthukumarasawmi (1912) 35 M. 397 (F. B.) : 

13Cr. L. J. 352: 14 I. C. 896 [followed in 
S. P. Ghosh (1915) 16 Cr. L. J. 676 ; 30 1. C. 
724]. 

71. Upen’dra (1914) 19 C. W. N. 653 (F. B.) : 21 
C. L. J. 377 : 16 Cr. L. J. 561 : 30 I. C. 
113; ShibChunder (1884) 10 C. 1079; Mackay 
(1925) 53 C. 350, 362, 365 (F. B.) : 30 
C. W, N. 276 : 43 C. L. J. 310 : 27 Cr. L. J. 
385 : A. I. R. 1926 C. 470 : 93 I. C. 33 ; 
Ramanuja (1934) 58 M. 523 (F. B.) ; 36 Cr. 
L. J. 1398 : A. I. R. 1935 M. 486 : 158 I. C. 
662. 

72. Fateh Chan.1 (1916) 44 C. 477 (F.B.):21 
C. W. N.33: 24C. LJ. 400: 18Cr. L.J. 
385 : 38 I. C. 945. 

73. Muthukumarsawmi (1912) 35 M. 397, 435, 
4^3, 445 (F. B.) : 13 Cr, L J. 352 : 14 I, C. 


896. Bid XKV Narayan (1907) 32 B. 1 1 1, 124 
(F. B.) : 6 Cr. L. J. 164. 

74. (1884) 8 B. 200. But, sec Fateh Chand (1916) 

44 C. 447 (F. B.): 21 C. W. N. 33: 24 
C. L. J. 400 : 18 Cr. L. J. 385 : 38 1. C. 945. 

75. Dayal Jairaj (1866) 3 Bom. H. C. R. 20. 

76. Panchu Das (1920) 47 C. 671 (F. B.) : 24 

C. W. N. 501 : 31 C. L. J. 402 : 21 Cr. L. J. 

849 : 58 I. C. 929. 

77. Appa Subhani (1884) 8 B. 200. 

78. Fateh Chand (1916) 44 C. 477 (F. B.) : 21 

C. W. N. 33 : 24 C. L. J. 400 : 18 Cr. L. J. 

385 : 38 1. C. 945, p'r Mookeijee, J. ; Panchu 
Das (1920) 47 C. 671 (F. B.) : 24 C. W. N, 
501 : 31 C. L. J. 402 : 21 Cr. L. J. 849 : 58 
I. C. 929. 

79. Fateh Chand (1916) 44 C. 477 (F. B.) : 21 

C, W. N. 33 : 24 C. L. J. 400 : 18 Cr. t. 
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12. Re-trial.— 

Under Clauses 25 and 26 of the Letters Patent, the case reserved or certified should be 
finally decided on review and not committed for re-trial.*® 

For the purpose of resdewing the whole case, the High Court can go into evidence 
which can be gathered from the notes of the trial Judge and, if necessary, from the Judge 
himself.** The power of going into the evidence is given by the words "pass such }udgment" 
and not "review the case”*® {See notes under the next heading). 

On a question of misdirection, the High Court can act on the memorandum of the 
summing up prepared by the Judge for the case, supplemented by his statements and those 
of Counsel at the hearing.** It is the duty of the Prosecuting Counsel to take notes of the 
Judge's charge to the Jury.** Necessity for full and accurate short-hand notes of the 
proceedings at the High Court Sessions trial was emphasized by Mookerjee, J. in E v. 
Barendra}^ The Privy Council observed in a case from Ceylon that it is desirable that 
there should be available for the tribunal dealing with the reference a full note of the Judge's 
summing up.*® In the event of a discrepancy between the Judge’s notes and those of the 
short-hand reporter the former will generally be preferred.* * In cases where an application 
is made to the Government Advocate for a fiat, which may happen in any case, it is 
essential that there should be an official record of the charge that the Judge delivered to 
the Jury ; the practice prevalent in the Rangoon High Court of taking short-hand notes only 
in cases of murder was deprecated.® * 

The Review Court refused to accept the certificate of the majority of the Jury that 
they would have acquitted but for the confession improperly admitted.* ® 


385 ; 38 I. C. 945, pir Mookerjee, J. nee 
Appa Subhana (1884) 8 B. 200. 

80. Panchu Das (1920) 47 C. 671 (F. B.) : 24 
C. W. N. 501 : 31 C. L. J. 402 : 21 Cr. L. J. 
849 : 58 1. C. 929 ; Fateh Chand (1916) 44 
C. 477 (F. B.) : 21 C, W. N. 33 : 24 C. L. J. 
400 : 18 Cr. L. J. 385 : 38 1. C. 945 ; Barendra 
(1923) 38 C. L. J. 411 (F. B.) : 28 C. W. N. 
170 : 25 Cr. L. J. 817 : A. 1. R. 1924 C. 257 : 
81 I. C, 353 : Hurribole (1876) 1. C. 207 : 
25W. R. 36; O’ Hara (1890) 17 C. 642 
(F. B.). See also Navroji (1872) 9 Bom. 
FI. C. R. 358; Pitambar (1877) 2 B. 61; 
Narayan (1907) 32 B. 1 1 1 (F. B.) ; 6 Cr. L. J. 
164 ; Puttan HassatJ (1935) 38 Bom. L R. 19 
(F. B.) : 37 Cr. L. J. 366 : A. 1. R. 1936 B. 
52 : 160 1. C. 1060. 

81. Hurribole (1876) 1. C. 207 : 25 W. R. 36; 
O’ Hara (1890) 17 C 642 (F. B.) ; Nawroji 
(1872) 9 Bom. H. C. R. 358, 394, 
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(1914)19C.W.N. 653, 656,658, 660, 662, 
663 (F. B.) : 21 C. L. J. 377 : 16 Cr. L. J. 
561 : 30 I. C. 113 ; Peary (1919) 23 C. W. N. 
426, 429 (F. B.) : 20 Cr. L. J. 300 : 50 I. C. 
348. 

84. Peary (1919) 23 C. W. N. 426 (F. B.) : 20 Cr. 
L. J. 300: 50 1. C. 348. 

85. Barendra (1923) 38 C. L. J. 411 (F. B.) 28: 
C. W. N. 170; 25 Cr. L. J. 817: A. I. R. 
1924 C. 257 : 81 I. C. 353. 
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7 : 143 1. C. 224. 
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23 : A. I. R. 1930 R. 351 : 127 1. C. 730. 
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13. Applicability ol S. 167 of the Evidence Act to a review under Cl. 26 of 
the Letters Patent, when a certain piece of evidence is held to have been improperly 
admitted or rejected. — 

S. 167 of the Evidence Act says : — '"The improper admission or rejection of evidence 
shall not be a ground of itself for a new trial or reversal of any decision in any case, if it 
shall appear to the Court before which such objection is raised that independently of the 
evidence objected to and admitted, there was sufficient evidence to justify the decision, or 
that, if the rejected evidence had been received, it ought not to have varied the decision/^ 

The words of this Section are identical with those of S. 57 of Act II of 1855, but the latter 
Act contained no express words making it applicable to all Courts v>/hatever, and it might be 
doubted whether all its provisions were intended to be enforced in all proceedings, criminal as 
well as civil, though the following was held in Rec). v. Ramswami Mudliar ® That S. 57 
of the above Act was applicable to the High Court on its appellate Jurisdiction in appeals 
from the sentence of the Sessions Judge where the prisoner had been tried and convicted 
by a Jury ; that the Appellate Court, where it found that illegal evidence had been admitted, 
should consider whether it was such as was likely to have exercised a prejudicial influence on 
the minds of the Jury ; that if the Court v/as of opinion that it was so, it would treat the case 
as if it had been tried by a Sessions Judge with the aid of assessors ; and that if the evidence 
(after omitting that portion of it which should not have been admitted) was sufficient to 
sustain the verdict, the conviction would be upheld ; but that, in exceptional cases, where the 
evidence was of such a character as to suggest the consideration that its real value could 
not fairly be appreciated, except by a Court which had heard that evidence given, a new 
trial would be directed. 

\n Reg, iSlavroji,'^^ the applicability of S. 167 to such cases was first raised, but 
the question was only fully gone into by one of the Judges, Bayley, J,, and was not made 
a ground of their decisions by Sargent, C, J., and Green, J., though they adverted to it. 
Bayley, J., gave a strong opinion that the Section was not applicable to such a case. The 
facts of that case were that accused was charged, amongst others, with offences of 
committing criminal breach of trust in respect of two sums of money on two different dates 
and tried and convicted at the High Court Sessions on these two counts. In support of 
the charge on one of the two counts, a receipt for the sum of money misappropriated, signed 
by the acused, was admitted in evidence against him. The Judge, on the application of 
the Counsel for the accused, reserved for the consideration of the High Court, whether that 
receipt was legally admissible against the accused. The matter came up for review before 
the aforesaid three Judges under S. 26 of the Letters Patent. All the three Judges held that 
the receipt was improperly admitted in evidence ; but by a majority it was held (Bayley, J,, 
that (independently of S. 167) the High Court in considering a point of law 
reserved under Cl. 25 of the Letters Patent, where it is of opinion that the evidence has been 
improperly admitted as to one of two heads of charge of which a prisoner stands convicted 


90. (1869) 6Bom. H.C. R. 47. 


91. (1872) 9 Bom. H. C. R. 358. 
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(the two heads of charge relating to two distinct and separate offences) and that the conviction 
on such head of charge is bad, has power to review the whole case, and, if it appears that 
the evidence improperly admitted could not reasonably be supposed to have influenced 
the Jury as to the latter head of the charge, ought not to set aside the conviction on that 
head of the charge, but should proceed to pass judgment and sentence on it. Semble — That 
S. 167 of the Evidence Act applies to criminal trials by Jury in the High Court. Bayley, J., on 
the contrary, held that Cl. 26 did not give the High Court power to review the evidence further 
than was necessary to decide the point or points of law reserved for the consideration of the 
High Court. He observed : "The right of appeal is by Clause 25 expressly negatived ; and 
were we to review the evidence for the purpose, not of deciding the point of law but of seeing 
whether there is other evidence sufficient to support the conviction, we should, in effect, 
supersede, by our judgment on the facts, the verdict already given by the special Jury.” 

The matter next came up for consideration in the case of Q. v. Hurrihole Chunder.^^ In 
that case the accused was tried by a Jury at the High Court Sessions and was found guilty and 
convicted and sentenced. Certain statement of the accused was allowed to be put in evidence 
against him, inspite of objection, and the Judge refused to reserve the point under Cl. 25 of the 
Letters Patent. On a certificate granted by the Advocate General, the question of admissibility 
came up for review in the High Court under Cl. 26 of the Letters Patent. It was held that the 
statement was improperly admitted. Then came up the question what should be effect of this 
improper admission of evidence on the proceedings. Both the Judges (Garth, C. J., and Ponti- 
fex, J. ) held, that under S. 26 of the Letters Patent, the High Court has a right either to 
quash or to confirm the conviction, and for that purpose to review the whole case upon the 
evidence properly received, which evidence can be gathered from the trying Judge's notes, ® “ 
and, if necessary, from the Judge himself- Garth, C. J., was also of opinion that S. 167 of 
the Evidence Act also applied. But Pontifex, J-, while agreeing with the Chief Justice that 
S. 167 applies to criminal trials, expressed doubt whether, if the High Court were to proceed 
upon that Section alone, it would be proper to consider the sufficiency or insufficiency of the 
evidence in relation to the verdict. ( The High Court ultimately went through the evidence, 
and upheld the conviction. A certificate by a majority of the Jury who tried the case, to the 
effect, that if the confession had not been in evidence, they would have given a verdict of 
acquittal, was tendered, but was rejected by the Court ). 

\x\ Imp y- Pita mher,^*^ the point of law reserved and referred to the High Court was 
whether a certain piece of evidence was rightly excluded, and the High Court held that it was 
improperly excluded. The accused were convicted by the Jury, and the question then arose 
whether the admission of this piece of evidence would have varied the result, and whether the 


92, (1876) I C 207 ; 25 W. R. 36 [The Ju(dg- proceeded to deal with the case on the evidence 

ment on the evidence is reported in the Weekly as it appeared from the notes of the trying 

Reporter], Judge. 

93. In O' Hara (1890) 17 C. 642 (F. B), the 94. (1877) 2 B. 61. 

Judges forming the Full Bench similarly 
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High Court could go into the merits and pass a decision now. Westropp, C. J. ( with him 
Sargent and Atkinson, JJ. ) after referring tO the two preceding cases, observed as follows 

''Apart from those two cases, i. e., if the question were now raised for the first time, we 
think that, by Cl. 26 of the Letters Patent, 1865 and S. 101 of the High Court Criminal Proce- 
dure Act X of 1875 ( now S. 43 i Cr. P. C, ) the power of so reviewing the whole case, on a 
point of law such as the admissibility of rejected evidence when reserved, is expressly conferred 
on this Court. We are clearly of opinion that S. 167 of the Evidence Act, 1872, is applicable 
to criminal as well as to Civil cases, and is so to criminal cases, whether or not the trial has 
been laid before a Jury, and that the expression in that Section, 'the Court before which such 
objection is raised', includes the Reviewing or Appellate Court. That the 167th Section 
applies to Criminal as well as to Civil Courts, is, we think, satisfactorily established by the 
1st section, which renders the Act applicable 'to all judicial proceedings in or before any 
Court, including Courts Martial' with certain exceptions not material in this case ; and by the 
3rd section, which declares that the word ‘Court' includes all Judges and Magistrates/' The 
High Court then went into the merits and held that the admission of this evidence could not 
properly have varied the result in any respect, and the conviction was allowed to stand. The 
Court, after finally determining the points of law, has to look to S. 167 Evidence Act for the 
further course to be followed.®® 

All the above cases were referred to by Mookerjee, X in v. Fateh ChaniF"^ and 
he held that when the Court on review holds the point of law in favour of the accused, it has 
been the uniform practice of the Courts to consider the whole case on the evidence and to 
pass such sentence as shall seem right. And in E, v. Panclia'^'^ it has been held that it is 
incumbent on the High Court in cases reserved or certified, to investigate whether, indepen- 
dently of the evidence objected to and admitted, there was sufficient evidence to justify the 
verdict of the Jury ; and that in examining the evidence the Court must consider, whether 
it can, with reasonable certainty, hold that, even if the evidence improperly admitted had been 
excluded, the Jury, upon the residue of the evidence, would have brought in a verdict of 
guilty. Mookerjee, <7. in the above case further observed that the Judicial Committee did not 
by their decision in 25 M. 61 over-rule by implication the series of cases in Calcutta and 
Bombay where the High Court, in cases reserved or certified, reviewed the evidence and 
determined the question of guilt of the accused. The decision of the Judicial Committee 
must be limited to cases of the type then before them, namely, where the trial had been 
conducted in a mode entirely prohibited by law, and cannot be extended to cases where 
evidence had been erroneously received or improperly rejected.®® 


95. Narayan (1907) 32 B 1 1 1, I3I (F. B.) : 6 Cr. 
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96. (1916) 44 C. 477 (F. B.) : 21 C. W. N. 33 : 
24 C.L.J, 400 : 18 Cr. LJ. 385 : 38 I.C. 945. 
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31 C. L. J. 402 : 21 Cr. L. J. 849 : 58 I. C. 
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in Fateh Chand (1916) 44 C. 477, 505 (F. B.) : 
21 C. W. N. 33 : 24 C. L. J. 400 ; 18 Cr. 
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There is, however, some difference of opinion, as to whether the High Court in reviewing 
the whole case can decide questions of fact such as the admissibility of a confession, on the 
ground of voluntariness, which point was not reserved or certified, though there is no 
difference where the question is as to the credibility and weight of a witness’s testimony.*® 

14. Interference, on Review under Cl. 26, with the verdict of the Jnry on the 
ground of Misdirection. — 

When the High Court holds that there has been a serious misdirection calculated to 
prejudice the accused, it can go into the evidence furnished by the trial Judge's notes 
and see whether there has been a failure of justice, and, if satisfied on that point, can set 
aside the verdict and the conviction. ^ ® ® It is only when a failure of justice is occasioned 
by a defective or erroneous summing up to the Jury that the High Court can set aside the 
conviction.^®* And it has been held by Mookerjee, J., in £?. v. Barendra,^'^^ that non- 
direction, when it consists in omission to put the material facts or to put the defence to the 
Jury, is sufficient to cause the Court to quash the conviction, if the Court comes to the con- 
clusion that it is reasonably probable that the verdict of the Jury was affected thereby. The 
accused must establish that there was a material misdirection or an omission to direct on vital 
points.*®* In considering whether a Judge has misdirected the Jury, the tenor and general 
effect of the whole summing up should be looked at, and, if upon the whole summing up, 
the Court is of opinion that substantially the proper direction has been given to the Jury, it 
will not interfere, though the Judge has omitted to direct the Jury expressly on some important 
point.*®® Clause 26 of the Letters Patent does not entail that whenever any misdirection 
is found to exist the Court has no option but to set aside the verdict. S. 537 C. P. C., does 
not apply to a case dealt with under Cl. 26. But the High Court ought to apply to such a 
case the principle which underlies that Section, that is, that where there has been no illegality 
in the mode of trial, but some irregularity in the process of trial, the High Court is not entitled 
to set aside the verdict or judgment unless it is satisfied that that irregularity has led to a 
miscarriage of justice, or has prejudiced the accused. Cl. 26 contemplates a final disposal of 
the case by the High Court and there can be no new trial- It is open to the High Court 
to consider, not so much what effect the misdirection has upon the minds of this Court sitting 
in place of a Jury, but what the effect of the misdirection was or may have been upon the 
minds of the Jury which tried the case ; and in so doing, the Court should assume that the 
Jury was a reasonably competent Jury, though the Court must remember that a Jury consists 
of laymen, and the misdirection may have more effect upon the minds of laymen than upon 
the mind of a trained Judge. In order to determine that question it is, of course, necessary 
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to consider the evidence on the record.^®® Where there was a misdirection and it appeared 
that the accused was prejudiced thereby and the Advocate Genera! granted a certificate, 
held, that the conviction must be set aside. * ** ® Where the accused was prosecuted for offences 
under Ss. 406 and 477 I. P. C., but it appeared that the Judge had misdirected the Jury on 
the question of law, namely, as to the ingredients forming the offence ; held, that it was a fit 
case for interference under Cl. 26, and the accused was acquitted.'®’ 

15. Alter the sentence. — 

The High Court may reduce the sentence.'®* It can alter an illegal sentence and pass 
the proper legal one.'®* The expression “alter the sentence" includes setting it aside ; 
the High Court on review can not merely reduce the sentence, but has power to set aside 
the conviction."®. 

16. Pass such judgment and sentence. — 

When the sentence was deferred, pending the result of the reference, the Review Court, 
on upholding the conviction, directed it to be passed.'" Where the trial was postponed 
pending the reference and the High Court held that the Judge may accept the commitment 
under S. 532 Cr. P. C., it directed that the presiding Judge of the Court of Session may proceed 
with the trial if he considers that the accused has not been prejudiced." * 
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CHAPTER III. 


Appeals to the Privy Council. 

Appeals to the Privy Council. — 

Clause 41 of the Letters Patent of 1865 of the Calcutta High Court enacts as follows : — 

"'And we do further ordain that, from any judgment, order or sentence of the said High 
Court of Judicature at Fort William in Bengal, made in the exercise of Original Criminal 
Jurisdiction, or in any criminal case where any point or points of law have been reserved for 
the opinion of the said High Court in manner hereinbefore provided, by any Court which 
has exercised original jurisdiction, it shall be lawful for the persons aggrieved by such judgment, 
order, or sentence to appeal to us, our heirs or successors in Council, provided the said High 
Court shall declare that the case is a fit one for such appeal and under such conditions as the 
said High Court may establish or require, subject always to such rules and orders as we may, 
with the advice of our Privy Council, hereafter make in that behalf. 

There are corresponding Clauses in the Letters Patents of the High Courts. Where there 
is no provision like Cl. 41 of the Letters Patent, 1865, applicable, no Indian Court can grant 
leave to appeal to His Majesty in Council. In such cases, the remedy is by an application for 
special leave to His Majesty in Council. 

As His Majesty the King is supreme over all persons and Courts within his dominions, 
a right of appeal in all cases. Civil and Criminal, to the King in Council exists from the highest 
Court of each separate colony, province, state or possession, whether it be a Court of Error 
or not, except so far as the prerogative in this behalf has been expressly surrendered. 

Criminal proceedings are, in practice, reviewed, only if it is shown that by a disregard of 
the forms of legal process, or by some violation of the principles of natural justice, or otherwise, 
substantial and grave injustice has been done. 

The Judicial Committee do not, as a rule, advise His Majesty to grant appeals in 
criminal cases, except where questions of great and general importance, likely to occur often, 
are raised and where the due and orderly administration of the law is shown to be interrupted 
or diverted into a new course, which might create a precedent for the future, and where there 
are no other means of preventing these consequences. Such appeals lie either by the right of 
grant, in pursuance of the leave obtained by the appellant from the Court appealed from, or 
by reason of special leave granted by the Judicial Committee. The latter appeals arise, either 
where the Court below does not possess power to grant leave, or where leave to appeal has 
been refused by the Court below, or where leave to appeal was granted on some special point 
a^nd the appellaiit wishes to raise points not included in the leave to appeal. But whether leave 
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to appeal is granted by the Court appealed from or by the Judicial Committee, the answer to 
the question, whether the case is a fit one for appeal, depends on the same considerations ; 
the grant of the leave to appeal is a step ancillary to the determination of the appeal, and the 
principles which regulate the ultimate decisions of the appeal cannot be ignored when an 
application for leave is examined J 

Where a petition for leave to appeal to the Privy Council is made in a case where a 
point of law has been reserved for the decision of the High Court, there can be no doubt that 
the petition is competent.^ 

In the case of Ibrahim v. Rex^ the Judicial Committee observed : — 

“Their Lordships' practice has been repeatedly defined. Leave to appeal is not granted 
“except where some clear departure from the requirements of justice" exists : Riel v. Beij 
(1883) 10 App. Cas 675 ; nor unless "by a disregard of the forms of legal process or some 
violation of the principles of natural justice or otherwise, substantial and grave injustice has 
been done" : DilleW Case (1887) 12 App. Cas. 459. It is true that these are cases of appli- 
cations for special leave to appeal, but the Board has repeatedly treated applications for leave 
to appeal and the hearing of criminal appeals as being upon the same footing. Riel's Case 
(1883) 10 App. Cas. 675; Expnrte Deeminu (1892) A. C. 422. The Board cannot give 
leave to appeal where the grounds suggested could not sustain the appeal itself ; and con- 
versely, it cannot allow an appeal on grounds that would not have sufficed for the grant of 
permission to bring it. Misdirection, as such, even irregularity as such, will not suffice : 
Exparte Macrea (1893) A. C. 346. There must be something which, in the particular case, 
deprives the accused of the substance of fair trial and the protection of the law, or which, in 
general, tends to divert the due and orderly administration of the law into a new course, which 
may be drawn into an evil precedent in future." Rep v. Bertrand (1867) L. R. 1 P. C. 520.” 

The case of Barendra, {ante) was taken up to the Privy Council for special leave 
and there it was held that where, in the case of a prisoner who was tried and convicted at 
the Criminal Sessions in a High Court the trial Judge did not reserve any point of law for 
consideration by the High Court, but on the certificate of the Advocate General under Cl. 26 
certain points were considered by the High Court and the High Court had held that there had 
been no error of law and that the conviction and sentence did not call for any review, no 
appeal to the Privy Council can lie under Cl. 41 of the Letters Patent. Points not generally 
raised at the trial are not points which, in ordinary circumstances, deserve much consideration 
as grounds for special leave.'* The circumstance that important questions of law are raised 
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in the case, would not by itself be a valid reason for sanctioning an appeal to the Privy 
Council.® 

The Fnvy Council will not consider appeals brought from the Original Jurisdiction of the 
Indian Courts unless there has been some violation of the principles of justice or some disregard 
of legal principles. The Privy Council will not turn itself into a Court of Criminal Appeal.® 
The power to entertain appeals in criminal cases arises not from the relation of the Judicial 
Committee to the Court below, but as the Privy Council, advising the Sovereign with regard 
to the exercise of the prerogative. The prerogative is that remnant of the power of the Crown 
which remains to the Crown to interfere with tribunals of justice, which does not exist in Great 
Britain at all : it has passed away in the historic development of the constitution ; it used to 
exist and does exist to some extent in the case of the Crown colonies, because they are 
managed directly by the Crown through ministers ; but in the case of self-governing dominions 
not even the principles of Dillet's Case, have any application. With regard to India, which is 
on the way to becoming a self-governing dominion, it is with the utmost care that one should 
pronounce any proposition that that disappearing fragment of the prerogative remains. The 
Privy Council will not interfere in criminal appeals from India unless it can be shown that there 
was no proper trial at all, that the forms of all judicial procedure were disregarded, not merely 
according to local ordinances, but according to the unvarying character which is common to 
all. If there was any thing very gross, it might come under the same category, but even then 
the Crown has to be extraordinarily cautious in asserting the survivor even of the very resricted 
prerogative which existed fifty years ago, but which may not exist now.’' 

If a Court in India commits a mistake iVi the exercise of its jurisdiction, the Privy Council, 
which is not a Court of Criminal Appeal, cannot take cognizance of a mere mistake. It may 
interfere only where justice has been set at naught.* The Privy Council will not act as a Court 
of Criminal Appeal and will not advise His Majesty to review or interfere with the course of 
criminal proceedings unless it is shown that by a disregard of the forms of legal process or by 
some violation of the principles of natural justice or otherwise substantial and grave injustice has 
been done. The refusal by the Governor-General of India to order that the trial should be 
held in a different province, where the accused alleged that a fair trial could not, in the 
state of public feeling, be obtained in the place where the trial would ordinarily be held, 
does not amount to violation of the principles of natural justice. Nor can the alleged inade- 
quancy of the direction given by the Judge to the Jury amount to a disregard of the forms of 
process or violation of the principles of natural justice.® The authority of Dillet’s Case does 
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not justify interference by the Privy Council in a criminal case wherever there has been 
misdirection, leaving it uncertain whether that misdirection did or did not affect the Jury's 
mind. The practice of the Judicial Committee in respect of criminal appeals is to this effect : 
it is not guided by its own doubts of the appellant’s innocence or suspicion of his guilt. It 
will not interfere with the course of criminal law, unless there has been such an interference 
with the elementary rights of the accused as has placed him outside the pale of regular law, 
or within that pale there has been a violation of the natural principles of justice so demon- 
stratively manifest as to convince their Lordships, firnt, that the result arrived at was opposite 
to the result which their Lordships would themselves have reached, and, secondl;/, that the 
same opposite result would have been reached by the local tribunal also, if the alleged defect 
or misdirection had been avoided. ^ ® For the Privy Council to interfere with a criminal 
sentence there must be something so irregular or so outrageous as to shock the very basis of 
justice. Contentions based on the meaning and effect of a Section of the Evidence Act are 
merely points for a Court of Criminal Appeal. “ So, a mere mistake on the part of the Court 
below, as for example in the admission of improper evidence, will not suffice, if it has not led 
to injustice of a grave character. Nor do the Judicial Committee advise interference merely 
because they themselves would have taken a different view of evidence admitted. Such 
questions are, as a general rule, treated as being for the final decision of the Courts in 
Law. * * 

The Privy Council is not a Court of Criminal Appeal. Where there has been evidence 
before the Court below and the Court below has come to a conclusion upon that evidence, 
their Lordships of the Judicial Committee will not disturb that conclusion except where there 
has been a gross miscarriage of justice or a gross abuse of the forms of legal process.^ * 
Their Lordship of the Privy Council expressed regret that the pains that they have taken to make 
clear the rules upon which their Board will proceed in considering the questions relating 
to criminial appeals should have been so widely misunderstood or so wholly ignored. The 
responsibility for the administration of criminal justice in India this Board will neither 
accept nor share ; unless there has been some violation of the principles of justice or some 
disregard of legal principles, this Board will not consider appeals brought from the criminal 
jurisdiction in the province of India.’ ’ It will not interfere in cases of mere mistake of procedure 
on the part of the Courts below or mere misappreciation of evidence, where such matters had 
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not caused substantial injustice. If real injury be done by the prosecution or the Court to an 
accused person by their manner of conducting the trial or admitting evidence, absence of 
objection by his Counsel would not excuse it ; but absence of objection coupled with other 
circumstances may indicate that no injury was done.^® Where, however, there were really no 
materials for a conviction for murder as opposed to manslaughter, and in addition the trial 
was so conducted as in three separate respects, namely, the exclusion of the previous state- 
ments of the witnesses, restriction of the address by the Counsel (who, appearing for the 
second accused charged with being an accessory after the fact, was not allowed to address 
the Court questioning the evidence on the charge of murder with which the first accused was 
charged), and the neglect of the rules requiring corroboration, as to exhibit a neglect of funda- 
mental rules of practice necessary for the due protection of prisoners and the safe administra- 
tion of criminal justice, the Privy Council interfered^® Where it was not contended that 
a certain piece of evidence (alleged confession), if found inadmissible, the conviction could 
be supported, there by well-recognised principles laid down by the Privy Council it will 
interfere and set aside the conviction.* * 

No appeal lies to the Privy Council, under Cl. 41 of the Letters Patent, from an order 
made by the High Court in the Criminal Revisional Jurisdiction and consequently an 
application for leave to appeal from such an order cannot be entertained.** 

Where leave was granted under Cl. 41, the prisoner was not required to furnish security 
for the costs of the appeal to His Majesty in Council.*® 

It has recently been held that after the disposal of a criminal case by the High Court 
and before leave to appeal has been actually granted by the Privy Council, the High Court has 
no jurisdiction to grant bail to the accused.® ® In the aforesaid case Cunliffe, J. also held that 
the High Court has also no power to grant an extension of time to accused for surrendering 
to his bail ; though Henderson, J. was of opinion that though it would not be proper to do so, 
nevertheless the High Court has this power under S. 561A. Cr. P. C. Cunliffe, J., was also 
of opinion that it might be that after grant of leave by the Privy Council there would be a 
fresh seizin of the case by the High Court and its powers in regard to bail would then be 
revived [following 2eUni{\923) 50 C. 585 and distinguishing Subrahmania Ayyar 
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In a very recent decision,*^ on an appeal from the Supreme Court of the 
Island of Ceylon, the Judicial Committee has laid down some very important prin- 
ciples. The trial in that case had been held under the Ceylon Ordinances relating to 
Evidence and Procedure, which are the same as the enactments contained in the Indian 
Evidence Act and the Indian Code of Criminal Procedure. The case was one in 
which the prisoner had been charged with murder and sentenced to death, on the 
majority verdict of a Jury divided in the proportion of 5 : 2. This sentence was 
afterwards commuted to transportation for life. It may be observed at the outset that, 
broadly speaking, the offence was sought to be brought home to the prisoner, not by 
means of any direct evidence of the crime, but by establishing : 1st, that the case was 
not one of suicide ; and 2nd, that the conduct of the prisoner, about the time, 
suggested his guilt. For a proper appreciation of some of the principles laid down in 
the decision a detailed examination of the facts and of the evidence, such as it was, 
is necessary. But the following points may be noted : — 

1. Their Lordships quoted the statement of Lord Sumner in the case Ibrahim 
V. The King Emperor (19H) A. C. 599 of the principle on which the Board acts in 
the matter of the review of a criminal case. 

2. As regards the Judge's directions to the Jury, their Lordships observed : — 

''The submission of the Attorney-General was well founded, that it is not for 
this Board to interfere because its conclusion as to guilt or imocence might differ from 
that of the Jury. But in the view of their Lordships, there are here no grounds on 

the evidence, taken as a whole, upon which any tribunal could properly, as a matter 

of legitimate inference, arrive at a conclusion that the appellant was guilty and any 
conclusion on the available materials would be, and is, mere conjecture or guess, which 
are not, in law or justice, permissible grounds on which to base a verdict. The only 
proper direction to the Jury in these circumstances was that they must return a verdict 
of not guilty or that they could not safely or properly find any other verdict”. 

3. On the question whether death was due to suicide or homicide, their Lordships 
observed thus : — 

"Uport a review of the charge of the learned Judge as a whole, their Lordships 
do not find that it was calculated to bring before the minds of the Jury the essentials 

of the case in respect of these circumstances ; (1) that the only evidence, as to where 

the accused was at or before the time of the death was in his favour, or if the 
evidence were disbelieved and disregarded there was no evidence of his presence in his 
wife's room at the material time; (2) that there was particularly strong evidence pointing 
to a tendency or inclination on the part of the lady to commit suicide. This point 
was mentioned more than once, but as no more than balancing the motive for murder. 
This is unsatisfactory, because assuming that there was such a balance as regards 
motives for suicide and murder yet more than motive was disclosed by the evidence. 

2K Stepfetn Seneykatnc (1936) 41 C. W, N. 65. 
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There was disclosed, as has been said above, a tendency towards suicide in the 
deceased. No tendency towards violence or murder in the accused was even suggested. 
(3) That the medical evidence was completely ambiguous in its effect, and did not 
show any preponderance of opinion among the doctors that the physical conditions 
apparent at the post-mortem were such as to be consistent only with the hypothesis 
of homicide or to point clearly in that direction. In considering the weight which a 
Jury could properly attach to this medical evidence it is important to observe that the 
question was not whether they were justified in preferring the opinions of those 
doctors who thought that the appearance of the body pointed to the application of 
external force rather than to the application by a suicide of a handkerchief soaked 
with chloroform, but rather whether the evidence of the medical experts as a whole 
pointed so clearly in the direction of homicide that the evidence of the three servants 
that the Appellant was elsewhere than in the room of the deceased, must be rejected 
as untrue. Expert evidence to have that effect must be clear and decisive. Their 
Lordships are unable to take the view that the Jury was properly directed on this 
important aspect of the case ; they were left to infer that they were at liberty to 
accept either of the views put forward by the medical witnesses, conflicting as they 
were, and even to put aside all the medical evidence and to form their own opinion 
from the facts as to whether they pointed to homicide rather than to suicide. In the 
opinion of their Lordships the expert evidence was so conflicting, where it was not 
hesitating and doubtful, that the learned Judge should not have invited the Jury on 
matters involving medical knowledge and skill to come to a conclusion for themselves 
to which the medical men could not point the way either with certainty or with even 
an approach to agreement amongst themselves. It is apparent that this general tendency 
of the summing up was to lead the Jury to think that in effect they might convict 
the accused mainly if not entirely on the view they formed of his conduct. Many of 
the matters discussed under this head seem to their Lordships to be most uncertain in 
their effect and .Unreliable as a guide to a conclusion. There were points against the 
Appellant. There were others in his favour. The greater number were merely 
ambiguous. It has always to be remembered that as the evidence showed the Appellant 
was in danger, even if suicide were found to be the cause of death, of incurring at 
least moral blame, and it was quite consistent with innocence of murder that he should 
prefer misadventure to be deemed to be the cause of death. Still, if there had been 
other evidence of weight their Lordships do not doubt that a Jury might properly 
have taken into account these matters of conduct. But in this case at the end of the 
evidence the result was that there was no direct evidence justifying a conviction and 
for reasons already given there was no medical or other circumstantial evidence 
justifying a conviction ; and to arrive at an adverse verdict on the strength of opinions 
formed as to the conduct of the accused was, their Lordships think, to act upon the 
merest scintilla of evidence and to be impermissible." 

4. On the question of burden of proof the Judge had said, — 

"He has got to explain**ln the absence of explanation the only inference is that 
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he is guilty.” Their Lordships referred to S. 106 of the Ordinance (which isthesarfie 
as S. 106 of the Indian Evidence Act ) and AUygale v. The King (1936) A. C. 338 
and observed thus : 

"Its tendency would be to lead the Jury to suppose that if anything was 
unexplained which they thought the appellant could explain, they not only might 
but must find him guilty. In a very difficult and quite exceptionally mysterious 
case such as this, the area of the unexplained was extensive, and how much 
the appellant himself could explain depended on where he was at material times, 
and indeed, on the very matter in issue at the trial, namely his guilt or innocence. 
One thing is quite clear, that this case and Attygales case are wide apart in one 
respect. In Attijgale's case this Board did not interfere because, owing to clear evidence 
of guilt free from all connection with the irregularity complained of, the irregularity 
caused no injustice. Here the case even as left to the Jury hung suspended in a 
wavering balance, and no one can say what tipped the scale against the appellant." 

5. As regards the provisions contained in the Ordinance which are the same as 
contained in Ss. i54 and 155 of the Indian Evidence Act, it has been held that it is neither 
desirable nor permitted that evidence of what a prosecution witness had previously said 
should be given by the prosecution to contradict him without previous cross-examination of 
such witness with the leave or consent of the Court. Also, that — 

6. The Jury should be warned, as they were in the present case, that evidence 
of previous statements of a witness not admitted by the witness to have been made 
and not adopted by him in his evidence in Court is not evidence of fact. Such 
evidence, as hearsay evidence, may make the warning ineffective, if it is present in 
abundance. 

7. As regards the duty of the prosecution to call all material witnesses available 
their Lordships, referring to the case of Bant Ranjan Roy I. L. R. 42 Cal 422 
observed : — "It is said that the state of things above described arose because of a 
supposed obligation on the prosecution to call every available witness, on the principle 
laid down in such cases as Ram Ranjan Roy v. The. King-Emperor to the effect 
that all available eye-witnesses should be called by the prosecution even though, as in 
the case cited, their names were on the list of defence witnesses. Their Lordships do 
not desire to lay down any rules to fetter discretion on a matter such as this which 
is so dependent on the particular circumstances of each case. Still less do they desire 
to discourage the utmost candour and fairness on the part of those conducting prosecu- 
tions ; but at the same time they cannot, speaking generally, approve of an idea that a 
prosecution must call witnesses irrespective of considerations of number and of reliability, 
or that a prosecution ought to discharge the functions both of prosecution and defence. 
If it does so, confusion is very apt to result, and never is it more likely to result 
than if the prosecution calls witnesses and then proceeds almost automatically to discredit 
them by cross-examination. Witnesses essential to the unfolding of the narrative pq 
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which the pfdsecution is based must, of course, be called by the |»osecution, whether 
in the result the effect of their testimony is for or agaiii^ the case for the prosecution/' . 

8. There was a complaint that after the evidence was concluded the hearing 
was reopened and there was a further hearing at the appellant’s house where the 
death occurred. On this complaint their Lordships said. — 

"The proceedings on 8th June, 1934, seem to have been a combination of a view and a 
further hearing with the introduction of some features permitted by neither procedure, such as 
the performance of an experiment with chloroform by Dr. Pieris, who does not appear to have 
been sworn as a witness, the Judge and the foreman of the Jury being present with 
Dr. Pieris in a room and rest of the Jury being somewhere else. The jurors seem also to 
have been divided for the purpose of other experiments in sight and sound and to have been 
asked questions as to the impressions produced on their senses. Their Lordships have 
no desire to limit the proper exercise of discretion or to say that no view by a Jury can 
include an inspection or demonstration of relevant sounds or smells ; but they feel bound to 
record their view that there were features in the proceedings of 8th June which were 
irregular in themselves and unnecessary for the administration of justice. Their Lordships do 
not find it necessary to consider whether any injustice resulted in this particular case, but they 
regard proceedings so conducted as tending, in the words used in Ibrahim’s Case (1914) A. C. 
599 "to divert the due and orderly administration of the law into a new course which may be 
drawn into an evil precedent in future." 

9. There was also a complaint that the Judge had put pressure on the Jury to compel 
them to arrive at a unanimity. With regard to this complaint their Lordships said, — 

"The matter of undue pressure on the Jury can be shortly dealt with. In the course of 
his charge the learned Judge is reported to have said this : "The verdict, whether it is a 
conviction or an acquittal, 1 hope it will be unanimous, owing to the serious and grave nature 
of the case, but if you cannot agree please remember that I have got the full power to ask you 
to reconsider your verdict, but four to three means an unacceptable verdict. That means you 
have to go through the trial again. I hope you will not have this misfortune.' It was stud 
that this meant and the Jury would understand, that if they did not agree, they would have to 
try the case afresh. Their Lordships are satisfied that the learned Judge can have had no 
intention of threatening the Jury with such a fate and must, as the Attorney-General said, have 
been referring to a possible necessity for a further direction from him and for a new and 
prolonged deliberation. Their Lordships also recognise that in this case, as often, the short- 
hand note is not in all respects either complete or accurate ; but the form the note takes in 
this passage seems to indicate that the short hand writer understood the language in the sense 
complained of and the Jury may unfortunately have done the same." 
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The Judge. 

^*Disagrees with the verdict of the Jury." 

Cases of offences triable partly by Jury and partly by Assessors. 

All or any of the charges * * has been tried. 

Any accused person. 

When the Judge should refer. 

Recording the grounds of his opinion 
Reference, not in proper form, may be returned. 

Proceed to try him on the charge, under the provisions of S. 310 Cr. P. C. if any. 

The Judge shall not record judgment of acquittal or of conviction on any of the charges tried. — Sub-s. (2). 
Limited Reference. 

The High Court may exercise any of the powers which it may exercise on appeal, — Sub^s. (3). 

''Subject thereto." 

Procedure on the hearing of the Reference. 

Meaning of the word "opinion. ' 
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Unreasonable verdicts. 

Verdicts induced by Judge's mistakes or misdirections. 

Benefit of the doubt. 

Of any ofience of which the Jury could have convicted him. 

Ss. 307 and 418 Cr. P. C. — Difference in the scope of enquiries. 


1. History of S. 307 Cr. P. C — 

This is the last of the Sections in Division F of Chapter XXIII, dealing with the 
conclusion of the trial in cases tried by the Jury. The law relating to the procedure as to 
reference to the High Court in case of disagreement with the verdict of the Jury has undergone 
changes from time to time and many of the reported decisions are now obsolete. It is necessary, 
therefore, to know the changes made from time to time, and so a history of the Section 
If giyen below. 
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No subject has given rise to so much diversity of judicial opinion in this country as 
references from the verdict of the Jury. Such opinion has not been uniform amongst the different 
Courts and has fluctuated in one and the same Court at different limes ; and as regards the 
Calcutta High Court it may be briefly said that, at particular periods, the Court has been divided 
against itself. This divergence of judicial opinion is attributable to art omission on the part of 
the Legislature to explain what it means when it asks the High Court on such a reference 
to give due weight to the opinions of the Sessions Judge and the Jury’. There are some 
who disapprove of the provision empowering Sessions Judges to make a reference at all on a 
disagreement from the verdict of the Jury ; and though they would excuse the Legislature for 
having thus encroached on the fundamental conceptions of a trial by a Jury and of the 
consequent finality that attaches to a Jury verdict, they would maintain the sanctity of such 
verdict in so far as it has not been directly or expressly touched by the Legislature and would 
persist in holding that in giving weight to the verdict they would treat the opinion of the Jury 
on a question of fact as final. On the other hand, there are some who would discard all 
suppositions as to an intention on the part of the Legislature to regard the opinion of the Jury, 
even on pure questions of fact, as having any finality, and taking the words of the Code as 
they are and while ostensibly ‘giving due weight to the opinions of the Sessions Judge and 
the Jury' would, practically and truly, give no weight to the opinion of either. Between these 
two extremes are innumerable other positions, some not quite supportable on reason or 
on logic, which have been taken up by Judges, whose knowledge and eminence, however, can 
scarcely be doubted. The view that is taken of the duty of the High Court in this respect is 
sometimes coloured by considerations as to what circumstances would justify the making of a 
Reference which the legislature in the current Code has left to be understood by the words, 
'If * * the Judge disagrees ...and is clearly of opinion that it is necessary for the ends of justice 
to submit the case", etc. 

To deal with this subject, it would be convenient to notice some of the provisions of Act 
XXV of 1861. Section 322 of the Act empowered the Local Government to order that the 
trial of all offences, or of any particular class of offences in any district, shall be by Jury ; but 
Section 323 provided that all trials in Courts of Session of Europeans who were not British 
subjects and Americans shall be by Jury of at least one half of Europeans or Americans, unless 
they elected to be tried without Jury, but there would be rio such option if Jury trial had 
been ordered by Government for the District. The European British subjects, it may be noted, 
continued to be tried by the Supreme Court as before, the Act only introducing some provi' 
sions for their arrest, bail or committal. Under Section 327, the Jury in a Court of Session 
were to consist of an odd number, not less than 5 or more than 9, to be fixed by order of the 
Local Government. Section 328 provided that on unanimity of all the Jurors, or of 4 out of 5, 
5 out of 7, or 6 out of 9, the accused might be convicted : and that on unanimity of all the 
Jurors, or of 4 out of 5, 5 out of 7 or 6 out of 9, the accused should be acquitted ; and that 
no verdict should be received except from the numbers aforesaid. Section 35 1 laid down that 
in case of verdict of guilty or not guilty of the Jury composed of less than the required number, 
there should be a new trial by a new Jury, and if on any rtew trial by Jury, the accused shall 
not be found guilty by a majority of the requisite nurnber as aforesaid he shall be acquitted ; or 
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in other words, an acquittal by a simple majority shall be final. Section 407 provided that 
thwe shall be no appeal from a judgment of acquittal passed in any Criminal Court. Section 
408 gave an appeal to the Sudder Court from a conviction on a trial by Jury, on a matter of 
law only. There was no provision in the Act for a Reference to be made by the dudge on 
disagreement with the verdict of the Jury. But in Chapter XXIX, which was headed "Sudder 
Court as a Court of Revision”, there were two Sections, which, with advantage, may be quoted 
verbatim. 

S. 403. — The Sudder Court, in any case tried before a Court of Session in which, upon 
a review of the abstract statement or calendar of prisoners punished without reference* 
R ‘ 'on of t ■ 1 appear that there has been error in the decision of the Court of 

Session on a point of law, or that a point of law should be considered by 
the Sudder Court, may call for the record, or such portions thereof as it may deem necessary, 
together with the Judge's direction to the Jury, if the case has been tried by a Jury, and upon 
reviewing the depositions of the witnesses, the direction of the Judge and the conviction, 
may determine any point of law arising out of the case, and thereupon pass such order as the 
Sudder Court shall seem right. 

(• i. e., for confirmation of sentence of death.) 

S. 406. — Whenever a case shall be revised by the Sudder Court under this Chapter, 
the Court shall certify its decision or order to the Court in which the con- 
viction was had or by which the order was passed, and such Court shall 
thereupon make such orders as are conformable to the decision of the Sudder 
Court, and if necessary amend the record in accordance therewith. 

Provided that, in any case which shall be revised by the Sudder Court under this Chapter, 
p . it shall not be competent to the Sudder Court to reverse the verdict of the 

Jury, or except as provided in this Chapter, to alter or reverse the sentence 
or order of the Court below. 

In this state of the law there came up before the Calcutta High Court a case The Queen 
V. Oora Chand Ohoae (1868) 3 B. L. R. (F. B.)l = 1 1 W. R. 29, in which a prisoner had been 
acquitted by the unanimous verdict of the Jury upon an express direction to acquit given by the 
presiding Judge, which direction was held by the High Court as erroneous and contrary to law. 
The question then arose, whether the High Court was competent to quash the proceedings 
and order a new trial. It was held by the majority of the Full Bench (Peacock, C. J., Bayley, 
J., Macpherson, J. and Mitter, J. ; L. S. Jackson, J. diasentientae) that, — 

"The verdict of a Jury cannot be reversed by a Court of Revision, even if it be a 
verdict of ‘guilty,’ The only remedy for the prisoner in such a case is an appeal (which can 
only be on a question of law) or an application to the Executive Government, Nor can a 
verdict, pronounced by a Jury, of 'not guilty’ be reversed by the High Court on revision, and 
it is clear that no appeal lies from such a verdict”. 

Thus, prior to the enactment ActX of 1872, S. 263 of which for the first time gave the 
Sessions Judges power to make a Reference to the High Court, they were powerless to do 


Proceedings of a 
case revised by 
Sudder Court to be 
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anything where they disagree! with the verdict of the Jury. The High Court, from time to 
time, advised them as to how they should act in such matters, but these advices were not 
always consistent and the remedies suggested were scarcely comprehensive enough. The 
following cases will illustrate the courses that were suggested : 

\n Mumeram Chung,^ a prisoner had been convicted of culpable homicide by the Jury 
before whom he was tried. The Sessions Judge thought the verdict wrong and that the 
prisoner should have been convicted of the higher offence of murder. He, however, sentenced 
the prisoner to 10 years' transportation. An appeal was taken from this order to the High 
Court. Loch, J. said, — "If the Judge thought so, though he could not interfere with the 
finding, he might have sentenced the prisoner to transportation for life. This Court cannot 
enhance the sentence passed on the prisoner, which is perfectly legal." Thus the advice was 
that if the verdict was for lesser offence than what the Judge thought it should be, the 
maximum sentence for the lesser offence might be passed. 

In a letter dated 19th December 1864^ the Calcutta High Court pointed out to a Sessions 
Judge that when a Judge considers the prisoner innocent of the charge on which he has been 
convicted by the Jury, his proper course is not to pass an inadequate sentence but to pass a 
sentence commensurate with the nature of the offence of which the Jury found him guilty 
and then refer the case to the Local Government under S. 54 of the Code of Criminal Proce- 
dure (of 1861) for remission of the punishment awarded. 

In another case® it was said,-— "The Judge should, even when he differs from the Jury 
inflict such a sentence as he would have passed had he agreed with the Jury. He may take 
other measures to obtain the release of the accused, if he considers that the accused is not 
guilty or that the charge against him is not proved." 

Also — "It is not for him to nullify the verdict of the Jury by passing a sentence inadequate 
to the offence which they considered proved against the prisoner."* 

Again — "The High Court (like the Sessions Judge) cannot nullify the verdict of the Jury 
by interfering to lessen the punishment ; the remedy lies with the Executive Government".® 

In Queen v. Ghand Bagdee* the Sessions Judge had very clearly pointed out to the Jury 
that against seven of the prisoners there was no evidence at all ; he had also commented on the 
extreme weakness of the evidence against three of the other prisoners and the grounds for 
suspecting the genuineness of the confession of the remaining one. Inspite of these remarks 
the Jury brought in a verdict of guilty against all the prisoners. A conviction upon no 
evidence being wrong on a point of law, the conviction of the first seven prisoners was quashed 
by the High Court. As regards the next three also the High Court were of opinion that 


1. 11864) 1 W. R. 19. 4. Puddomonie (1866) 5 W. R. 94, j>«- Ohtu, J, 

2. (1864) Cr. Lett. No. 1092: 1 W. R. Cr. 5. Bissonath (1866) 6 W. R. 6. 

Lett.9. 6. (1867) 7W. R.6. 

3. SheikhCholam Musfuff* (1865) 5 W. R. 29, 

jper Jacksorv d. . - 
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there was no evidence against them and it was held that the Sessions Judge ought also to have 
so directed the Jury, and the High Court quashed their conviction. As regards the remaining 
prisoneTt being unable to hold that there was no evidence, it was thus said : "The case against 
this prisoner was one which required very close and attentive consideration. But the 
lamentable incompetence which this Jury has displayed in the performance of their duties with 
respect to the other ten prisoners, does not induce us to place much reliance on their verdict in 
this case •• If the Sessions Judge is of opinion that the prisoner has been improperly convicted 
he may and ought to bring this case to the notice of the proper authorities as one to 
which the clemency of the Crown ought to be extended. The Sessions Judge ought to have 
recorded distinctly for the information of this Court whether or not he agreed in the verdict of 
the Jury." 

Where a Jury convicted a prisoner contrary to the charge of the Sessions Judge, which 
charge was held by the High Court to have been a proper charge, the High Court refused to 
interfere, although it had concurred with the Sessions Judge in thinking that the verdict of the 
Jury was not correct. It was held that the case was one in which an application could be 
made to the Government, but as far as the Court was concerned, the petitions were rejected. It 
was said : "The Judge properly directed the Jury * * The Judge has said that he does not 
approve of the verdict, because the conviction rests upon the testimony of accomplices only, 
but he adds to that, — ‘The Court cannot say that any injustice has been done.' What he 
means to say by that, 1 do not personally know. The case stands thus : the Jury have, 
contrary to the direction of the Judge, exercised a power which they possessed of convicting 
the prisoners. There is no matter of law upon which there can be an appeal to this 
Court, and no matter, in my judgment, in which this Court has power to set aside 
the verdict of the Jury and to direct an acquittal. A decision of this Court’ has been 
handed up to us. With every respect to the learned Judges who made that decision 1 
am unable to concur with them. I think the proper course in this case is not for the 
High Court to set aside the verdict of the Jury and acquit the prisoners, but it is a case 
in which an application may very properly be made to the Government, and it will 
be supported by the opinion which has been expressed by the Judge that he did not 
approve the verdict of the Jury, in which we concur. As regards any order of this Court 
these five petitions must be rejected.* 

In Act X of 1872 S. 263, the following provision was enacted ; 

"In cases tried by a Jury if the Court does not think it necessary to dissent from the verdict 


Shib Chunder (1870) 18 W. R. 46, foot-^note, 
per Kemp/ J, — **The verdict of the Jury is 
supported by no evidence, and is so clearly 
wrong that we referred to the Judge to know 
whether the verdict of the Jury wa^ approved 
of by him. The Judge has now, in reply to 
our call, stated that the verdict was disapproved 
of by him and given his reasons for disappro^ 
vlng of the verdict, in which we concur. It is 


perfectly clear to our minds that the prisoner 
is innocent, and that there has been no 
alteration in these accounts. The entry in 
the plaint of the 26th Assar was clearly a 
mistake. We acquit the prisoner, and direct 
his immediate discharge/* 

8. Nidhecram (1872) 18 W. R. 4^, per Couch, 

C J, 
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of the Jury or of a majority of the jurors, it shall give judgment accordingly. But if the Court 
disagrees with the verdict of the jurors, or of a majority of such jurors, and considers it 
necessary for the ends of justice to do so, it may submit the case to the High Court, and 
may either remand the prisoner to custody, or admit him to bail. 

The High Court shall deal with the case so submitted as an appeal, but it may convict 
the accused person on the facts, and, if it does so, shall pass such sentence as might have been 
passed by the Court of Session.*' 

In the Code of 1872 as well as in the succeeding Codes the idea of absolute 
majority was given up and a bare majority of one was sufficient to give the verdict the 
character of a majority verdict. 

The view which the Courts took as regards the circumstances which would justify 
a Reference and the duties of the High Court in dealing with it under the Act of 1872 
will appear from the cases noted below. 

The Jury found the prisoner not guilty of the offence of murder in that ''by reason of 
momentary unsoundness of mind, he was incapable of knowing the nature of the act he 
committed or that he was doing what was wrong or contrary to law.'' The Sessions Judge 
considered the finding of the Jury opposed to the medical evidence recorded on the trial and 
recommended that the verdict of the Jury be set aside. At the same time he stated that he 
did not think that the case was one in which a capital sentence should be passed. The 
prisoner was at the time of the trial under sentence of transportation for life on a conviction 
for the murder of a child for the sake of his ornaments, so that if he was found guilty the 
only sentence which could be passed would, according to S. 303 1. P. C., be death. The 
High Court after discussing the evidence on the point observed : 


"After giving full consideration to these opinions, which being those of professional men 
No interference entitled to respect, we think that they are not of such a direct or decided 

unless verdict character as would justify us in saying that the prisoner was undoubtedly 
undoubtedly wrong. Committing the murder with which he is now charged, 

and nothing short of such a conviction on our part would warrant our interference with the 
verdict of acquittal come to by a Jury."® 


Again,— 

"I have already in other references of this nature, stated my opinion that this power given 
by this Section should be very sparingly exercised, and that in no case should 
the High Court take action unless it were conclusively shown that the Jury 
had given a perverse verdict in the teeth of the evidence and that a failure of 
Justice has been the result”.'® 


Verdict must be 
perverse. 


The powers and functions of the High Court acting under S. 263 of Act X of 1872 


9. Doorjodhun (1873) 19 W. R. 45. 


10. Jaffir All (1873) 19 W. R. 57, per Clover, J. 
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before the amendment introduced by Act XI of 1874, were dealt with elaborately in a case‘ ^ in 
which the whole question was the weight to be given to the evidence of recognition of accused 
persons, to the identification of property and to a confession. The Judge in his Reference had 
given reasons for thinking that the recognition of the prisoners by the witnesses could not be 
depended on, that the identification of stolen articles was untrustworthy and that the confession 
of K. L. was not a true and real confession but a confession which had been obtained by 
some contrivance of the Police or in such a way, at any rate, as served to render it altogether 
untrustworthy. The Judge also complained that the Jury had not followed his directions as 
to the law. It was held that the High Court, in a case submitted under this Section, may 
acquit the prisoner, if it thinks fit, on the facts, notwithstanding that the Jury had found the 
prisoner guilty. Phear, J. (Glover, J. concurring) said : — 


"'But a question of somewhat of a serious character has arisen as to our powers in this 
case to acquit. The case comes before us in consequence of the Judge having submitted it 
to this Court under the provisions of Section 273 of the new Criminal 
deaf w?th^L^case Procedure Code. According to that Section, ( The Section is here quoted 

so submitted as with [)o these words, “shall deal with the case so submitted as with an appeal", 
mean that the case submitted shall be in all respects considered and 
situated as an appeal ? If so, then it is an appeal, if not preferred by the prisoner, 
yet preferred on his behalf against a conviction of a Jury: and Section 271 says: 
"If the conviction was in a trial by Jury, the appeal shall be admissible on a matter of law 
only." And in the case before us the ground upon which the verdict of the Jury is sought 
to be set aside is undoubtedly, in substance, a matter of fact, and not a matter of law. The 
construction of these words, to mean that the case submitted is to be considered essentially 
as an appeal, seems to be somewhat favoured by the words which follow-- -"But it may 
convict the accused person on the facts"; because 'but' seems to imply something in the 
way of opposition to, or inconsistency with, what would be the case of an appeal if that 
'but' was not there. And certainly, if the appeal were preferred by the prisoner, it 
would be admissible on matters of law only. At the same time, it is also obvious that, in 
the case of an appeal preferred by the prisoner, the Appellate Court could never have any 
occasion to convict on the facts, because, by the nature of the case, such an appeal must 
always be an appeal against a conviction already arrived at in the Court below. And in 
the case of an appeal preferred on the part of the Crowii against an acquittal ( allowed for 
the first time by Section 272 of the new Code ), it does not appear that there is any restriction 
imposed relative to the exercise of the discretion of the Appellate Court. Therefore, looking 
back again to the words of the Section which I have already read, it seems to me on the 
whole that the case submitted under this Section in the case of a conviction must be intended 
by the Legislature to be submitted for a wider purpose than simply that of becoming an appeal 
presented by the prisoner. The words are : “If the Court disagrees with the verdict of 
the Jurors or of a majority of such Jurors, and considers it necessary for the ends of justice 
to do so, it may submit the case to the High Court." Now, the Court may disagree with 


n. Koonjo Leth (1873) II B.L.R. 14 : 20 W. R» K 
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the verdict of the Jury, either on the ground that the Jury had not followed its directions 
on a point of law, or on the ground that the Jury had found the facts against what appeared 
10 the Judge the weight of evidence. If the Legislature had intended the case, which Was 
to be submitted to the Judge, in the event of a conviction, to be limited to a point of law only, 
nothing would have been easier than to have used words which would have made that 
limitation perfectly unmistakable. But the words 1 have read are, on the contrary, general 
words, without any limitation at all ; and it seems to me impossible in reason to construe 
them otherwise than as extending to a disagreement with the verdict on matter 
of fact as well as on matter of law. And then the Section goes on to say : — “And if the 
Court considers it necessary for the ends of justice to do so." It appears to me 
that justice may as much require that a verdict of the Jury should be revised in a 
case in which the Jury has gone wrong on facts as in a case where it has made a mistake 
in regard to law. So that, on the whole, I think there is really no limitation as to the 
nature of the case which the Judge may send up to the High Court, a case in which 
he disagrees with the Jury in their finding of facts, as well as a case in which he complains 
that the Jury has not followed his direction as to the law. And 1 think that the word 
"but" may possibly be used, not so much as in opposition to the word “appeal" in the 
first part of the passage, as perhaps in opposition to or enlargement of the enactment 
of Section 272. According to Section 272, “the Local Government may direct an appeal 
by the Public Prosecutor or other officer specially or generally appointed in this behalf 
from an original or appellate judgment of acquittal ; but in no other case shall there 
be an appeal from a judgment of acquittal passed in any Criminal Court." Construing 
the word 'but' to be used with reference to this Section, it would simply mean that, upon 
a case submitted by the Judge, the Court may, in the event of an acquittal, convict the 
accused person on the facts, notwithstanding the general prohibition to be found in the 
words of Section 272, which I have read. Or, again it may be used with reference to the 
situation of a case so submitted by the Judge, when it comes up to the High Court. 
That situation is peculiar in this respect, namely, that no judgment has been passed 
in the Court below from which this, so to speak, appeal has been brought ; and this part 
of the passage may, therefore, mean that, in the event of the Court, upon consideration 
of the case submitted, being of opinion that there should be a conviction and 
judgment thereon, it is empowered to pass it as an original Court, notwithstanding, and 
indeed because, there has been none passed in the Court below. However this may be, 
it seems to me, after the best consideration which 1 can give to the question, that, on a 
case submitted by a Sessions Judge, under the provisions of Section 263, the High Court 
can acquit the prisoner, if it so thinks fit, on the facts, notwithstanding that the Jury has found 
the prisoner guilty. I construe the words, “shall deal with the case so submitted as with 
an appeal", simply as directing the procedure to be followed, such as regards the notices 
which are necessary to be served, and so on. And 1 apprehend that, under these 
words, the Court may, if the case calls for it, send for additional evidence, and may deal 
with the case generally as is provided in Chapter XX with regard to appeals. No doubt, 
|h$ result of this construction is that the prisoner is in a better atuation wid^ regard to an 
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appeal if that appeal be made through the intervention of the Judge under Section 263, 
than if he had preferred it himself, because Section 271 undoubtedly says that, if the conviction 
was in a trial by Jury the appeal by the person convicted shall be admissible on a matter 
of law only. But this is not the only peculiarity of a similar kind which is to be found in this 
Criminal Procedure Code, because, in the event of the conviction of a prisoner by a Jury 
for the crime of murder and sentence of death following thereon, upon the reference which 
must be made to this Court for confirmation of the sentence, this Court has the power, 
by section 288, to acquit the prisoner on the facts, although, if the prisoner had been 
sentenced to transportation for life, instead of to death, and had simply himself 
appealed, the Court would not have been able to disturb the verdict of the Jury on the 
facts. 1 am, therefore, of opinion that all the prisoners, excepting the first prisoner, should 
be acquitted and discharged from custody, so far as this conviction is concerned. The 
case is different with regard to Koonjo Leth, because he undoubtedly has confessed to 
have taken part in the dacoity, and that confession is ample evidence against him to support 
the conviction. As it falls upon us to pass sentence upon Koonjo Leth, we think that the 
sentence should be three years' rigorous imprisonment.'* 

The principles on which the High Court would proceed under S. 263 of Act X of 1872 
were explained in another case in which it seemed to the High Court that the verdict of 
the Jury might have resulted from a reluctance on their part to rely upon a retracted confession 
of the prisoner. The High Court convicted the prisoners, relying on his retracted 
confession and observing as follows : — 

"We think it likely that the majority of the Jury may have felt some doubt about 
accepting the confession. But giving all the weight that is undoubtedly due to their opinion 
I thecas of a and their experience in these matters, it seems to us impossible to do other" 
retracted confession, wise than to hold that the prisoner is bound by the statement which, as 
fha\Ts durto^he already shown, he, after deliberation, had chosen to make. It must be 
opinion and expert remembered that the prisoner is not an ignorant man. He appears to be a 
The H^gh^Cour7' ^^in of considerable education, and as such not open to influences, and not 
may adopt a SO easily to be deluded as persons might be of an inferior position in life. 

Now, taking this as a statement which he chose to make as to what took 
place during that night in the room where he was with the deceased, we think that the very 
lowest inference which can be drawn from it is that the prisoner is guilty of culpable homicide 
not amounting to murder. The prisoner, no doubt, tries in that statement to make us believe 
that the woman attacked him ; that she, after abusing him, seized him by the leg, and that he 
only just caught hold of the cloth round her throat, and pulled it without regarding much what 
he was doing, and without any expectation that such consequence would ensue as to cause her 
death. But that part of his statement is not only to the last degree improbable in itself, 
considering the length of time which it takes to put an end to a life by strangulation, and 
considering also the very slight provocation which the prisoner had received, but it is positively 
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contradicted in one most essential particular by the evidence. It is proved by several 
witnesses — and we see no reason to doubt that in this they spoke the truth — that the cloth 
which was found in the woman's neck was not merely pressed upon it. but was tied in a 
single knot round her throat, and the only object of this that can be conceived is strangulation.” 

In Queen v. Nabin Chunder Banerjee^^ it was held that in dealing with a 
reference under S. 263 of Act X of 1872, the Jury having acquitted the accused, the High 
Court must deal with it as an appeal by the prosecution and has authority to convict the 
accused person on the facts and to pass sentence accordingly — Section 257 of the Code by 
which the Court has the power to decide which view of the facts is correct, being read as 
qualified by S. 263. It was also said, — "We quite agree, however, that the powers given to 
this Court by Section 263 are not to be lightly exercised and that the unanimous verdict of 
the Jury ought not to be set aside, even if the Sessions Judge disagrees with it, unless the 
Verdict not to be ‘s dearly and patently wrong and unsustainable on the evidence, 

interfered with If there Were any substantial doubt in the case, we would certainly not 

patently won^nd “^'sturb the verdict. It appears to us, however, that there can be no reason - 

unsustainable on able doubt about this matter. On the whole, we think the verdict of the 
Jury was so utterly wrong and so entirely against the evidence that we 
consider the Judge acted rightly in submitting the case under S. 263 and that it is our duty to 
convict the prisoner on the facts.” 

In a case‘s in which the accused were tried on charges of murder (S. 302), culpable 
homicide not amounting to murder (S. 304), voluntarily causing grievous hurt (S. 325), 
the Sessions Judge at the trial added a further charge of house-breaking by night in order 
to the commission of an offence (S. 457). The Jury unanimously acquitted the prisoners 
of the three original charges, and a majority of them (four out of five) acquitted them also 

of the last charge. The Sessions Judge agreed with the verdict of the Jury as regards 

the three original charges, and recorded a formal order, acquitting and discharging the 
prisoners of these three charges. He differed from the majority as to the fourth charge 
and referred the case to the High Court under S. 263 Cr. P. C. Held that where the 
Sessions Judge has approved of a verdict on certain charges and finally acquitted and 
discharged the accused as to those charges, the High Court cannot under S. 263 convict on 
the facts on those charges. That Section seems to contemplate a case where, without 
W'th t c d' g recording any order of acquittal or conviction, the Sessions Judge refers the 
any order of acquit- whole Case. As there was nothing in the case to show on what grounds the 
any°onhrcharg«" tnajority of the Jury acquitted the prisoners of the additional charge, and as 
the whole case is ’ the Sessions Judge agreed with the unanimous Verdict as to the three original 
to be referred. charges, the High Court presumed that the reason which weighed with the 
majority of the Jury in finding the prisoners not guilty of the additional charge must have 
weighed with the whole Jury in finding them not guilty on all the other three original 
charges, and accordingly the Court could not set aside the verdict of the majority on the last 


Without recording 
any order of acquit 
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count, without practically finding directly in the teeth of the verdict of the unanimous Jury on 
the first three counts. 

Following Ram Chundra i\Ziy) 20 W. R. Cr. 3, the High Court declined to interfere 
under S. 263, Act X of 1872, in a case in which the Jury had acquitted the prisoner, believing 
his statement to be true. It was said : "It seems to us that the verdict in this 
case, with which the Sessions Judge disagrees, cannot be said to be ‘clearly 
and patently wrong and unsustainable on the evidence'. If the statement 
which was made by the prisoner in Court is true and the Jury have, no doubt, 
believed that it was true (indeed, according to the reference made to us by the 
Judge, they informed him that they did so) then their verdict was probably right in fact. We, 
therefore, think that there is not sufficient reason to interfere with the verdict which they 
gave".'® In another case ' ® it was said, "We feel impossible to say that they (the Jury) were 
so entirely mistaken in their verdict, that they were so patently wrong, that we ought to 
exercise the extraordinary powers which are given to us under S. 263." 


No interference 
unless verdict 
clearly and patently 
wrong and 
unsustainable on 
the evidence 


In Queen y. Sham Bagdi}'^ Machperson, J., said thus: — 'The evidence against the 


The leading case 


prisoners, in whose interest the Judge has referred this case to the High 


under S. 263, Act X Court under S. 263, is certainly not very strong, in as much as it consists 
of 1872 

solely of the statement of the prosecutrix. Nevertheless, the evidence is quite 
sufficient, if believed. The Jury did believe it ; and how can we say that they were wrong 
in doing so ? It is as likely as not that they were right. And is the High Court to set aside a 
verdict in such a case ? 1 think we ought not to interfere with a verdict, unless we can say 
decidedly that we think that it is clearly wrong. 1 f we are to interfere in every case of doubt, 
in every case in which it may with propriety be said that the evidence would have warranted 
a different verdict, then we must hold that real trial by Jury is absolutely at an end, and that 
the verdict of a Jury is of no more weight than the opinion of assessors. 1 presume that if this 
were the intention of the legislature, it would have said so, but the legislature has not said so. 
As it is, 1 consider that the Court should exercise the powers vested in it by S- 263 only in 
. , , cases in which it finds the verdict of a Jury clearly and undoubtedly wrong, 

clearly and undoub- This IS not such a case, although I may admit that there may be room for 
tedly wrong. , doubts being entertained as to the facts. Therefore, I think the verdict of the 
Jury should remain undisturbed, so far as this Court is concerned, and that the Sessions Judge 
must pass sentence on the prisoners." 


The Jury acquitted the prisoner. The Sessions Judge differed and made a reference 
under S. 263 Act X of 1872. The Sessions Judge was of opinion that there was no reason 
to doubt the truth of the prisoner's confession which was retracted before him. The High 
Court, holding that the confession had been properly admitted and finding it full and clear and 
supported by reasonable evidence, acted upon it and convicted the accused, observing : "We 
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are reluctant generally to differ from any opinion the Juiy, or a majority of them, fnay arrive 

The case must be a ^ '^® accept the view of the Jury (which 

clear one, vve may further remark was not unanimous) in preference to the confession 

of the prisoner. ' * 

In the case of the Queen y. Khanderav Bajirav,^* West, C. J. made the following 
observations in a case coming before it under S, 263 of the Code of Criminal Procedure: 
"It is a well-recognised principle that the Courts in England will not set aside the verdict of a 
Jury, unless it be perverse and patently wrong, or may have been induced by an error of the 
Judge. We adhere generally to this principle, notwithstanding our large discretionary powers ; 
first, on the constitutional ground of taking as little as possible out of the hands to which it has 
been primarily assigned by the Legislature ; and, secondly, because any undue interference may 
tend to diminish their sense of responsibility. Burke, profoundly versed in the principles of the 
British Constitution, said of Juries : "1 will make no man, or set of men, a complement of the 

constitution." In this country, we must never let our acquiescence grow into a betrayal of 
justice. When Juries know that they are liable to the scrutiny and supervision of this Court, 
they will feel the necessity of exercising conscientious deliberation in arriving at their verdict. 
The same check will prevent temptation to a wilfully wrong verdict from being held out to 
them. It is our duty in the present case to satisfy ourselves that the verdict of acquittal is proper, 
or at least sustainable ; and, if we find that it is not, the law enjoins on us to set it aside, and 
pass the right judgment ourselves." 

In view of, and to give statutory effect to, some of the decisions noted above. Act XI of 
1874 was passed, S. 21 of which altered the aforesaid S. 263 of Act X of 1872 to the following 
form : — 

"If the Court disagrees with the verdict of the Jurors or of a majority of the Jurors, on 
all or any of the charges on which the prisoner has been tried, and considers it necessary 
for the ends of justice to do so, it may submit the case to the High Court. Jf the Court does 
so, it shall not record judgment of acquittal or conviction on any of the charges on which 
the prisoner has been tried ; but it may either remand him to custody or admit him to bail. 

The High Court shall deal with the case so submitted as it would deal with an appeal, 
but it may acquit or convict the accused person on the facts as well as law, without 
reference to the particular charges as to which the Court of Session may have disagreed 
with the verdict ; and if it convict him, shall pass such sentence as might have been passed 
by the Court of Session." 

The words in italics will indicate the important alterations that were made in the law. 

Cases decided under the Section as enacted in 1874 will now be noted. 

In a Reference®® sent up under S. 263 of Act X of 1872 by the Sessions Judge dis- 
agreeing with the verdict of guilty, the Judge had charged the Jury in these words : "You 
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will observe that there are two species of evidence in this case — first, the depositions of the 
witnesses S and G ; and secondly, the confessions of three of the prisoners before the Sub- 
Deputy Magistrate of Ranaghat. You heard the witnesses subjected to a severe cross-exami- 
nation, and it is for you to say whether or not you believe them. If you think their statements 
worthy of credit then the prisoners' own confessions, taken as corroborative evidence, would 
make a very strong case. But if you are of opinion that these witnesses are not to be believed, 
then I advise you not to convict upon the prisoners' confessions only, — confessions, which as 
you have heard, they now retract." The High Court observed : "We do not understand 
why the case should have been submitted to the High Court ; for if there is such a thing as 
trial by Jury at all in the District of Nuddea it is clear that this verdict must stand. * ♦ The. 
Sessions Judge has recorded it as his opinion chat the Jury were incompetent to deal with the 
case ; that they, in fact, did not understand the charges they were trying, and that the convic- 
tion seems to have been based on the prisoners' confessions. He is further of opinion that 
the principal witnesses for the prosecution broke down completely and were 
we'^o^be'^bSuvedl credit : and that the witness S. ( for committing rape etc. on 

is a question within whom the prisoners were tried ) is a woman of loose character. But the 
Judge himself left it and properly left it to the Jury to consider how far these 
witnesses were worthy of credit ; and it was, in truth, the special province of 
the Jury to deal with that question. The Judge specially charged the Jury not to convict the 
prisoners on their confessions only ; and we see no reason to suppose that they did 
convict on the confessions only. It may be that when questioned on their verdict they seemed to 
rely on the confessions chiefly. But that is no reason for supposing that they did not consider 
the evidence of the witnesses to be substantially true ; and there is nothing to show that they 
deemed the evidence to be false. * • The Jury are appointed by law to decide questions of 
J r to dec'd verdict should not be interfered with except where there has 

questions of fact ; been a gross and unmistakable miscarriage of justice. In the present instance, 
noTbeTntwfell^^ found a Verdict such as they were entitled to do on the evidence, 

with except incases and on the whole case as placed before them by the Judge himself. That 
mitakabre^mis-" being SO, there is no reason why we should say that they were wrong, When 
carriage of justice, there is a patent and unquestionable failure of justice it may be necessary for 
this Court to set aside the verdict of the Jury in the exercise of the powers 
which the High Court has under S. 263. But so long as trial by Jury exists, the verdict of the 
Jury must be accepted and must stand, unless it is manifestly and certainly wrong. 


Jury to decide 
questions of fact ; 
their verdict should 
not be interfered 


of gross and un- 
mistakable mis- 
carriage of justice. 


A different note was definitely struck in 1877*' as regards the powers of the High 
Different note Court to interfere under S. 263 of the Code of Criminal Procedure. It 
struck in. 1877. held by the Court that a large discretionary power is vested in the High 

Court under that Section, that no fixed rules can be laid down for the exercise of that discre- 
tion in every instance, and that the decision in every case submitted must depend upon its 
own peculiar circumstances. It was so held per Garth, C.J. & Prinsep, J. (Markby, J. Contra) 
and it was pointed out that the rule laid down in Wazir Mandal (1876) 25 W. R. 25 went too 
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far. The judgments of the learned Judges are given below »n ejrtenso, as they explain the 
principles with clearness and elaboration. 

Markby J. said, — 

“In this case the prisoner’s brother was in his own house in the night. The only 
person residing with him was the prisoner. The prisoner himself, at an early hour, 
gave information of the murder to several persons in the village, including the village 
gomastah. The prisoner at first said that he did not know who had committed the murder, 
but on coming before the gomastah he charged Hera Lall ( a neighbour ) and Ramanath 
with having committed it. This same Hera Lall states, that on the night of the murder, the 
prisoner came to his house, and, standing outside, called out that he had killed his brother 
and asked Hera Lall to assist him in concealing the body. This is corroborated by Hera 
Lall’s two sisters who were in another house, four or five cubits distant, and who say they heard 
what the prisoner said. 

“Upon the evidence as recorded, there is, at it appears to me, a direct contradiction 
between Hera Lall and the gomastah as to whether Hera Lall reported this conversation to 
the gomastah immediately. But the Jury seem to have thought that the gomastah said that 
Hera Lall told him of this conversation afterwards. There is also, in my opinion, considerable 
improbability that a man who had committed a murder should communicate it to a neighbour 
in the manner described by Hera Lall. It was not unlikely that the prisoner, if he committed 
the murder, would ask Hera Lall to assist him in disposing of the body ; but he would, in 
all probability I think, have gone inside the house to make this request, and would have taken 
care not to be overheard. The Jury, therefore, had, as far as 1 can see, reasonable grounds 
for disbelieving the story told by Hera Lall. 

“The other evidence in the case consists of the confession of the prisoner and the 
evidence of the lad, Denonath, who says that, on the day preceding the murder, the prisoner 
borrowed from him an axe belonging to his uncle. There is no doubt that with this weapon 
the murder was committed. No one could have complained if, upon the confession thus 
corroborated, the Jury had convicted the prisoner, but they did not do so. They unanimous- 
ly acquitted him. 

“The question for me is whether I am to say the prisoner is guilty in the face of this 
J has the right to verdict of the Jury. The case, as 1 look at it, is essentially 

consider whether a One for the consideration of a Jury. It depends mainly upon whether the 
confession isvolun- prisoner's confession ought to be accepted as true. There can be little doubt 
quaiified to judge that, if the Jury rejected the confession of the prisoner, they did so because 
“■ they suspected it might have been made under the influence of.the Police. 

With great deference to the opinion of the Chief Justice, I think the Jury had a right to 
consider whether it was probable that this confession was due to the influence of the Police, 
though there was no direct evidence of it. J think there would be great danger if this view 
of the matter were not considered opien in every case. It is certainly not too much to say 
that the Police possess great influence over the prisoners in their charge, and that they do 
sometimes obtain the most circumstantial confessions which are false. A renmrkable case 
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of the kind will be found in 7 W. R., 8, and I have now before me the recorded opinion 
of a Sessions Judge of great experience, that witnesees are threatened by the Police in nearly 
every case which is investigated. If witnesses are threatened, there can be little doubt that 
accused persons in custody are threatened also. I think, therefore, that the Jury have a 
right to accept every confession coming from persons who have been in the custody of the 
Police with caution, and with a regard to the probability of its having been made under 
the influence of the Police ; and a Jury is, in my opinion, better qualified then I am to 
judge how far this caution is to be carried, and to determine whether a confession is to be 
accepted in any particular case. I do not, therefore, feel justified in saying that the Jury could 
not reasonably have arrived upon this evidence at a verdict of acquittal. 

"With regard to the duty of Judges of this Court, in dealing with the verdict of a Jury 
Duty of referred under S. 263, I agree that the words of that Section leave the discre- 

High Court. (jQP Qf fj^g JuJggj uncontrolled, and that we cannot lay down any fixed 
rules for the exercise of that discretion according to one's own conscience. At the same 
time I agree generally with, and adhere to, the observations made by Phear and Morris, JJ., 
in 21 W. R. Cr., 4 ; by Macpherson and Morris, JJ., in 20 W. R. Cr., 73 ; by Birch, J. and 
myself in 20 W. R. Cr., 33 ; by Macpherson and Morris, JJ., in 25 W. R- Cr. 25 ; and by 
the High Court of Bombay. No doubt these observations cannot amount to more than an 
expression as to how the particular Judges who made them thought their discretion ought to 
be exercised. But dealing, as I am now, with a case of a unanimous verdict of acquittal, 
I adopt those observations as guide ; and what they amount to is well expressed by the 
,,, . , Bombay High Court, that we ought not, as a general rule, to interfere, under 

Not to interfere _ j i 

unless verdict is S. 263, With the verdict of a Jury, unless it is perverse and patently wrong. 

patemfy wrong course, I am here supposing that the verdict of the Jury has been arrived 

at legally and properly. In the present case, there is no suggestion of any 

impropriety or illegality in the verdict of the Jury. It seems to me impossible to admit the 

supposition that the Jury are not fit to perform their duty. They have declared unanimously 

that, in their opinion, the prisoner is not guilty ; and 1 do not feel justified in saying that that 

verdict shauld not be recorded. 

"As regards the power of this Court to order a new trial in a case referred under S. 263, 

I do not wish to say anything, as I understand that course would not be taken 
Siurt to*^wdera in this case even if the power exists. Nor, as at present advised, ami 
new trial. prepared to commend that Juries should be questioned by the Judges as to 

the grounds upon which they base their conclusion." 

Garth, C. J. — "After a careful consideration of this case, 1 have come to the conclusion 
that, notwithstanding the verdict of the Jury, we ought to convict the prisoner of murder. If 
he be guilty at all, there c&n be no doubt as to the quality of the offence. The deceased was 
barbarously murdered by some one ; and the question, if question there be, is, whether the 
prisoner is the guilty man. 

"Now, the evidence in the case consists in great measure of a confession made by the 
prisoner himself before the Magistrate of Burdwan on the 1st of March last. 
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"From that statement, and from the admitted facts of the case, it appears that the prisoner 
was the younger brother, and that the two brothers lived together in one small house. Very 
near them lived a man named Hera Lall and his two sisters, named Sarasvatee and Bidhoo, 
with whom the prisoner and his brother seem to have carried on an illicit intercourse. The 
deceased, the eider brother, had consorted with Sarasvatee, the elder sister, for several months, 
when he left her for the younger sister Bidhoo, still visiting the elder one occasionally. 
T he prisoner, then a young man of seventeen or eighteen years of age, used to consort with 
the elder sister ; and this community of intercourse appears to have led to quarrels between 
the brothers. 

“On Saturday, the 24th of February last, both brothers were in the early part of the day 
at the market ; and a dispute arose between them with reference to some pice which the 
deceased had given to the prisoner, and which the latter seems not to have accounted for. 
According to the prisoner’s statement he was severely scolded by his brother for concealing 
these pice, and on the following morning (Sunday) he, the prisoner, borrowed an axe from a 
neighbour, Jadoobun Tantee, and placed it beside the door of their house. On the evening 
of that day he had a conversation with Sarasvatee, who, he says, advised him to kill his 
brother, suggesting that, if the brother were dead, she and the prisoner might live together 
comfortably. The prisoner then states that he and his biother went to sleep as usual in the 
same house ; and that, after his brother had arisen at midnight to see an eclipse of the moon 
and had laid down to sleep again, he, the prisoner, took the axe, and struck him with it three or 
four times on the head. His brother died without a word. He then went to the house where 
Hera Lall and his sister lived, told them what he had done, and begged Hera Lall to help him 
to bury the body. Sarasvatee went with him to look at it, and Hera Lall advised him to go to 
the gomastah of the village and say what he had done. He appears first to have gone to one or 
two other persons, and told them that his brother was murdered, without mentioning who had 
committed the murder ; and he then went to the thana with the peon early in the morning 
of the 26th of February, when he told the gomastah that Hera Lall and Ramanath ( a friend of 
Hera Lall’s ) had murdered his brother. 

"These circumstances are for the most part detailed in the prisoner's statement before the 
Magistrate, in what appeared to me the most natural and circumstantial manner, with these 
remarkable words, "but God knows that I am the murderer, and only 1.” The Magistrate 
observes upon this 

"N. B. — The accused, a slight miserable looking youth, raises both his hands up in an 
earnest manner in saying this, a statement which he seems to make with all sincerity." 

"This confession of the prisoner is corroborated most fully and satisfactorily, as it seems 
to me, by the evidence adduced for the prosecution. Hera Lall states that the prisoner came 
to his house soon after midnight on the night in question, and told him, from outside the door, 
that he had killed his brother, and begged him to come and help to bury him. The sisters 
Sarasvatee and Bidhoo confirm Heira ball's statement and also speak to the circumstances which 
led to the quarrel between the two brothers ; and, lastly, Jadoobun is called, the neighbour 



Ch. IVI 


REFERENCES 


677 

from whom the axe was borrowed and he confirms the prisoner's statement in this respect. 
There is not the least doubt that this axe was the instrument with which the murder was 
committed. The deceased's head was cut in such a manner as could only have been the 
result of cuts by some such instrument ; and the axe, covered with blood, was lying by the 
side of the deceased. The surgeon's evidence is, to my thinking, conclusive upon this point. 

"Then, here we have a complete circumstantial and apparently genuine confession of the 
offence by the prisoner- The Magistrate before whom it was taken is convinced of its truth 
and sincerity. That confession is confirmed by what seems to me perfectly reliable evidence. 
The Sessions Judge has recorded his opinion that the verdict of the Jury is wrong ; and I 
confess it appears to me almost impossible to account for the verdict of the Jury upon anything 
like reasonable grounds. 

"It is true that the prisoner, on the morning of Monday, the 26th, laid the blame upon 
Hera Lall and Ramanath, and that he afterwards repeated that charge before the Sessions 
Judge ; but he said on that occasion that he never made the statement at all before the Joint- 
Magistrate, which was taken down from his own lips and also that what he did say was 
suggested to him by the Police. 

"I confess I cannot see the slightest ground for believing this statement of the prisoner ; 
and it is quite uncorroborated by any evidence in the case. We have nothing before us, nor 
had the Jury any evidence before them, to induce the belief that the Magistrate made any 
mistake, or that the prisoner's confession was extorted from him by improper conduct on the 
part of the Police ; and. in the absence of such evidence, I cannot think that we have any right 
to assume that either the Magistrate or the Police were guilty of any breach of duty. In this 
respect, I quite agree with what is said by Mr. Justice Macpherson in the 25 W. R. Criminal 
Rulings, 26. It is difficult, no doubt, to account for the conclusion at which the Jury arrived. 
They do not appear to have thought anything of the supposed contradiction between the 
evidence of Hera Lall and of the gomastah, to which my learned brother Mr. Justice Markby 
appears to attach some weight ; nor, as far as 1 can discover, is there any reasonable ground 
for their disbelieving the prisoner's confession or the other evidence in the case. It is very 
possible, as has been sugge>ted by my learned brother Mr. Justice Prinsep, that they may have 
been influenced by what seems a too prevalent notion, namely, that* no conviction for murder 
is justifiable without the evidence of some eye-witness of the crime ; and the summing up 
of the learned Judge, at the trial, seems to point to some such difficulty. But, whatever the 
causes operating upon the mind of the Jury may have been, I myself cannot see any reasonable 
grounds for their arriving at the verdict of acquittal. 

"In the consideration of this case two questions have suggested themselves to my learned 
brothers and myself, which appeared to be of very general importance — 
first, how far this Court is justified, in a case referred under S, 263 of 
the Criminal Procedure Code, in convicting a prisoner contrary to the 
express and unexplained finding of a Jury ; and secondly, whether 
this Court has power under that Section to order a new trial. 


How far High 
Court is justified in 
convicting contrary 
to the express and 
unexplained finding 
of a Jury. Power 
of High Court to 
order new trial. 
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"With regard to the first of these questions, it appears to me that, by that Section, 
the Legislature intended to vest in the High Courts a very large discretion ; and that it 
would be improper for us, if not impossible, to lay down any fixed rule by which that 
discretion should be controlled. The verdict of a Jury, who are the legally constituted judges 
of facts, and have the advantage of seeing the case tried and of hearing the witnesses 
examined, ought always, in my opinion, to command its proper weight ; and the more 
unanimous their verdict may be, and the less likely to have been induced or influenced by 
prejudice or error, the more entitled it should be to our respect and consideration. But there 
may be many occasions where, as it seems to me, little or no weight should be attached 
to their verdia ; as, for instance, where out of a Jury of five, three are of one way of 
thinking, and two of another and the presiding Judge agrees with the minority, or where 
it is manifest, from the conduct of the Jury or otherwise, that their minds have been 
influenced by a prejudice which has prevented them from forming a correct judgment. 


"In the exercise, therefore, of my own discretion in cases coming before us under 
this Section, I should not go so far as to hold with Mr. Justice Macpherson 
and Mr. Justice Morris (in 25 W. R., Criminal Rulings, 77) that "the verdict 
of a Jury should not be interfered with, except where there is a gross 
and unmistakable miscarriage of justice nor, on the other hand, should I 
consider myself justified in deciding any case according to my own views of 
the evidence, without giving to the verdict of the Jury its proper weight. 


Not prepared to ro 
so far as 25 W. R. 
Cr. 77. 

Each case should 
depend on its own 
circumstances. 


Each case, in my view of the Section, should depend on its own circumstances. 


"As regards the power of the Court to grant a new trial, I am inclined to think, as at 
present advised, that they have no such power. The language of the Section appears to 
mean that, where the verdict of the Jury is not in accordance with the opinion of the Judge, 
it should be referred to the High Court, upon consideration of the whole case, law and fact, 
and with regard to the finding of the Jury, to determine the question finally. It is remarkable, 
as observed by my brother Mr. Justice Prinsep, that the present Code of Criminal Procedure, 
as passed in 1872, contains no provision for the re-trial of an appeal, and that it is only by 
the addition to S. 280 (introduced by S. 28, Act XI of 1874) that the power now exists in an 
Appellate Court "to order the appellant to be re-tried" ; and that, though some parts of S. 263 
were amended at the same time, no special provision was made for extending the power 
to order a re-trial to cases submitted to the High Court under S. 263. In other parts of the 
Act if such a power is intended to be exercised, it is given in express terms. (See Ss. 272, 
284, 297, 299 and 448 of the Criminal Procedure Code). Mereover, it will be found 
that in this Section the High Courts are empowered to decide the case finally, without 
reference to the particular charge upon which the prisoner was formally tried in the Court 
below ; and it seems clear that this provision would not be applicable to a case sent back for 
re-trial. 

"In this particular case, I confess I should not be disposed to send back the case for 
re-trial, even if we had the power to do so. There appear to me very cogent reasons 
against such a course." 
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Prinsep, J. — "In this case, in which there can be no doubt that a man has been 
murdered in a most deliberate and brutal manner, the accused has been acquitted by an 
unanimous verdict of the Jury ; but the Sessions Judge who presided at that trial has 
disagreed with that verdict, and has submitted the case to the High Court under S. 263 of 
the Code of Criminal Procedure. 

"The Sessions Judge, in recording the grounds of his opinion for submitting the case 
(S. 464), has stated, " I do no think it necessary to add anything to the evidence as it stands 
on the record, and to my summing up, except to say that to my mind there appears to be no 
reasonable doubt that the prisoner committed the murder." 

"We have no means of learning the grounds on which the Jury came to an unanimous 
verdict of acquittal. We must, therefore, assume that the Jury either wholly disbelieved the 
evidence on the record, or that they considered it as insufficient to establish beyond all 
reasonable doubt the prisoner's guilt. 

"1 can find no good reason for either of these opinions. 

"The prisoner confessed in a full and circumstantial manner to the committing Magistrate, 
his personal demeanour as then recorded was remarkable, and when the confessional state- 
ment was read over to him he appears to have interposed an additional statement on a point, 
thus showing that he was fully cognizant of the proceedings then being taken, that that 
statement of the course of events emanated from himself, and that it was a true statement 
of what had occurred. 

"So far as the facts stated on that confession could be confirmed, they have been 
confirmed by the evidence of the witnesses. There certainly is the apparent contradiction 
noticed by Mr. Justice Markby, but to me this is susceptible of explanation, and it is shown 
from the record of what took place when the Sessions Judge proposed to clear this 
contradiction by calling other witnesses, that the Jury not only attached no importance to it 
but considered that the statements made by Hera Lall and the gomastah were not really 
contradictory. 

"1 see nothing absolutely improbable in the prisoner’s going to Hera Lall after 
committing the murder. He went to ask for Hera ball's assistance to hide the body under 
the ashes in the furnace house of his pottery ; and, if we believe his own statement 
that he was induced by one of Hera ball's sisters to commit the murder, the fact of his 
going there receives a further explanation. 

"That he subsequently denounced Hera Lall as the murderer is accounted for by the 
Sessions Judge as the result of deliberation after an interval to collect his thoughts, but 
his acts between going to Hera Lall and the gomastah seem to be more consistent with 
his own guilt rather than with the truth of his suspicion of Hera ball. His first object 
seems to have been to get out of trouble himself, and then, when he had recovered 
from the shock of his crime, to accuse another, the nearest neighbour, and one who 
had declined to help him out of the difficulty. There is, moreover, no apparent motive 
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on the part of Hera Lall to commit this offence, for his sisters had for some time been 
living with the two brothers without any remonstrance on his part. It is suggested that 
the Jury disbelieved the prisoner’s confession made to the Magistrate but denied on the 
Sessions trial. If they did so, in my opinion they acted most capriciously, and not in 
the proper exercise of their duty. 1 have already stated on what ground the confession 
bears the impress of truth. That it was voluntarily made has been certified by the 
Magistrate, and this is also borne out by the prisoner’s own demeanour, to which I have 
adverted. But in the Sessions Court the prisoner said, ”1 did not say to the Magistrate 
a word of what 1 have now heard read. They ( the Police ) tied and beat me, and 
tutored me what to say." 

"The reported cases of this country may occasionally show instances of false or 
extorted confessions, and to us, who are strangers, it may seem highly improbable that 
any confession should be voluntarily made so soon after the commission of a crime ; 
but, in my opinion, we are not therefore justified in discarding every confession that 
may be made, on hypothetical grounds of improbability or of its having been impro- 
perly obtained, when, opposed to such grounds, we have tangible evidence of its truth and 
of its having been voluntarily made. No doubt, the frequency of confession in this 
country has made the people and those who are concerned in the administration of 
justice as Judges or Jurors, disinclined to attach that weight to them which they would 
otherwise be entitled to receive; but when there is, on the face of a confession, as 
there il in the present case, evidence of its being a truthful and voluntary confession 
and when it is corroborated by all the evidence which the nature of the case admits, 

I think that the verdict of a Jury in disregarding such confession is a wrong verdict, 
and that in the ends of justice that verdict should not receive its ordinary legal effect. 

"I am inclined, however, from a long experience of trials by Jury, to attribute this 
verdict to an idea too prevalent among Jurors in this country, that in cases of homicide 
the direct evidence of an eye-witness is necessary for conviction ; but that is only specu- 
lative, In either view of the reasons on which we must assume the verdict was founded, 
it is, in my opinion, contrary to the evidence which the Sessions Judge has believed, 
and which 1 can find no sufficient reason to reject as unreliable. 

"1 am satisfied to accept the rule laid down in the case that each case coming 
before this Court under S. 263 should depend on its own circumstances, as to the weight 
I sbl to lay given to the verdict of a Jury from which the Sessions Judge 

down any inflexible has disagreed. 1 admit that it is impossible to lay down any inflexible 
rule on the subject, but 1 have the strongest objection to assigning any 
particular grounds for any verdict, the correctness of which is impugned by a Sessions 
Judge. .It would be far more satisfactory if the rule contained in the second clause of 
S. 263 were applied to such cases so as to enable a Sessions Judge to ascertain the 
grounds of a verdict before deciding to submit a case to the High Court. He would 
be better able to decide whether the case should be Submitted, and the High Court 
would be in a position to determine whether the verdict was a reasonable or an 
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unreasonable and perverse verdict. 1 am aware that this proposition is opposed to the 
opinion expressed in the case reported in 21 W. R. I; but in my opinion, the' terms 
of the law do not necessarily exclude this course of procedure, and to me, notvvith' 
.^lisnding the objections stated by Mr. Justice Phear, it seems highly desirable in the proper 
administration of justice." 


Hi^h Court to 
weigh the evidence 
irrespective of the 
verdict. 


''With the opinions of so may learned Judges against me, I submit my own opinion with 
much diffidence ; But I conceive that, in a case coming before the High Court under S. 263, 
ft is the duty of the it is the duty of the High Court to weigh the evidence irrespective of the 
verdict, and it is only when there is some reasonable doubt as to the credi-^ 

bility of that evidence that such a verdict should be accepted. If, however, 

we had some record of the grounds on which a doubtful verdict was based, 
we should have no difficulty in dealing with such cases. A comparison between the present 
and the former Code of Criminal Procedure will show that under the latter the verdict of a 
Jury was absolute, and that either unanimity or something more than a bare majority of the 
Jurors was necessary for a legal verdict, whereas the present Code expressly permits the High 
Court to consider the facts in a case referred for confirmation of a sentence of death, and to 
take fresh evidence in it, quite irrespective of the verdict of a Jury ; and it has further given 
power under S. 263 to decide a case on the facts when the Sessions Judge disagrees from a 
verdict. It seems to me that, by allowing a verdict of a bare majority of the Jurors, by enabling 
a Sessions Judge to suspend giving effect to a verdict from which he disagrees, by empowering 
the High Court to convict or acquit irrespective of such a verdict, and by also empowering 

them to pass final order on a death case on the facts as well as to take fresh evidence, it was 

the intention of the Legislature to make the full force that would ordinarily attach to the 
verdict of a Jury dependent on the concurrence, or rather absence of disagreement, on the 
part of the Sessions Judge ; and that in a case coming before the High Court under S. 263 
the impugned verdict should receive much less weight than a verdict of a Jury used to 
receive under the former Code of Procedure, or now receives in England under the practice 
or English lawyers. 


"Whether we could order a re^trial in a case coming before us under S. 263, it is not, 
Power of High Strictly speaking, necessary to determine ; but, after careful consideration of 

Court to order the terms of the last clause of S. 263, and an application to it of the 

rc-irial. several Sections relating to appeal, I am of opinion that the opening 

words of that clause refer merely to the procedure regarding appeals, such as service of 
notices, whereas the |> 9 wers of the High Court are defined by that clause itself, and 
limited to an acquittal or conviction on the evidence on the record. No good result 
would, I conceive, arise from any re-trial in such a case on evidence which had become 
stale, and before a second Jury who could not be otherwise than prejudiced in their verdict 
by the verdict already delivered on a previous trial. 

"I concur with the Chief Justice in convicting the prisoner of culpable homicide amounting 
to Harder. 
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Garth, C. J. — As the majority of the Court is in favour of a conviction, we accordingly 
find Mukhun Kumar guilty of culpable homicide amounting to murder, by causing the death 
of Judhisteer Kumar, an offence punishable under S. 302 of the Indian Penal Code ; and, as 
there are no extenuating circumstances, we sent^ce the said Mukhun Kumar to be hanged 
by the neck until he is dead. 


The Sessions Judge in referring a case under 263 Cr. P. C., against the verdict of the 
majority (four out of five) of the Jury acquitting the prisoner on a charge of an attempt to 
commit rape stated : “I told the Jury plainly that 1 am of opinion that the 
offence charged is proved. There is nothing whatever to show that the case 
has been got up, and.'that witnesses for the prosecution have spoken other- 
wise than truthfully. Neither is there any reasonable ground for the belief 
that the prosecutrix in any way connived in the attempt made on her chastity. 
The High Court (Jackson &• Cunningham, JJ.) convicted the accused, being of opinion that the 
evidence for the prosecution was fully worthy of belief and consistent with probabilities and 
said : "The question raised by the accused is not whether the complainant was or was not a 
consenting party — an issue which is often extremely difficult to decide, but whether the entire 
story for the prosecution is false, the defence being alike."** 


High Court inters 
fered where evi^ 
dence was belie^ 
vabic though Jury 
had thought 
otherwise. 


In Hurree Narain Mookerjea^^ relying on Queen v. Sham Bagdee 20 W. R. 
73, a reference under S. 263 Cr. P. C. was discharged with these remarks : — 
"In this case it may be that another Jury would have come to a different conclusion 
on the evidence, but at the same time there is no doubt that there are 
reasons for suspicion sufficient to warrant the Jury in disbelieving the 
witnesses in the present case, and in giving the prisoner the benefit 
of the doubt raised by inconsistencies in their evidence. This is not a case in 
which we can say that the verdict of the Jury is certainly unreasonable and perverse. There- 
fore it seems to me, following the general practice of this Court, that we ought not to 
interfere." 


No interference 
unless verdict is 
certeinly unreason 
able and perverse. 


In a case of murder the Jury acquitted the prisoners. They considered that they 
would not be justified in convicting the accused in the absence of the direct evidence of 
the eye-witnesses to the murder ; they declined to act on the prisoner's 
own confession though they could assign no reason for disbelieving it ; 
they found it proved that the deceased was in prisoner’s company on the 
day of the occurrence, and that the prisoner in some manner, not satisfac- 
torily explained by him, became possessed of money that day, the deceased 
having had a golden amulet to obtain which the prisbner confessed that he 
had drowned the deceased. The Judge referred the case under 263 Cr. P. C. The High Court 
agreed with the verdict of the Jury and acquitted the prisoner, though on the ground that the 
confession which was taken under S. 122 did not bear the certificate of the Magistrate 


Where confession 
held inadmissible 
and rest of the 
evidence not 
SUlfioient, verdict 
'#,tftcquittal not 
ififtrfered with. 


22. In the matter of Tiiuckdharee (1&78) 2 

C. L R. 1. 




23. (1878) 2 CL. R. 518. 
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and the defect in such a confession could not be cured by the examination of the 
Magistrate in the Court of Session as the defect in an examination of the accused under 
S* 364 by the Committing Magistrate could be and that the confession was accordingly 
inadmissible and further that without the said confession there was not sufficient evidence 
to justify the conviction {Emp. v. Hari Kisto Biswas (1879) 5 C. L. R. 209)., 


Where it appeared 
that the evidence 
established a 
criminal intent and 
the verdict of the 
Jury was attribut- 
able to prejudice, the 
High Court inter- 
fered with the 
acquittal. 


The prisoner was the plaintiff in a suit to recover money on a bond. The suit 
was referred to a Vakil for arbitration. The arbitrator examined witnesses to ascertain 
the amount due to the plaintiff at his house. One of the witnesses having 
stated that payment of a certain sum was endorsed on the bond, the 
arbitrator directed his clerk to fetch the bond ; it was placed on the 
floor beside the arbitrator. The prisoner who disputed the amount of the 
alleged payment endorsed on the bond, objected to the bond being shown 
to the witness. The objection was overruled by the arbitrator ; upon this 
the prisoner suddenly took up the bond, and ran out of the house 
without saying a word. The clerk followed the prisoner and stopped him. 
The arbitrator followed and requested him to return ; prisoner declined to return and went 
away. The prisoner was charged with an offence under S. 380 I. P. C. The Jury found 
him not guilty. The Judge referred the case under S. 263 Cr. P. C, being of opinion 
'"that the verdict was contrary to the most conclusive and overwhelming evidence and that 
the Jury were reluctant to convict the prisoner owing to the fact that he was a Brahman 
and a Ghanapati (learned in the Vedas)"'. The High Court held that the obvious inference 
from the circumstances was that considering himself asggrieved by the decision of the 
point against him, he determined to prevent effect being given to it and with that intention 
removed the document and subsequently refused to produce it, and that he had been 
guilty of secreting a document which he might be lawfully compelled to produce in evidence 
before a public servant and convicted him under S. 204 1. P. C.“ '^ 


The principles on which the High Court will act in a case under S. 263 of Act. X of 
1872 were again discussed in the case In the matter of Dhtimini Kazee,'^^ In that case 
Norris, J., after referring to Mukhiin^^ and Khanderav Bajirav^^ observed as follows : — 


''The principles which guide the English Courts in deciding whether a new trial 
should be granted upon the ground that the verdict was against the weight of evidence 
were discussed in the recent case of So/omo/i v. where the Court 

^ Appeal said : "The rule on which a new trial should be granted on 

the ground that the verdict was unsatisfactory, as being against the weight 
of evidence, ought not to depend on the question whether the learned Judge who tried 
the action was or was not dissatisfied with the verdict, or whether he would have come 


24. Ghanapati (1881) 3 M. 261 : I Weir 409. 

25. (1882) 9 0,53. 

2$.^ 1877) 1 C. U R. 275, 


27. (1875) I B. 10. 

2?. UR.8Q. B, D. 176, 
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to the same conclusion as the Jury, but whether the verdict was such as reasonable men 
ought to have come to". The Judge, in his report referring the case to us, makes no 
complaint of the conduct of the Jury on the ground of prejudice ; he complains only that 
the verdict was against the weight of evidence, and he seeks to substantiate that complaint 

Is the verd ct which calling attention to the answers given by the Jury to certain questions 
is sought to be set put to them by him after they had returned their verdict. 1 shall presently 
•side such as ygfgj. jq these answers. Endeavouring to guide myself by the light of the 
ought to have decision I have quoted, I have to ask myself— Is this verdict, which is 

come to. sought to be set aside, such as reasonable men ought to have come to ? 

In order to answer this question, it is necessary to consider what the prosecution were 
bound to prove against the accused in order to justify a conviction. It was bcumbent 
upon the prosecution to prove (i) that the document, alleged to have been used by the 
accused, was, in fact, a forged document ; (ii^ that it was used by the accused ; (iii) that at 
the time it was used by the accused they knew or had reason to believe that it was 
a forgery ; (iv) that, at the time they used it, knowing, or having reason to believe, that 
it was* forgery, they did so fraudulently or dishonestly. If any one of these points was 
left in doubt, the Jury were bound to acquit, A verdict of acquittal would be such as 
reasonable men ought to have come to". 


At this stage it is necessary to refer to an important decision of the Bombay High 
Court®* (Westropp, C. J. and Melvill, J.), which subsequently led to the amendment of 
the law as regards References from the verdict of the Jury in the Code of 1882. The 
Sessions Judge disagreeing with the verdict of the majority (4 to 7) of the Jury, accepted 
the verdict, convicted the prisoner in accordance therewith and recorded a finding in the 
following words ; "The Court disagrees with the verdict of the majority. But as it is 
entirely a case depending on the appreciation of the evidence and the habits and customs 
of the natives, and as they must be more familiar with the motives which actuate these 
people and what they would be likely to do than a foreigner, the Court will not send up 
the case under S- 263”. The prisoners appealed to the High Court. The High Court 
said, — "This case depends upon the 4th and 5th clauses of S. 263 of the Criminal Proce- 
dure Code. These clauses are not very clearly drawn ; but taking them together, as we are 
bound to do, in order to ascertain the meaning of the legislature, we think that the "dissent" 
spoken of in the fourth clause must be such a complete dissent as to lead 
oftheJudg^om the Judge to consider it necessary for the ends of justice to submit the case 

the Jury is to the High Court. There being no such complete dissent in this case we 

think that the conviction and sentence must stand. This decision is not in 
conflict with our decision in Imp. v. Han Ghanu where we held that Government might 
appeal against an acquittal by a Jury when the Judge differed from the Jury but did not 
consider it necessary for the ends of justice to refer the case to the High Court." In the case 
of Imp. V. Hari Ghanu the prisoner was tried by a Jury before a Sessions Judge. The Jury 
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returned a verdict of not guilty with which the &ssions Judge disagreed. He, however, acquitted 
the prisoner ( 16th November 1877 ) but did not think it necessary to refer the case to the 
High Court under S. 263 of Act X of 1872. The Government of Bombay thereupon 
preferred an appeal against the Sessions Judge’s order of acquittal and the High Court 
( Westropp, C, J. &■ Melvill, J. ) admitted the appeal, holding that Government has a right 
to appeal against an acquittal by a Jury where the Judge differed from the Jury, although 
he did not consider it necessary to submit the case to the High Court. On the receipt 
of the records of the case the High Court ( Melvill &■ Kemball JJ. ) on the 21st March 
1878 found, on the evidence, the prisoner guilty of the offence charged and sentenced 
him to transportation for life. 


Act X of 1882, S. 307, altered the law 
in these words : 


in some important respects. That Section ran 


Act X of 1882, 
S. 307. 


"If in any such case the Sessions Judge disagrees with the verdict of the 
Jurors, on all or any of the charges on which the accused has been tried, 
so completely that he considers it necessary for the ends of justice to submit the case to the 
High Court, he shall submit the case accordingly, recording the grounds of his opinion, and 
when the verdict is one of acquittal, stating the offence which he considers to have been 
committed. 


"Whenever the Judge submits a case under this Section, he shall not record judgment 
of acquittal or of conviction on any of the charges on which the accused has been tried, 
but he may either remand the accused to custody or admit him to bail. 

“In dealing with the case so submitted the High Court may exercise any of the powers 
which it may exercise as on an appeal ; but it may acquit or convict the accused of any 
offence of which the Jury could have convicted him upon the charge framed and placed 
before it ; and, if it convicts him, may pass such sentence as might have been passed by the 
Court of Session." 

The alterations ( I ) insisted upon such a complete disagreement that a Reference is 
considered necessary for the ends of justice ; (2) made it obligatory in such a case to make 
_ a Reference (The word 'shall' being substituted for the word 'may') ; (3) 
required the Judge in the case of a verdict of acquittal to state the offence 
which he considers to have been committed ; ( 4 ) made it clear that the High Court may 
exercise any of the powers which it may exercise on an appeal ; { 5 ) empowered the High 
Court to act as the Jury could have acted, in view of the charges that had been framed ; 
{ 6 ) limited the last mentioned power to such only of the charges as was or were placed 
before the High Court, for consideration. These alterations had merely the effect of 
embodying the principles that had been laid down in judicial decisions as governing 
these References, but left as unsettled as ever the crucial question as regards the finality 
or otherwise of the verdict of the Jury on questions of fact. The cases under this new 
Section, namely S. 307 of Act X of 1882, proceeded much on the same lines as they did 
unda" S. 263 pf the earlier Act, as will be seen from those noted below. 
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A prisoner was charged under Ss. 302 and 304 I. P. C., and the Judge at the trial 
added a charge under S. 325 I. P. C. The Judge directed the Jury that in the event of 
No interftfence their finding the charges under Ss. 302 and 304 I. P. C., unsustainable, 

maMmy ' they might find the prisoner j^iilty under S. 325. The Jury unanimously 

erroneous. acquitted the prisoner under the charge framed under S. 302 and a majority 

of them acquitted him also of the charge under S. 304 ; but a majority of them found him 
guilty under the charge framed under S. 325. The Judge disagreed with their finding as regards 
the charge framed under S. 304 and referred the case under S. 307 Cr. P. C, The High 
Court refused to interfere with the verdict on the ground that the verdict could not be said 
to be manifestly erroneous, the Judge having heard the evidence and having expressed his 
opinion to the Jury that they might find the prisoner guilty under S, 325.®° 


The Bombay High Court also held that in a Reference under S. 307 Cr. P. C., the High 
Court will interfere only when the verdict was clearly and manifestly wrong. Nanabhai 
,, ,. Haridas, J. said: “It has been the uniform practice of this Court not to 

clearly and interfere With the verdict of a Jury except when it is shown to be clearly 

manifestly wrong. tnanifestly wrong. 1 am far from satisfied that it is such in this case. 

On the contrary, 1 am disposed to think that it is quite right, and that no other could have 
been safely arrived at upon the evidence". Jardine, J., said — ‘*1 am of opinion that here 
are many considerations which might induce a Jury of reasonable men to take the confession 
as a whole and refrain from convicting the prisoner of murder."®* 


Whether an element of ‘perversity' is necessary in order to set aside the verdict of 
the Jury was considered by the Calcutta High Court in an elaborate judgment in the case of 
Whether el»ment Queen Entp. V. Iltjuari Saho.^^ There it was held that in the exercise 
of perversity is of its powers under S. 307 of the Code, the High Court will form and 

necessary. upon its own view of what the evidence in its judgment proves ; but 

in doing so the opinion of the Sessions Judge, no less than the verdict of the Jury, is entitled 
to its proper weight. Prinsep, J. said : — “It is argued for the accused that the verdict 
cannot be set aside unless it can be shown to be perverse and manifestly wrong, and 
that, as there are certainly infirmities in the evidence for the prosecution in the present 
case, the Jury cannot be said to have been perverse in rejecting the whole case made 
against the prisoner. The Empress v. Dhunum Kazee (9 Cal 53), Queen- Empress v. 
Mania Dayal Bom 497) and Solomon v. Bitton ( L. R. 8 Q. B. D. 176) were cited 
by the pleader for the accused. The Vakeel for the prosecution relied on Empress 
V. Mukhun Kumar ( 1 C. L. R. 275 ) amongst others. Empress v. Dhunum Kazee 
( 9 Cal. 53 ) and Queen-Empress v. Mania Dayal ( 10 Bom 497 ) were cases in which 
the Court did not disagree with the verdict. In each case, the Court, on the whole, 
approved of the verdict. They are not authorities for the position that the Court, 
although disagreeing with the verdict, will not set it aside unless it appears to be perverse. 
In Reg. v. Khanderav Bajirav, West, J., says, referring to Section 263 of the former 
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Code of Criminal Procedure : "The whole case is opened up * • * the functions of both Judge 
and Jury are cast upon the Court, and this differentiates our position very widely from that of 
the Courts in England." That very learned Judge adds : "Notwith^anding this difference, 
however, • • • • • we still desire to be guided, as far as may be, by the analogies 
of the English law. It is a well-recognized principle that the Courts in England will not 
set aside the verdict of a Jury unless it be perverse or patently wrong, or may have 
been induced by the error of the Judge. We adhere generally to this principle, not- 
withstanding our large discretionary powers." We think that the argument founded on 
these words may be pressed too far. No doubt, the manner in which English Courts 
deal with the verdict of a Jury in Civil Cases, as for instance Belcher v. PrUtie, ( 10 Bing. 
408 ) must always, to some extent, assist the Courts in this country in the exercise of 
the duty imposed upon them by law of considering under Section 307, in Criminal 

Cases, the verdict of a Jury here ; a body similar in some respects to the Jury in 

England, and intended, so far as can be, to discharge similar functions. But we think 

the degree of influence to be given to this consideration must depend in some 

measure upon the closeness of the analogy which may exist between the nature 
and functions of the English and of the Indian tribunals. Apart from the circumstances 
that the English law on this subject relates to civil, and the Indian to criminal cases 
exclusively, the analogy is not always a close analogy. The unanimous verdict of 
a Jury of twelve is, in respect of weight, a different thing from the decision by a 
majority, or even from the unanimous decision of a body of five or seven or nine. The 
Indian Courts are expressly made Courts of Appeal on facts ; the function of the 
English Courts in this branch of the law go no higher, in cases where verdicts are set aside, 
than the ordering of a new trial. The present Lord Chancellor says in the last case 
decided in the House of Lords on this subject — Metropolitan Railway Co. v. Wright ( 1 1 
App. Cas. 165) : "If a Court, not a Court of Appeal in which the facts are open for 
original judgment but a Court which is not a Court to review facts at all, can grant a 
new trial whenever it thinks that reasonable men ought to have found another verdict, 
it seems to me that they must form and act upon their view of what the evidence in their 
judgment proves”. We refer to this passage, because it makes, in vigorous language, 
in the early portion of it, the distinction between the two classes of tribunals to which the 
English and the Indian Courts do, in this matter respectively, belong : and perhaps in the 
latter indicates that Courts which have to decide on facts can hardly abstain from examining 
all the evidence and forming their own view of it. The case in which these observations 
were made seems rather to modify the terms of the old English rule as stated in Reg. v. 
Khanderav Bajirav 1 Bom 13. The Word 'perverse' in no longer approved. Lord Fitz- 
Gerald in the Metropolitan Railway tHo. v. Wright (II App. Cas. 156) says; 'If my 
recollection does not mislead me, we have departed in this House in several instances from 
the old rule which introduced the element of 'perversity,' and have substituted for it that the 
verdict should not be disturbed unless it appeared to be not only unsatisfactory, but unreason- 
able and unjust. The question, thus, for your Lordships’ consideration, is whether the evidence 
so f^ponderates against the verdict as to show that it was unreasonable and unjust" Lord 
H«^hell, L, C., says,— "The verdia ought not to be disturbed unless it was one which a 
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Jury viewing the whole of the evidence reasonably could not properly find'^ — a rule which 
should apply by analogy to the consideration of cases under Section 307. The principles laid 
down by the Lords would seem somewhat less peremptory and confined than one framed 
upon the terms of the older cases. But we own that we should find it difficult, apart from 
any authority in this Court, to hold (at any rate as to Section 307) that any rule founded 
upon such an analogy should be adopted in restriction of the exercise of the discretion of the 
Courts. There is an essential difference between the functions of the Courts in the two 
cases. The English Court has no power of finding on facts in any case ; that is a power 
expressly given to, or rather imposed upon, the Indian. A complete analogy between the 
two will arise, if the latter refuses to exercise that power. In Heg v, Khanderav Bajirav 
(1 Bom 13) it is to be observed that the language of the Court is very carefully guarded, 
more so than that which has been (at least in the headnotes of cases) subsequently used — 
"We desire to be guided, as far as may be, by the analogies of English law,” "We adhere 
generally to this principle,” and later on "It is our duty to satisfy ourselves that the verdict 
is proper or at least sustainable.” The learned Judge then considered the following 
cases ; — 


Mukhun Kumar (\C.L. R. 275); The Queen v. Bam Churn O hose {20 VJ . K. 
Cr. 33) ; The Queen v. Sham Bagdi (13 B. L. R. App. 19 ; 20 W. R., Cr. 73) ; The Queen 
v. Haroo Manjhee (14 B. L. R. App. 1 : foot-note 21 W. R., Cr. 4) ; The Queen v. Wazir 
MunduJ, (25 W. R. Cr. 25). The Queen v. Nabln Chundra Banerjee ( 1 3 B. L. R. App. 20 : 
20 W. R. Cr. 70 ) (All noted supra}. 

After quoting the judgment of Garth, C. J., in Mukhun Ktimar (1 C. L, R. 275) 
the learned Judge said, — "We agree in thinking that this passage states, as closely as it 
would be safe to do, the sort of weight which should be given to the verdict of a 
Jury in case referred under Section 307 ; and would but add to what is said by the Chief 
Justice this further consideration that, having regard to the terms of the Section, the opinion 
of the Judge, who has had, as well as the Jury, an opportunity of observing the witnesses, 
and has also had an opportunity of watching the whole course of the trial, must have 
due weight given to it. In Mukhun Kumar’s Case (1 C. L. R. 275) the Court set aside an 
acquittal, convicted of murder, and sentenced the accused to be hanged. It was in every 
way a decision which must be supposed to have been present to the mind of the 
Legislature when the new Code of Criminal Procedure was passed. There is no indication, 
however, in that Code of any intention that the discretion of the Clourt should be limited 
in the manner approved of in some of the older cases, and disapproved oi ir\ Mukhun 
Kumar 8 Case (I C. L. R. 275), and we think that the Legislature must have intended that 
the powers conferred by Section 307 should be fully, — as they must, no doubt, be 
cautiously, — exercised. We have referred to a large number of unreported cases undw 
Section 263 of the Code of 1872 subsequent to 1878, and under Section 307 of the present 
Code of 1882, the latest being in February of this year before Petheram, C. J^ and 
Cunningham^ J., with the result that the Judges have not expressed themselves so as to 
limit the exercise of the descretioo of the Court in each case coming before it." ’S 
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The question as to the powers of the High Court under S. 307 of Act X of 1882 came 
up incidentally before the Allahabad High Court in a case*® in which the effect of Cl. (6) 
of S. 8 of Act III of 1884 was also considered. The said Clause ran thus : "The 
provisions of this Code relating to the procedure in a trial by a Jury before a Court of Session 
shall, as nearly as may be, apply to every trial under this Section as if the District Magistrate 
were a Sessions Judge and the accused had been committed to his court for trial.” The 
objection taken was that, assuming the District Magistrate to be competent to submit the case, 
references under Section 307 would lie only on a point of law, and the High Court could not 
reverse the verdict except on the ground of misdirection by the Judge, or of misunderstanding 
on the part of the Jury of the law as laid down by him. It was contended that this followed 
from the words in Section 307, "In dealing with the case so submitted, the High Court may 
exercise any of the powers which it may exercise on an appeal" ; these powers, in cases of 
trial by Jury being defined and limited by Section 418 and Section 423 (d) of this Code. 
Reference was made to Section 263 of the Code of 1 872 and the wording of the last paragraph 
of the Section and that of the last paragraph of Section 307 of the present Code. Straight, J. 
observed, — 

"For one moment, speaking as to the policy of this provision, I have no doubt it was 
felt by the Legislature that, in this country wherever the Jury system was introduced, such 
System of jury trial being a novel one, and its application being likely to be attended, in its 

being a novel one infancy at least, by considerable difficulties, it was imperatively necessary to 
5 efeguard*irprovidcd Provide some safeguard against miscarriage of justice, so that, in cases where 
“sainst pa'^er*® of the Jury delivered a perverse or obtuse verdict, the District Judges should be 
afforded an opportunity of reporting to this Court, as the ends of justice 
required, that such perverse finding should be set right by this Court. This Court, in my 
opinion, has distinct power to interfere in such cases under Section 307, and I do not 
think that this power is in any way affected by S. 41 8 or anything that appears in the appeal 
Chapter. That Section solely and entirely relates to appeals, either by the accused who 
has been convicted, or by the Local Government who are imjaeaching an order of 
acquittal. Mr. Hill in his argument conceded what I pointed out, namely, that on an 
appeal from an acquittal by a Jury by Government, such an appeal would probably be 
governed by Clause (d) of Section 423, and it would have to be limited to questions of law, 
i.e., misdirection by the Judge or misapprehension of the directions of the Judge by the Jury 
on points of law. But this is not so here ; this is a case directly falling within Section 307, and 
I do not think that the clear provisions of that Section are in any way curtailed or cut down by 
Sections 418 and 423 ; and. though a reference by a Magistrate under Section 307, read in 
conjunction with Section 8 of Act 111 of 1884, it stands on an identical footing with cases 
where the District Judge disagrees with the verdict of a Jury ; and I hold that we can question 
the verdict of the Jury, and disturb it, if it is proper to do so. 

A decision of considerable constitutional importance was pronounced by the Bombay 


33. Me Carthy ( 1887) 9 A. 420 : 7 A.W.N. 39. 
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High Court in the case of Queen Emp, v. Dada Ana.** The accused Dada Ana and Jiba 
were charged with murder under S. 302 I. P. C The Jury unanimously acquitted Jiba. As 
regards Dada, the majority of the jurors found him not guilty. The Sessions Judge differed 
so completely with the Jury that he thought it necessary for the ends of justice to refer the 
case to the High Court under S- 307 Cr. P. C. The learned Judges differed in opinion as to 
the verdict to be entered in the case of the accused Dada while they agreed in acquitting Jiba. 
Their opinions will be found in the following extracts from their judgments. Jardine, J., 
observed as follows : — 

"Assuming, for the sake of argument, that the four jurymen, who had doubts, were wrong 
on this point, the Court has to see whether on this supposition the crime of murder was 
brought home to each of the prisoners. In coming to an opinion on this point, the Court has, 
1 consider, to give its due weight to that of the Sessions Judge and of the juror who differed 
from the majority. As a matter of practice, however, I concur in the words used by 
Nanabhai, J- in the fully argued case of Queeti'Empress v. Manta (10 Bom. 497 at p. 502) 
that 'it has been the uniform practice of this Court not to interfere with the verdict of a Jury, 
except when it is shown to be clearly and manifestly wrong.' 1 have considered the judgment 
in Empress v. Mukhun Kumar (1 C. L. R. 275) and in QueeU'Empress v. Itwari (15 Cal. 
269) and while I have no wish to contest the proposition that in references under Section 307 
the discretion of the High Court to interfere may be as wide as stated by West, J., in Regina v. 
Khanderav (1 Bom. 10 at p. 13), I do not know of any authority which condemns the rule of 
practice above stated, 1 am not aware of any good reason for diverging from it, and 1 doubt 
whether, in any ordinary case, a Division Bench ought to do so, in the present state of the 
authorities. Since the decision of Regina v. Khanderav, a change in the words of the law 
has been made, which was apparently unnoticed at the hearing of the recent Calcutta case. 
Queen' Empress v. Itwari (15 Cal. 296). Under Section 263 of the Code of 1872, the Sessions 
Judge might submit the case to the High Court, if he considered it necessary for the ends of 
justice to do so. Under Section 307 of the present Code, the Sessions Judge shall submit the 
case if he disagrees with the verdict "so completely that he considers it necessary for the ends of 
justice to do so." The introduction of the words 'so completely' appears to me to indicate 
the leaning of the Legislature towards the finality of the verdict of a Jury. If, as 
indicates^leaning of possibly be argued. Section 307 and Section 423, clause (d), require the 
l^islature towards High Coutt to Satisfy itself about the verdict, and to either acquit or convict 
verdict. and preclude re- trial, this argument as to the intention of the Legislature 

becomes of some importance. The rule we have followed so long seems to 
me quite conformable to the most recent doctrine expressed by the House of Lords as regards 
verdicts in civil cases. In The Metropolitan Railway Company v. WrigM (1 1 App. Cas. 152) 
Lord Herschell, L. C., said (p. 154): "The case was one unquestionably within the province 
of a Jury ; and, in my opinion, the verdict ought not to be disturbed unless it was one which a 
Jury, viewing the whole of the evidence reasonably, could not properly find." Lord Watson 
concurred. Lord FitZ'Gerald said (p. 155) ; ‘‘The question for your Lordships' consideration is 
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whether the evidence so preponderates against the verdict as to show that it was unreasonable 
and unjust/' Per the present Lord Chancellor Lord Halsbury (p. 156) : "If reasonable men 
might find (not 'ought to' as was said in Solomon v. Bitton (L. R. Q. B, D. 176) the verdict 
which has been found, I think no Court has jurisdiction to disturb a decision of fact which the 
law has confined to Juries, not to Judges". This case was cited before the Judicial Committee 
of the Privy Council in Commissioner for Railways v. Brown (13 App. Cal. 133)." 

Candy, J. observed : — 

"I now turn to the case of Dada. 

"It is clear, upon the authority of decided cases, that this Court will not interfere unless 
the verdict of the Jury be found to be manifestly erroneous {per Mitter, J., in Queen-Empress 
High Court will V. Jacquiet 1 1 C. 85 and to the same effect per Nanabhai Haridas, J. in 
?he Empress v. Mania Dayal 10 Bom. 497 at p. 502) ; but when the error 

manifestly is manifest, it is none the less incumbent on us to interfere. It is our duty 

to satisfy ourselves that the verdict or acquittal is proper or at least sus- 
tainable ; if we find that it is not, the law enjoins on us to set it aside and pass the right 
judgment ourselves {Regina v. Khanderav Bajirav 1 Bom. 10). Now, in the present case, 
I understand from my brother Jardine that he has not doubt, from the evidence on the record, 
that Kuber died from dhatura poison, and dhatura was detected in Kuber’s stomach. The 
Jury in the former trial unanimously found that Kuber died from dhatura poison administered 
to him in his food. I am of opinion that no reasonable doubt can be had on these points. 
But these are the points on which the Jury in the present case had doubts ; and the Sessions 
Judge said these doubts ‘would be incomprehensible but for the experience 1 have gained in 
this Court that, as a rule. Juries in this city will snatch at any excuse, however frail, rather 
than pronounce a plain decision on the facts in murder cases.’ A former Sessions Judge 
of Ahmedabad, of equal judicial experience, once expressed a similar opinion (10 Bom. at 
p. 499). It is, therefore, specially incumbent on us to scrutinize the conduct of the Jury, 
to see whether 'their minds have been influenced by a prejudice which has prevented them 
from forming a correct judgment' (per Garth, C, J., in Empress v. Mulchun Kumar 1 C.LR. 
275 at p. 282). It is unnecessary to quote authorities as to how far interference is permissible 
with verdicts of juries in civil cases in England. "Here the law on these subjects is different, 
and the difference is very important. * • • On a reference by the Sessions 

Judge, the whole case is opened up. • • • The functions, both of the Judge 

and Jury, are cast upon the Court, and this differentiates our position very widely from that 
of the Courts in England {Regina v. Khanderav Bajirav 1 B. 10 at p. 13)." 

"Admitting, then, in the present case, that the Sessions Judge was wrong in putting any 
question to the Jury after the verdict was delivered, disregarding entirely the answers to the 
questions, dealing solely with the evidence and the verdict itself, looking simply at probabilities, 
and applying my general experience of men and affairs, 1 cannot find any reasonable doubt 
as to Dada's guilt." 

J(t\ consequence of the difference of opinion betvyeen the Judges composing the Divisional 
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Court, the case was referred, under Section 429 of the Code of Criminal Procedure, to the 
Chief Justice. Sargent, C. J., said, — 

"The finality of the verdict of the Jury is, by Section 307 of the Code of 
Criminal Procedure, made subject to the power of the Sessions Judge who presides 
at the trial (when he disagrees with the verdict of the jurors so completely that he 
considers it necessary for the ends of justice) to submit the case to the High Court, 
which is, in dealing with the case, to exercise any of the powers which it may exercise 
D p t e fo on an appeal. This is a most important departure from English law 

English law and and practice, and was undoubtedly dictated by the circumstance that trial by 

practice. country was an experiment, which it was necessary to safeguard 

against a miscarriage of justice, by allowing the case to be referred under certain circumstances 
to the highest judicial authority. There is, therefore, no true analogy between the discretionary 
powers thus conferred on the High Court under the above Section, and that which the Courts 
of Law in England have sparingly exercised in interfering with the findings of a Jury in civil 
actions by directing a new trial on the ground of the verdict being against the evidence, and 
the practice, therefore, of the latter Courts cannot be resorted to as affording a rule in the 
exercise of the powers conferred on the High Court by Section 307, This is, 1 believe, the 
^ gist of Mr. Justice West's remarks in Regina v. Khnnderav 1 Bom. 10 at 

not'tr!nterferewith P- 13. However, I entirely agree with Mr, Justice Nanabhai, whose long 

it^lfshow^to experience is entitled to great weight, that it has been the uniform practice 

clearly and mani- of this Court not to interfere with the verdict of a Jury, except when it is 

festly wrong. shown to be dearly and manifestly wrong (Queen' Empress v. Mania Dayal 

10 Bom. 497), and such a practice ought, in my opinion, to be followed." 

In refusing to make a reference under S. 307 Cr. P. C., the Judge said : "The Jury 
found the prisoners not guilty of theft. It is a question of credibility and 1 do not think it 
incumbent on me to send the case to the High Court, though being personally doubtful 
whether the verdict is justified by the evidence. There will probably be an appeal." An 
appeal was preferred by the Crown, and the High Court said, "Section 307 leaves the referring 
of a case to the High Court entirely to the discretion of the Judge, for it is only when he 
disagrees with the verdict of the Jury so completely that he considers it necessary for the ends 
of justice to submit the case to the High Court” that he should do so. This discretion should. 
Discretion of making ^Iways be exerctsed when the Judge thinks that the verdict is not 

a Reference should' supported by the evidence. It is the only way in which the miscarriage of 
in'^avour*oTmaidng l^^tice by a perverse verdict of a Jury, which is of too frequent occurrence, can 

a Reference when be remedied by the High Court.®* 
the verdict is not 


Discretion of makinp; 
a Refer*!nce should 
always be exercised 


supported by the 
evidence, as that is 
the only way by 
which miscarriage 
of justice by a 
perverse verdict 
may be remedied. 


be remedied by the High Court.*® 

A Jury returned a verdict of guilty against the accused in a trial for 
daco/fy. The Session Judge accepted the verdict although he said he did 
not agree with it and charged the Jury for an acquittal ,* he observed that 
he could not refer the verdict as perverse, since there was evidence against 
the accused which it was open to the Jury to believe. The accused appealed 


35, Ouruvadu (1890) 13 M. 343 : 2 Weir 389, 
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to the High Court on the ground {inter alia) that the Sessions Judge "ought to have referred 
the case to the High Court under the Criminal Procedure Code, Section 307." The High Court 
said: — 'This is another case of a conviction by a Juiy of persons accused 
of dacoity against the opinion and advice of the Sessions Judge, although he 
declines to refer the case to the High Court under S. 307 Cr. P. C. ; we have 
no power to interfere, however absurd or wrong we may think the verdict to 
have been. There has been no misdirection by the Sessions Judge, and there 
is evidence against the prisoners if the Jurymen choose to believe it. The 
sentence also is not too severe, supposing the prisoners are guilty. The 
prisoners, of course, may bring their case to the notice of His Excellency the 
Governor in Council, if they be so advised. Our duty under the present state of the law is to 
dismiss the petition and confirm the conviction and sentence. (The prisoners moved His 
Excellency the Governor in Council under S. 401 Cr. P. C., and the unexpired portion of their 
sentence of 10 years’ rigorous imprisonment was remitted and they were set at liberty).®* 

In Kagan v. Q. £’.,*’ Muthusami Aiyar and Wilkinson JJ., observed : — "Some of the 
learned Judges of the Calcutta High Court have held that a verdict ought 
not to be set aside unless it is clearly and patently wrong and unsustainable, 
or unless it is established in the clearest possible manner that the Jury have 
wholly miscarried in their conclusions in the case. With all respect to the 
learned Judges we think that to hold thus unduly limits the powers given to 
this Court by the Legislature. Where a case is referred to the Court under 
S. 307, the Court may exercise any of the powers which it may exercise on 
appeal under S. 423. The whole case is before the Court and it is for the 
Court to say whether upon the evidence the accused should be convicted or acquitted. Due 
weight must undoubtedly be given to the verdict of the Jury, unless it appears to be not only 
unsatisfactory and unjust but also unreasonable, as well as to the opinions of the Judge who 
has heard the evidence. 

In Queen Emp v. Devji Oovindji^* Jardine, J. said •' 'Before approaching the merits 
I refer again to Dada Anna’ e Case and to Queen' Empress v. Mania 10 Bom. 447 as showing 
the settled practice of this Court not to interfere with the verdict of a Jury unless it is shown 
to be clearly and manifestly wrong. These are the words in QueeU'Empress v. Mania, which 
Sargent, C. J., adopted in Dada Anna’s Case, 1 sat in both, and it is well-known that in my 
opinion, in which Mr. Justice Ranade has in sundry cases concurred, a verdict, whether 
correct or not, ought to be considered a proper and not a perverse verdict, 
to b*e consider'^ a is one which reasonable men might find. The case ought not to come 
proper^end not a ^ ^ before this Court under Section 307 unless the Judge disagrees so completely 
Isone^which reason- with the Jury that he considers it necessary for the ends of justice to submit 
flnd taken in Imperatrix v. Bhawani (2 Bom. 525), by 

Westropp, C. J., amd Melvill, J., was adopted in the Code of 1882. There 

36. ChinnaTevan (1890) 14M. 36: 2 Weir 390. 38. (1895) 20 6.215. 
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are many cases where two juries, both composed of reasonable men, unswayed by any prejudice, 
may take different views, exactly as two Judges may differ. One kind of mind more readily 
believes in testimony, more readily draws inference of crime. Another kind of mind hesitates 
to believe, pauses and gives the benefit of doubt. Each draws on its experience of life, and 
thus we find wide differences between Judges and juries, between the Judge that tries the case 
and the Judges of appeal. In criminal cases such things as confessions, the testimony of 
accomplices, the possession of stolen property, are weighed in different scales by different 
minds. The same occurs in Civil cases ; e.g., where indiscreet familiarities of a married woman 
are proved, are they evidence of adultery ? A harshly judging set of men 
might say, yes. A more lenient or cautious Jury might say, no ; but if you 
allowed a new trial in the one case, you would have to do the same in the 
other, as the Judge Ordinary points out in Qethin v. Gelhin, (2 S. and T. 560), 
and so you would never get to finality. Dada Anna’s case is a sample where 
two different Sessions Judges differ from two different juries and on the 
reference, under Section 307, the two Judges of the High Court differ, and at length a third 
Judge decides the matter. 

As the result of the aforementioned decisions and of the recommendations of the Jury 
Commission, Act Xlll of 1896 S. 3 was passed, introducing some important changes in the law. 
The Section ran thus : — 

3. (1) In Section 307 of the said Code for the words "so completely that he considers 
it" the words ‘‘and is clearly of opinion that it is” shall be substituted. 


Harshly judging set 
of men may say Ves' 
while a more lenient 
or cautious set may 
say — No 
finality if vcirdici is 
interfered with the 
such cases. 


(2) In the same section for the words, "but it may" the words "and subject thereto it 
shall, after considering the entire evidence and after giving due weight to the opinions of the 
Sessions Judge and the Jury" shall be substituted. 


The result of the aforesaid amendment was the following : 1st. Instead of the Judge 
disagreeing so completely that he considers it necessary for the ends of justice to submit the 
case, it would be sufficient if he disagrees and is clearly of opinion that it is necessary for the 
ends of justice to do so ; 2nd- The High Court shall, subject to this that it may exercise any 
of the powers that it may exercise on an appeal, acquit or convict, after considering the entire 
evidence and after giving due weight to the opinion of the Judge and the Jury. The first of 
the above points seems to be a mean between the position contemplated by Act X of 1872, 
S. 263 , which merely required a disagreement and an opinion on the part of the Judge that 
a Reference is necessary for the ends of justice, and that contemplated by Act X of 1882 which 
required a complete dissent and a similar opinion ; Act XIII of 1896 requiring a disagreement 
and a clear opinion that it is necessary for the ends of justice to make a reference. The 
Section, amended as above, was incorporated in the Code of 1882. It is somewhat difficult 
to comprehend with exactitude the precise significance of this change ; and judicial opinion has 
accordingly varied as to what it is that the legislature really meant. As already said, widely 
divergent views have been taken, as the cases given below will show. 

Qrie of {he important decisioris of th? Calcutta High Court is the case of 
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V. iyaW®* in which the effect of the Amendment of 1896 was considered. Several accused 
persons were tried, charged with offences under Ss. 147, 325 read with 149 and 343 of the 
Penal Code and S. 210 of the Assam Labour and Emigration Act. One of them, Lyall, was 
acquitted by the Jury of the offence under S. 343 1. P. C. and S. 210 of the Assam Labour and 
Emigration Act. Another, Rajoni was acquitted by the Jury of the offence under 
S. 210 of the Assam Labour and Emigration Act and convicted under S. 343 of the 
Penal Code. As regards the two charges under Ss. 147 and 325 read with 149 1. P. C. the 
Jury unanimously acquitted Lyall, Rajoni and all the other accused persons. The District 
Magistrate who tried the case under S. 45 1 Cr. P. C. disagreed with the unanimous verdict 
of the Jury and, being of opinion that all of them with the exception of one D should be 
convicted under Ss. 147 and 325/149 I. P. C. and feeling that the error would cause such a 
miscarriage of justice as necessitated a reference, referred the case to the High Court under 
S. 307 Cr. P. C. Prinsep J. said : — "Mr. Pugh contends on the authority of several reported 
cases, that we are bound to act in accordance with the unanimous verdict of the Jury unless it 
is shown to be perverse or clearly or manifestly wrong. Since those cases, 
men? of st'so/by however, the terms of S. 307 of the Code of 1882, under which the most 
The^igh*Court recent of the cases quoted were decided, have been altered by the amending 

must consider the Act of 1896, which expressed the law in the language in which it stands, 

evidence. present Code S. 307 Cl. (3) declares that in dealing with the case, 

such as is now before us, the High Court may exercise "any of the powers which it may 
exercise on an appeal, and, subject thereto, it shall after considering the entire evidence and 
after giving due weight to the opinion of the Sessions Judge and the Jury acquit or convict 
the accused” etc. No cases under the law thus expressed have been cited to us, which are in 
accordance with the authorities on which Mr. Pugh relies. It seems to us that we are now 
bound to consider the entire evidence in the case, and we are then required to give due weight 
to the opinions of the Sessions Judge and the Jury and not to rely only on the verdict of the 
Jury. Without considering the evidence, the High Court would not be in a proper position 
to give due weight to such opinions. It is not necessary for the prosecution to show that the 
opinions of the Jury are perverse or clearly and manifestly wrong, as was held in the cases 
cited to us which were decided before the law was amended in 1896 and expressed as it now 
stands. We now proceed to consider the entire evidence laid before us." In this case 
the High Court, while passing sentences on convicting the accused persons of offences in 
’ respect of which the District Magistrate who held the trial under S. 45 Cr. P. C. 
Tlaced^before it' acquitted them and the Jury had differed, left it to the District Magistrate 

to pass whatever (if any) sentence he might think proper in respect one of the 
charges as to which the District Magistrate had agreed with the Jury— saying that that charge 

was not before them. It was pointed out that the jurisdiction which the 
ori8m?rCTimfnrr*" High Court exercises in hearing a case submitted to it under S. 307 of the 
•“[udictbn as"a Criminal Procedure Code is not its Original Criminal Jurisdiction, but it hears 
fCourrof Reference, case as a Court of Reference in the exercise of the jurisdiction vested 


39; Lyall (1901) 29 C. 128 ; 6 C.W.N. 25 3. 
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Jury may decline to 
accept the opinion 
of an expert. 


in it by Cl, 28 of the Letters Patent, which is co-extensive with its Appellate Jurisdiction. 
The difference between a Judge of the High Court sitting in the exercise of its Original 
Criminal Jurisdiction and a Division Bench sitting on a Reference under S. 307 in a Criminal 
matter is welLrecognized. 

The Judge charged the Jury to the effect that all the witnesses were accomplices and 
unworthy of credit and that they had not been corroborated by any independent evidence ; 
the Jury convicted the accused ; the Judge referred the case for acquittal. The High Court 
declined to interfere with the verdict, holding that the witnesses whom the Judge regarded as 
accomplices were not such.*® Where the case was one of grave suspicion and yet the Judge 
had differed from the verdict of acquittal, the High Court declined to interfere.* * 

The High Court declined to interfere under S. 307 Cr. P. C., with the verdict of the 
Jury in a case in which the Jury refused to accept the opinion of an expert, the case being 
one which related to certain thumb impressions which were blurred and 
many of the characteristic marks therefor far from clear ; thus rendering it 
difficult to trace the features enumerated by an expert, as showing the 
identity of the impressions. Geidt, J. said : "A Jury may decline to accept the opinion of 
an expert without the corroboration of their own intelligence as to the reasons which guided 
him to his conclusions with respect to the identity of the impressions.”** 

\n Srinarain Prasad v. E.*^. it was said that although the High Court was bound, 
in dealing with the Reference, to give due weight to the opinion of the Judge and the verdict 
of the Jury, still it could decide for itself the question of guilt or otherwise of the accused. 

In Inip. V. Haji Wd. Jamal* ^ it was contended on behalf of the accused that the High 
Court should not interfere with the verdict of the Jury under S. 307 Cr. P. C., unless it was 
„ , , , clearly and manifestly wrong and such that reasonable men could not find 

Bombay s'tilecl i r • • i i r i ■ • i • i • 

practica not to on the facts in evidence ; and support for this contention was claimed in 
unless'it is 'howTto* ^^e series of cases decided by the Bombay High Court (10 Bom. 497, 15 
be clearly and mani- Bom, 452, 20 Bom. 215). Ifeld that a reference to the Bombay cases showed 
festly wrong. ^1^^^ Couit should not interfere with the verdict of the 

Jury unless it was shown to be clearly and manifestly wrong was a rule based not so much 
on the construction of the Section as on the settled practice of the Court, and that the aforesaid 
cases were all prior to the Amending Act of 1896. Jleld, following 29 Cal. 128, that “the law, 
as it stands, requires the High Court to consider the entire evidence and to give due weight to 
the opinions of the Sessions Judge and the Jury • • Neither the existence of any traceable 
doubts in favour of the accused, nor any consideration leading to dispel such doubts, is to 
be ignored and the only question that can then remain is a question which must arise in 


40. Daodhw Singh (1900) 27 C. 144. 

41. Nuri Sheikh (1902) 29 C. 483:6 C.W.N. 
596. 


42. Abdul Hamid (1905) 32 C. 759: 9 C.W.N. 
• ftW: 2a.LJ.259. 

43. (1907) 1 1 C.W.N. 715 5 5 Cr. LJ. 484. 

44. (d906> 4 a. LJ. 160 n. 
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ev«ry Criminai case whether there is or is not room for such reasonable doubt as would 
endtie the accused to an acquittal." 

In a case under Ss. 147 and 325 read with S. 149 1. P. C., the accused put in a written 
statement that he was a man of nearly 75 years of age, infirm and old, he had lost full vigour 
Vefdict bssed on incapable of taking a part in a riot. There were witnesses 

rov^herih^ ** proved that the accused had given orders to beat. The Jury saw the 

*ccused was physical condition of the accused and came to the conclusion that he was 

parH^a Incapable of taking part in a riot and declared him not guilty. The Judge 

s(^rfn«te^ made a reference under S. 307 Cr. P. C. The High Court discharged the 

mer ere wi . reference saying : "The gentlemen of the Jury are, in a matter like this, more 

competent than we are to decide whether an accused of the physical condition which we 
have just referred to was capable of taking part in a riot or whether he could have had the 
courage to be at a place where a riot would take place. The Jury were unanimously of 
opinion that the accused was not guilty and we have no doubt that they based their opinion 
on what they saw of the accused. We have not had that advantage. We cannot pro- 
nounce, merely because a number of witnesses have said that the accused had given the order 
to beat, that the Jury were wrong in their verdict. At all events, the accused is entitled to 
the benefit of the doubt which the Jury had in their minds and we are bound to give effect 
to the opinion of the Jury in a case like this.*® 

High Court not 

hearing a case under S. 307 Cr. P. C., the Court is not to be con- 

between Judge and fined to points of difference between the Judge and the Jury, but the whole 

case asregardrlhe' thrown Open to the Court, and it must be decided after giving due 

particular accused weight to the Opinions of the Judge and the Jury.* ® 
is^ open. 

The following judgment * ’’ was delivered in a very important case under S. 307 Cr. 
P. C., in which many of the earlier authorities, reported as well as unreported, were discussed* 
Gaspersz, J. said : — "The circumstances of the case are altogether special. I have already men- 
tioned the inconsistency involved in the verdict of the Jury. It may be added that the trial 
in the Court of Sessions occupied more than six weeks of the time of the Sessions Judge and 
the Jury. It would have been an obvious disregard of our duty to have thrown out this 
reference merely because it might be argued upon the face of the charge to the Jury, that 
the verdict was not altogether an unreasonable one. The first case to which 1 may refer is 
that of Emperor v. Ckirkua. ** That, no doubt, is in favour of Mr. Chaudhuri's contention. 

it W8B a decision of Mr. Justice Richards (sitting with Banerjee, J.) in a reference where 
ndther party was represented and where no authorities were considered. With the greatest 

48. Chirkua (1905) 2 A.L.J. 475 : 2 Cr. LJ. 357 
[See this case explained in Ishri (1905) 2 A.L>J 
271 (note).]. 


45. Kmou Aii (1907) 6 C.LJ, 253 : 6 Cf.UJ. 359. 

46. -Chandra Krishna^ (1908) 10 Bom. LR. 632:. 
8Cr.L.J.143. 

' AHKada (1909) 36 C. 629 : I J C.W.N. 757 : 
9 C.LJ. 638 : 10 Cr. L.J. 32 : 2 l.C. 497. 



698 TRIAL BY JURY ANt) MISDIRECTION i 'Pr. tV 


It is not necessary 
that the letter of 
Reference and the 
Judge's charge to 
the Jury should 
show that the 
verdict was un- 
reasonable in order 
that the Reference 
may be entertained. 
Once the Reference 
is made, the High 
Court must con- 
sider the entire 
evidence. 


respect for the learned Judge, I think that his judgment is in direct conflict 
with the plain wording of Section 307, Code of Criminal Procedure. In his 
commentary on the Code, Sir Henry Prinsep observes : — 

"The result of legislation seems to be that, unless the Sessions Judge 
accepts it, the verdict of a Jury in a Sessions Court outside a Presidency town 
has no longer the ordinary force of a verdict of a Jury, and that if the 
Sessions Judge disagrees with a verdict and submits the case to the High 
Court, the determination of the case lies with the High Court after full con' 
sideration of the evidence and after giving due weight to the opinions of the 
Sessions Judge and of the Jury.” 


"In the unreported case of Emperor v. Anaruddin Biswas and Pores h Monded 
(unreported) the learned Judges (Holmwood and Ryves, JJ.) observe — "We cannot hold 
that the Jury were not justified in taking the view that they did or at least that it was not 
open to the Jury to take the view that they did. That in a reference under Section 307 is 
quite sufficient." But they go on to consider the case on its merits. In this connection, 
1 shall presently notice another and a matured decision of the same learned Judges in 
which they have more clearly expounded the law. In the case of King'E mperor v. Anes 
Mirda (unreported) Mr. Justice Geidt, sitting with Mr. Justice Woodroffe, heard the evidence 
and, on a consideration of that evidence, they expressed themselves as not prepared to say 
that the majority of Jury were wrong in refusing to act on it. The learned Judge added 
that "there is nothing to show that the verdict of the Jury was perverse or that they 
refused to convict the accused on any other ground that the bonafide belief that it would 
not be safe to convict them on the evidence which was placed before the Court.” In my 
opinion, the learned Judge did no more than give due weight to the verdict of the Jury in 
that reference. The last unreported case is that of Emperor v. Prosonno Kumar Oanguly 
( unreported ) which was decided by Mr. Justice Mitra and myself. There also the merits 
were entered into : and the opinion of the Sessions Judge was considered, and it was 
pointed out that the element of doubt in the case which, in the opinion of the Sessions 
Judge, was 1 in 177,000, was in reality much greater and the judgment concluded with 
the observations that "the circumstances were very suspicious and it might be that the 
accused was guilty. But it cannot be said that the guilt of the accused is morally certain." 
If any of the unreported cases had been clear authority for the extreme contention which has 
been submitted to us they would have found a place in the law reports. There are reported 
cases on the subject and 1 proceed to consider those. In the case of Emperor v. H. 
Lyall** the reference was against a unanimous verdict of the Jury acquitting the 
accused. Mr. Pugh, Counsel for Lyall, the principal accused in the case, cited authorities to 
the effect that the High Court must act in accordance with the unanimous verdict of the Jury 
unless it was shown to be perverse or clearly and manifestly wrong. The learned Judges 
(Prinsep and Stephen, JJ.) overruled his contention, and pointed out that the terms of Section 


49. Lyall (1901) 29 C. 128 : 6 C.W.N. 253. 
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307 of the Code of 1882, had been altered by subseqent legislation and they observed 
"It is not necessary for the prosecution to show that the opinions of the Jury are perverse or 
clearly and manifestly wrong, as was held in the case cited to us which were decided before 
the law was amended in 1896, and expressed as it now stands.” In a somewhat later case, 
King'Emperor v. Chidghan Goasain^ ® Mr. Justice Stevens, sitting with Mr. Justice Harington, 
pointed out that "the Sessions Judge was not justified in taking up the time of this Court by 
making a reference in a case in which the evidence for the prosecution was, on his own 
showing in his charge to the Jury, so open to hostile criticism as to justify the Jury in regarding 
it with suspicion." Nevertheless, the learned Judges went very fully into the merits of the case, 
and they certainly did not reject the reference merely because the Sessions Judge ought not to 
have made it. 

‘The last case to which our attention has been called is a decision of Mr. Justice 
Holmwood and my learned brother (Mr. Justice Ryves) in Emperor v. Abdul Rahaman,^^ 
where the two cases which have just been cited were considered. It admits of no doubt that 
this is a fuller exposition of the law than that enunciated in the unreported case of King' 
Emperor v. Anaruddin Biswas and Poresh Mondal, (unreported) to which reference has 
been made. 

"The contention of the learned Counsel that the case of Abdul Rahaman should not 
have been referred under Section 307 of the Cr. P. Code, because the Sessions Judge 
himself, in his charge to the Jury, warned the Jury that they should certainly pause and 
consider a particular circumstance in the evidence of the prosecution, and that it was, 
therefore, fairly open to the Jury to acquit the accused, was not accepted, and the learned 
Judges proceeded to consider the evidence in the case which appeared to be clear and 
convincing, and the result of the reference was that the accused was convicted. 1 have 
now dealt with all the cases and, in my opinion, there is no real conflict of decision, or want 
of uniformity in the procedure adopted by this Court on the hearing of a reference under 
Section 307 of the Code. It is obvious that, in every case, even where the verdict was 
unanimous, the Court proceeded to consider the merits and to hear the evidence. 1 have 
indicated how the opinions of both the Sessions Judge and of the Jury, including a minority 
of the Jury,' are entitled to due weight in accordance with the express language of Section 
307 of the Code. The procedure adopted by Mr. Donough in the present case was 
perhaps unusual, but regard being had to the length of the Sessions Judge’s charge to the Jury 
and to the evident want of arrangement and method in marshalling the materials presented 
to the Jury, we thought that the learned Counsel for the Crown should not be pressed to 
place the charge before us at an early stage of the hearing. It was subsequently placed 
before us, and the contention of Mr. Donough was that the Sessions Judge did not put the 
evidence against the accused sufficiently strongly before the gentlemen of the Jury. We 
have carefully read and considered the charge for ourselves, and even if it had been read to 


50. (1902) 7 C.W.N, 135. 


51. ( 1908) 9 C.L.J. 432 ; 10 Cr. L.J. 57 : 2 I.C. 
593. 
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us at the very commencement ofthe hearirig, we should not have be^ in a pos^n to 
say that the Jury were justified in acquitting the accused* In the circumstance of this case, 
it was impossible to limit the hearing or to confine it to a consideraticm of the charge of die 
Judge and the points made therein for or against the case for the jjrosecution. There may he 
cases in which a Sessions Judge unnecessarily make a reference under Section 307 ; but in such 
cases, the Crown would certainly not press the reference, and so it might be disposed of on 
a bare consideration of the charge to the Jury and of the material passages in the evideru^. * • 
Mr. Chaudhuri's contention is that if it can be shown to this Court on bdialf of the 
accused that on a perusal of the Letter of Reference of the Sessions Judge under Section 307, 
Cr. P. C., and of his charge to the Jury, the verdict of acquittal, (whether unanimous or 
divided) was not unreasonable, this Court could not, or at any rate should not go into the 
evidence and examine the case on its merits, but must, having due regard to the opinion of the 
Jury, reject the reference. 

"It seems to me this contention goes much too far, and is not supported by any one 
of the cases, reported or unreported, to which he has referred. Among other cases, 
which have been duly considered by my learned brother, he relies on the unreported case 
of Emperor v. Anaruddin (unreported) to which 1 was a party. That case is no authority 
for his proposition, for there we did examine the whole record, and, in the result, arrived 
at the conclusion that we should not disturb the unanimous finding of the Jury. In that 
case the Judge considered that the statements made by the accused were, "confessions" 
of her guilt. We pointed out that they were not, but on the contrary were "pleas 
in avoidance." In that case the scope of Section 307 was not, as far as I recollect, 
commented on in argument or in issue. It was a peculiar case on its facts and the Judge 
had misinterpreted the statements of the accused* No authorities were cited and considered, 
and it was not a considered judgment. In however general terms the judgment may have 
been couched, it is no authority for the proposition now contended for. Personally, 
I now think the latter part of the judgment has been expressed too widely. I adhere 
to the opinions expressed in the considered judgment which I delivered in the case of 
Emperor v. Abdul liahman ( unreported ) in which Holmwood, J., concurred, in which 
the scope of the Section was in issue, and in which authorities were cited and considered." 


In Emp. v* Sheikh Neamatulla (1913) 14 Cr. L.J. 556 : 21 I.C* 156 it was »jd that * 
Court would be slow to interfere with a unanimous verdict of a Jury ur^s 
a clear case is made out, that under S. 307 Cl. (3) Cr* P. C., it is not to the 
opinion of the Jury alone that the High Court have to give due weight, but 
also to the opinion of the Sessions Judge, that where there has been a mis' 
direction (omission to tell the Jury that from possession with the accused of 
articles which were with the murdered man at the time of the murder it should be presumed r»ot 
merely that the accused was concerned with theft of the articles but also with Ae murder) 
it may detract from the value of the verdict.®® 


Court would be 
slow to interfere 
with unanimous 
verdict unless a 
clear case is made 
out. 


52, Neamatulla (1913) 17 C.W.N. 1077 : 14 Cr. 
U.556: 21 I.C. 156. 
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in A case of ctrcum*^ 
stanttal evidence, if 
the facts on a 
reasonable hypothec 
sis are not inconsis** 
tent with innocence, 
verdict of acquittal 
should not be set 
aside. 


In a case of circumstantial evklcnce tt being found that the facts, 
on a reasonable hypothesis, are not inconsistent with the innocence of the 
accused, the High Court discharged the reference, observing that to 
justify a reference the verdict must be manifestly wrong and followed 
Queen v. Sham Bagdi 13 B. L. R. App. 19 : 20 W. R. Cr. 73.®* 


The Lower Burma Chief Court in Emp. v. Rotiya, held following Emp. v. Lyall (29 C- 
128 : 6 C.W.N. 253), and Q.E. v. Pralab (25 C. 852 : 2 C.W.N. 593) that in a reference 
under S* 307 Cr. P. C., the High Court has all the powers of an Appellate Court and should 
form its own opinion after giving due weight to the opinion of the Judge and the Jury.* * 


It is not necessary to show that the verdict is perverse and unreasonable before it can be 
For interference it > but as the Jury are judges of fact, before their verdict is set aside 

IS not necessary to jt must be established that the conclusion come to by them does not follow 
verdict is perverse nom the evidence in the case. ® In this reference under S. 307 Cr. P. C., 
and unreasonable there was a difference on the merits of the case between Spencer J. and 
Ssshagiri Aiyar, J. and, the case was referred to a third Judge, Ayling, J., who agreed with 
Seshagiri Aiyar, J. and acquitted the accused. 

Even if the 

would^arrive at a Ha reference under S. 307 Cr. P. C., all that the High Court has got 

forltreTf to decide is whether the verdict of the Jury was a reasonable verdict which 

question is whether a body of reasonable men could arrive at, having regard to the evidence, 
rwsoMble*Me' that Respective of the question whether the High Court itself would arrive at the 
is to ay one which same conclusion after hearing the case.® * 

a body of reasonable 
men could arrive ac. 

Not necessary to |t is not necessary to justify a reference that the verdict of the Jury should 

thauhe be perverse ; it is sufficient that the Judge should be clearly of opinion 

should be perverse. reference is necessary for the ends of justice.® * 


Where there was evidence on the record which would support the conclusion 

Where verdict may arrived at by the Jury, though there was evidence also the other way, the 

have been correct, werdict of the Jury could not be said to be perverse or erroneous-®* 
no interference. 

No interference The High Court on a reference under S. 307 Cr. P.C., is very reluctant to 

umwoiSbE even interfere with the unanimous verdict a Jury and if that verdict is not unreason- 

If the High Court -j^ig ^pon the evidence be supported it ought to be accepted even 

may not entirely .,,,7^ in -l-bb 

tffte with it. though the High Court may not wholly agree with it. 

53. Sumamoyee (1913) 41 C. 621 : 14 Cr. L. J. 57. Ismail Sarkar (1918) 23 C. W. N. 747 : 19 Cr. 

660 : 21 I.C. 930. L. J. 830 : 46 I. C. 846. 

54. Kotiya(19l4) 7 Bur. LT. 290; 15 Cr. L. J. 58. Asgar Mandal (1918) 22 C. W. N. 811 : 20 

513 : 24 I.C. 601. Cr. L. J. 20 : 48 1. C. 500, 

55. In re Irula Sadayan (1915) 16 Cr. L. J, 440 t 59. Pramatha (1919) 30 C, L. 1. 503 1 21 Cr. L* J. 

29 I. C. 72. 266 : 55 1. C. 282, 

56. Ananda(19l6) 21 C. W. N. 435 t 18 Cr, 

'' i, J.551 :191,C. $95, 
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[h. IV 


Not improper to 
make a reference 
on a minor charge 
though a major 
charge may have 
failed, not on the 
ground of evidence 
being false but be^ 
ing insufficient. 

It is not for the 
High Court to 
judge of the case 
on its merits but 
only to sec whether 
the verdict of the 
Jury should be 
set aside. 

Where Judge and 
Jury arc 

agreed on a question 
High Court will not 
enter into it. 


There is no impropriety in making a reference under S. 307 Cr. P. C„ in 
respect of a minor charge against a verdict of acquittal thereon, where the 
Judge has accepted the verdict of acquittal on the major charges, in a case 
where the prosecution on such major charges has failed not because of the 
evidence proving them to be false but because it was insufficient to sustain 
them.*® 

In Emp. V. Sukhu Bewa ( 1911 ) 25 Cr. L. J. 165 it was said ; "It is 
not for us to judge of the case on its merits • • but all we have to see 
is whether the verdict of che Jury ought to be set aside”.*' 

Where a Judge and Jury are agreed on a particular question the 
High Court will not enter into that question on a reference under S. 307 
Cr. P. C.«' 


Tojustify interference High Court will interfere only when it is satisfied that the verdict is so 
meinifo™ wrong. manifestly wrong that it ought to be set aside.*® 


The view which the Jury may have taken was not considered unreasonable and it was 
"It must be further noted that the learned Judge in his letter of reference to this Court 
said, "I do believe that witnesses have to a certain extent been tutored to make 
a consistent story, but 1 am convinced to my own satisfaction that the original 
story they had to tell was true, and that the embellishments which led to 
minor contradictions do not vitiate it.” The learned Judge may be right. 
But the Jury were the judges of the facts, and having regard to the direction 
of the learned Judge it is impossible for this Court to hold that the Jury were not entitled 
to take the view that it would not be safe to convict the accused.*' 


said 


If the view of the 
Jury on a question 
of fact is one that 
was open to tham 
to take, High Court 
will not interfere. 


No interference 
merely because 
another view is 
possible. 


The verdict of the Jury must not be set aside lightly ; due weight must be 
given to it ; and when it is set aside, it must be upon a very substantial 
ground and not merely upon the ground that another view of the evidence 
might have been taken.*® 


Act XVlIl of 1923, S. 81, introduced a few more alterations with the result that 


60. Hari Das (1922) 37 C, L. J. 34 : 24 Cr. L J. 
674 : A. I. R. 1923 C. 108 ; 73 I. C. 770. 

61. Sukhu Bewa (1911) 38 C. L. J. 155 : 25 Cr. 
L. J. 165 : 76 1. C 389 ; Ahirannessa Bibi 
(1923) 27 C. W. N. Ixiii (n). 

62. Profulla (1922) 50 C. 41 : 24 Cr. L. J. 763 : 
A. I. R. 1923 C. 453 : 74 1. C. 267, 

63. Nritya Gopal (1922) 38 1 : 24 Cr, 


L. J. 897 : A. I. R. 1924 C. 317 : 75 I. C. 145 
[Following Sham Bagdi (1873) 13 B. L. R. App. 
19: 20 W. R. 73 and Surnamoyee (1913) 
41 C. 621 : 14 Cr. L. J. 660 : 21 1. C. 900J. 

64. Sristidhar(l922) 37C.L.J. 30: 25 Cr. L. J. 

748 : A. I. R. 1923 C. 97 : 81 I. C. 236. 

65. Punit Chain (1922) 1922 P. 218 : 23 Cr. L.J. 
421 ; A. 1. R. 1922 P. 348 : 67 1,C. 58V 
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S. 307 as amended up to date runs in these words, the amendments made by the last men- 
tioned Act being in italics : — 

307 (1). If in any such case the Judge disagrees with the verdict of the Jurors, or of a 
majority of the Jurors, on all or any of the charges on which any accused person has been 
tried and is clearly of opinion that it is necessary for the ends of justice to submit the case in 
respect of such accused person to the High Court, he shall submit the case accordingly, 
recording the grounds of his opinion, and, when the verdict is one of acquittal, stating the 
offence which he considers to have been committed, and fn such case, if the accused is 
further charged under the provisions of Section SlO, shall proceed to try him on such 
charge as ij the verdict had been one of conviction. 

(2) . When the Judge submits a case under this section, he shall not record judgment 
of acquittal or conviction on any of the charges on which such accused has been tried, but 
he may either remand such accused to custody or admit him to bail. 

(3) . In dealing with a case so submitted the High Court may exercise any of the powers 
which it may exercise on an appeal, and, subject thereto, it shall, after considering the entire 
evidence and after giving due weight to the opinions of the Sessions Judge and the Jury, acquit 
or convict such accused of any offence of which the Jury could have convicted him upon the 
charge framed and placed before it ; and, if it convicts him, may pass such sentence as might 
have been passed by the Court of Session. 

The only two points noticeable in this amendment are: 1st. It is the case of the 
particular accused in respect of whom there is difference between the Judge and the Jury that 
is to be referred ; and 2nd. The provision relating to the charge under S. 310 Cr. P. C. was 
introduced. The amendments made it clear ( what had already been held in K. E. v, 
Babur AH ( 1915 ) 42 C. 789: 19 -Q. W. N. 584 : 16 Cr. L J. 321 ), that the case of 

any of the accused in respect of whom the Judge disagrees with the verdict is to be referred 
(any other accused, in respect of whom Judge agrees with the Jury, is to be convicted 
and sentenced or acquitted, as the case may be ) ; and if the accused, whose case is thus 
referred, is further charged under the provisions of S. 310, the Judge shall proceed to try him 
on such charge as if such verdict had been one of conviction. The latter amendment is 
made to enable the High Court to pass a suitable sentence forthwith if it convicts the 
accused and to remove the inconvenience which was pointed out in E. v. Kandasami (1904) 
30 M. 134. Nothing was said as regards the finality or otherwise of the verdict of 
Jury on questions of fact, and so the same difference in judicial views on the point 
continued to exist; though it seems that the Courts since then have, generally speaking, 
veered round to the old view which was not to interfere with the verdict unless it was 
perverse or unreasonable, as the cases noted below will show. 

Referring to the case law on the subject, it has been said: “This Court is first called 
upon to consider the entire evidence. The Court has then to give due weight to the opinion 
of the Sessions Judge and to the opinion of the Jury. The measure of the relative weight 
attached to these two factors cannot be crystallized into an inflexible formula. The answer must 
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depend upon the circumstance of each case. But the trend of judicial decision hw^ in 
favour of preference of the unanimous verdict of Juries on whom the duty is imf^ by S.799 
o .,»V Sham to decide which view of the facts is true. The weight to be attached to 

“ the verdict of the Jury is. however, necessarily diminished when the verdict 

is not unanimous. On the other hand when the Judge accepts the verdict of 
the Jury as to some of the accused and not as to the others his opinioti is 
weakened in a corresponding measure. But, as we have said, the view 
propounded in the case of Queen v. Sham Bagdi 20 W. R. 73: 13 B, 
L R App- 19 still holds the ground, namely that this Court should not 

interfere with a unanimous verdict of the Jury unless we can ^y decidedly that we think 

that it is clearly wrong. This, no doubt, is a survival of the welUestablished tradition 
nf Endish Criminal Jurisprudence ; but notwithstanding this, due weight must be given 

to the opinion of the Judge as required by the Statute.®® 

In dealing with a case under S. 307 Cr. P. C., the High Court which has not. got 
High Court is not the opportunity to see the witnesses must act with great caution. In 
such a case the High Court is not justified in interfering with the verdict 
of the Jury merely because, in its opinion, the evidence would have 


Bsgdi 13 B. L. R. 
App 19i 20 W.R. 
73 still holds the 
ground, though 
due weight must 
be given to the 
Judge's opinion 
as requir^ by 
the Statute. 


justified in inter 
fering merely be-- 

cause in its opinion ^ 

SrlirJ'" V»m.nted , different cone Won. •’ 
different conclu^ 


Sion. 


2 . 


We note below the later decisions of the different Courts 


A. Calcutta •— 

In the case of a divided verdict, the High Court after considering the whole evidence 
may set aside the majority verdict which gave the accused the benefit of the doubt even though 
it is a question of fact.** The duty of the High Court on a Reference is to consider the 
evidence on the record as it stands ; to weigh the respective opinions of the Sessions 


66. Dhananjay (1923) 51 C. 347 : 38 C.LJ. 384 : 
25 Cr. LJ. 758 : A.I.R. 1924 C, 321 : 81 I.C 

246. ^ . 

67. AkbarMolla (1923) 51 C. 271 : 38 C.LJ. 
379 : 25 Cr. L.J. 773 : A.l.R. 1924 C. 449 ; 
81 I.C. 547 [following Reg. v. Bertrand (1867) 
L.R. I P. C. 520 at P. 535: 4 Moore P. C. 
(N.S.) 460 : 36 LJ.P.C 51 : 16 L.T. 752 : 16 
W. R. 9 (Engv) : 10^ Cox. C. C. 618 : 16 E. R. 
391 anU referring to Sham Bagdi (1873) 20 
W. R. 73 t 13 B. L. R. App. 19 and Nritya 
Gopal (1922) 38 C. U J. 1 : 24 Cr. L. J. 897 : 
75 I.C. 145]. In Reg. v. Bertrand, noted above, 
Sir John Coleridge said, “The most careful 
note must often fail to convey the evidence 
fully in some of its most important elements; 


those for which the open oral examination of 
the witness in presence of prisoner, Judge and 
Jury is so justly prized. It cannot give the 
look or manner of the witness ; his hesitation, 
his doubts, his variations of language, his 
confidence or precipitancy, his calmness or 
consideration ; it cannot give the manner of 
the prisoner, when that has been important; 
upon the statement of anything of patcicular 
moment ; * * it is, in short, or it may be, the 
dead body of the evidence, without its 
spirit, which is supplied, when given openly 
and orally, by the car and eye of those who 
receive it." 

68. B»nsi Sheikh (1923) 51 C. 469 : 26 Cr. L- J. 
24 r A. 1. R. 1924 C. 718 s 831. C. 504. 
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Judge and the Jury and then to form its own conclusion ; when this process has been 
carried out and the opinions of the Judge and the Jury have been measured, in the 
result the verdict of the Jury should stand unless the evidence and the opinion of the 
Judge show clearly that it is wrong and that in the interest of justice it should be reversed.®* 
S. 307 Cr. P. C. does not require the High Court to reconstruct the verdict but 
only to give due effect to it as well as to the opinion of the Sessions Judge. * * The 

real test is to see whether the verdict is so unreasonable that reasonable men could not 

have arrived at the verdict ; so the High Court will not interfere unless it can be said 
that it was not possible for the Jury to have arrived at the verdict. ’ ‘ Unless the verdict 
is perverse or unsustainable it will not be interfered with,^® but it is not necessary 
that it should be perverse. ^ ® Where a case rests entirely on oral evidence the Jury who 
saw the witneses and heard them are the most competent to judge as to the value of 
such evidence, and effect should be given to their verdict in a Reference under S. 307 Cr. 
P. C.^* It was said in another case*® : — It may be that if 1 were to try the accused 
with the assistance of a Jury I should have felt inclined to agree with the view taken by 
the Judge ; but as we have got to give due weight to the verdict of the Jury and also 
to the opinion of the Judge what we have to be satisfied about in order to be able 
to interfere is that the verdict of the Jury is wrong and the view taken by the Judge 
is right. Though great weight attaches to the opinion of the Jury on questions which 
are purely questions of fact, yet the High Court will not accept even a unanimous 
verdict of guilty if the whole case appears to be suspicious.'® It is the duty of the High 

Court not only to consider the entire evidence but to give due weight to the verdict of the 

Jury and the opinion of the Judge, and where it appears that the Jury might come 
to the conclusion at which they arrived and their verdict could not be said to be perverse, 
the High Court ought not to interfere.” A Jury returned a verdict of not guilty, but one 


69. Jamaldi Fakir (1923) 51 C. 160 : 28 C. W. N. 
536 : 25 Cr. L J. IGOO : A. 1. R. 1924 C. 701 : 

81 I. C. 712. 

70. Sagarmal (1924) 28 C. W. N. 947 : 40 C. L. J. 
135 : 25 Cr. L. J. 1217 : A. 1. R. 1924 C. 960 : 

82 I. C. 145. 

71 Golamkader (1924) 28 C. W. N. 876: 25 
Cr. L. J. 1284 : A. 1. R. 1924 C. 956 ; 82 I. C. 
356 ;Har Mohan Das (1927) 54 C. 708:28 
Cr. L. J. 903 : A. I. R. 1927 C. 848 : 105 I. C. 
231 ; Premananda (1925) 52 C. 987 : 29 
C. W. N. 738 ; 42 C. L. J. 247 : 26 Cr. L. J. 
1256 : A. I. R. 1925 C. 876 : 88 I. C. 1000 ; 
Khuday Cazi (1928) 48 C. L. J. 541 : 30 Cr. 
L. J. 125 ; 1 13 I. C. 285. 

72. Abinash (1924) 52 C. 172 : 28 C. W. N. 995 : 
26 Cr. L. J. 350 : A. 1, R. 1924 C. 1029 : 84 
1. C. 654. 

73. Jahgr Sheikh (1926) 30 C. W. N. 912: 45 


C. L. J. 20 : 27 Cr. L. J. 1402 : A. I. R. 1926 
C. 1107:98 1. C. 714. 

74. Faratulla (1924) 40 C. L. J. 592 : 26 Cr. L. J. 
677 : A. 1. R. 1925 C. 394 : 86 I. C. 53. 

75. Nishi Kama (1924) 41 C. L. J. 35: 26 Cr. 
L. J. 805: A. 1. R. 1925 C. 528: 86 I. C. 
453. 

76. Yakub (1925) 30 C. W. N. 859 : 27 Cr. L. J. 
1341 ; A. 1. R. 1926 C. 1034 : 98 1. C. 413 ; 
Mamat Ali (1926) 44 C. L. J. 233 : 28 Cr. L.J. 
19 : 99 I. C. 51. 

77. Mofizel Peada (1925) 29 C. W. N. 842 : 26 

Cr. L. J. 1298 ; A. I. R. 1925 C. 909 : 89 I. C. 
242;:Nagar Ali (1928) 56 C. 132: 32 

C. W. N. 952 : 30 Cr. L. J. 584 : A. 1. R. 
1929 C. 287 : 1 16 I. C. 171 ; Izazuddin (1928) 
32 C. W. N. 894 ; 30 Cr. L. J. 804 ; 1 17 I. C. 
602;Balai (1929) 50 C. L. J. 518: 31 Cr. 
L. J. 667 : A. i. R. 1930 C. 141 : 124 I. C. 


89 
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of the jurors was not competent to act as a juror as he had not been summoned ; the 
Judge made a reference under S. 307 disagreeing with the verdict ; Held, that though the 
Court was not properly constituted and the verdict was a nullity, yet as the verdict was in 
accordance with the facts of the case as established by the evidence, the Court should not 
interfere.^* It was not contemplated that the High Court should upset the verdict unless it is 
perverse, i.e., the Jury deliberately refused to do their duty as jurors or that they failed to 
comprehend the evidence.’^ Interference with the verdict of a Jury except in the case 

of a frequent and patent miscarriage of justice is dangerous and liable to lead to the 

condemnation of innocent people.®® 

But in one case the Calcutta High Court has said : — 'The point of view from which 
references under S. 307 should be considered by the High Court has been the subject of 
numerous judicial decisions. They seem to vary from the extreme view that the High Court 

should be very reluctant to interfere with a verdict of a Jury to the view that the High Court 

in dealing with these references is to be guided by the plain words of the Code. Speaking 
for myself I have always thought that I am upon firmer ground if I adhere to the strict words 
of the Code and do not interpret the Code in the light of the practice in other countries, where 
law and conditions are different. Here the Code is explicit. The High Court shall, after 
considering the entire evidence and after giving due weight to the opinions of the Sessions Judge 
and of the Jury, acquit or convict the accused. The Code would not seem to put the opinion 
of the Jury on any higher plane than the opinion of the Judge ; both should be given due 
weight. There is no suggestion that more weight should be given to the opinion of the Jury 
than to that of the Judge. Speaking for myself I should, as a general rule, be inclined to 
attach more weight to the opinion of the learned Sessions Judge. He, equally with the Jury, 
has heard the witnesses and has been able to observe their demeanour. He has been trained 
to weigh and appreciate evidence and further he must give reasons for his opinion. The 
Jury are a body of laymen unaccustomed to weigh or appreciate evidence, who give no 
reasons for their opinion. Obviously an opinion supported by reason is likely to carry more 
weight than an opinion entirely unsupported by reasons.''® ^ 

B. Bombay : — 

It is only when, as a matter of fact, the High Court is of opinion that the verdict of the 
Jury is perverse that it can, on a reference, place its own opinion against the opinion of the 
Jury.® ^ 


486 ; Meajan (1929) 31 Cr. L. J. 698 : A. I, R. 
1929 C. 737 : 124 I. C. 523. 

78. Irjan (1927) 46 C. L. J. 241 : 28 Cr. L J. 874 : 
A. I. R. 1927 C. 820 : 104 I. C. 714. 

79. Bhondar (1931) 35 C. W. N. 1212 : 54 C.L. J. 
499 ; 33 Cr. L J. 11 : A. 1. R. 1931 C. 601 ; 
134 I. C. 1053 ; Nashai Sardar (1932) 56 
C. L. J. 19 (S. B.) : 33 Cr. L. J. 593 : A. I. R. 
1932 C. 656: 138 I. C. 278. 


80. Bishnu Chandra (1933) 37 C. W. N. 1180 
(S. B.) : 34 Cr. L. J. 918 : A. I. R. 1933 C. 
665 : 145 I. C. 236. 

81. Ram Chandra (1927) 55 C. 879 : 29 Cr. L. J. 
823 : A. I. R. 1928 C. 732 : 111 1. C. 327, 
per Cuming J. 

82. Walker (1924) 26 Bom. L R. 610 : 26 Cr. L. J. 
21 1 : A, I. R. 1924 B. 450 : 83 I. C. 995. 
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In a case tried under Chapter XXXIII the Judge disagreed with the Jury, who unanimously 
found the accused not guilty, and made a reference under S. 307 Cr. P. C. The High Court 
observed ; "In a case tried under this Chapter the finding of the Jury on a question of fact 
is no longer final ; and under the circumstances we think that the authorities which lay down 
that the High Court will not interfere in a case under S. 307 Cr. P. C., unless it is shown that 
the verdict of the Jury is wholly unreasonable or perverse lose much of their force and really 
p8iss very little appreciation. We consider that it is our duty in the present case to consider 
all the evidence in the case and to give judgment after considering it as well as the opinions 
of the Sessions Judge and the Jury.’’® But it has also been held that the High Court cannot 
interfere unless it is satisfied that the verdict of the Jury is perverse, that is to say, that no Jury 
on the evidence would have entertained any reasonable doubt as to the guilt of the accused ; 
it will not interfere with the verdict merely because on a perusal of the evidence the Judges 
think that they would have come to a different conclusion from that to which the Jury 
arrived.® * 

C. Madras : — 

In a case of reference the High Court, in examining the evidence for itself, has thrown 
upon it the burden of examining for itself the entire evidence, deriving such assistance as 
it can, by giving due weight to, without being bound by, the opinions of the Sessions Judge and 
the Jury ; the opinion of the Sessions Judge is that as expressed in the reference or at the 
hearing, and the opinion of the Jury is usually found expressed in the verdict ; in such a case 
as the above the High Court must make up its own mind, realising that it has a disadvantage in 
not having seen the witnesses, but has a more free hand than a Court of Appeal generally 
has.® ® This decision suggested that on a reference the case is reopened and no particular 
weight should be attached to the verdict of the Jury. The decision was, however, soon after 
over-ruled by a Full Bench and it was laid down that it is not within the province of the High 
Court to examine the evidence and decide for itself whether in its opinion the evidence 
justified the verdict arrived at, but it should examine the evidence to see whether upon that 
evidence the verdict is such as a reasonable men could give.® * The High Court will not re-try 
the case as if there has been no trial ; but on the assumption that the Judge will not make a 
reference unless he thinks that the verdict is manifestly wrong, the High Court with confine 
itself to the' question whether the Judge's opinion on the verdict, i-e., whether it is perverse, 
unreasonable or altogether against the weight of evidence, is correct.® ’’ 

D. Allahabad : — 

The High Court in dealing with a reference has full powers to refer all matters in 
connection with a verdict of acquittal by a Jury with which the Judge has disagreed and which 

83. Bimal (1924) 26 Cr. L. J. 1241 : A. 1. R. 1925 86. In re Veerappa (1928) 51 M. 956 (F. B.) : 30 

L 401 : 88 I. C. 857. Cr. L. J. 317 : A. I. R. 1928 M. 1186: 114 

84. BaiLali(1932) 34Bom.L. R. 896: 33 Cr.L.J. I. C. 353. 

745 * 1391.0. 272. 87. Venkataohata (1931) 1931 M. W. N. 1053: 

85. In re Nanni Kudumban (1923) 45 M. L. J. 33 Cr. L. J. 215 ; A. I. R. 1932 M. 21:136 

406 : 25 Cr. L J. 145 : A. I. R. 1924 M. 232 : I. C. 33. 

76 I. C. 289. 
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he has referred ; but the High Court will not interfere with the verdict unless it is perverse and 
clearly and manifestly wrong ; the advantage of adopting this course is that it secures the object 
of the Legislature in creating juries and any undue interference with the verdict of a Jury tends 
to diminish the sense of responsibility which it is desirable the Jury should cherish.** The 
verdict should be interfered with when it is perverse or patently wrong.* * Though the High 
Court has a wide discretion it should always give some weight to the finding of the Jury, and if 
the Jury's verdict is not unreasonable but is merely dissented from by the Judge on the ground 
that the Jury did not believe the evidence which the Judge believed the High Court should not 
interfere.*® The High Court has undoubted jurisdiction to disregard the verdict of the Jury 
and to convict the accused, if it is of opinion that the verdict of the Jury was perverse,*^ 

E. Patna 

It is not sufficient to show that another Jury might have formed a different opinion ; it 
must be shown that no reasonable body of men would have returned the verdict complained 
of.** The High Court will not interfere unless it be for special reasons and under special 
circumstances ;** or unless it is of opinion that the verdict cannot be supported by any 
evidence on the record.® '* The High Court has power to consider the entire evidence and is 
not bound to accept the verdict even in so far as it has been accepted by the Judge.*® The 
verdict of a Jury has more weight than the opinion of the assessors and should not be set aside 
unless no sensible man could have arrived at that verdict, particularly in the case of a verdict of 
acquittal.** The verdict should be set aside only when it is manifestly wrong and not in every 
case where there is a doubt whether it was right or whether a different view from that of the 
Jury can be entertained.*’ In a case depending entirely on oral evidence the verdict of the 
Jury ought not to be lightly disturbed, for they saw and heard the witnesses and were the 
most competent persons to judge as to the value of what they saw and heard.** In such a 
case, unless the verdict is perverse the High Court will not interfere.** 


88. Pannj Lat (1924) 46 A. 265 : 25 Cr. L. J. 
981 : A. I. R. 1924 A. 411 : 81 I. C. 629. 

89. Jukhan (1929) 1929 A L. J. 509 : 30 Cr. L. J. 

1078 : A. I. R. 1929 A. 338 : 1 19 I. C. 443. 

90. Madan Copal (1931) 1931 A. L. J. 695 : 32 
Cr. L. J. 1028 : 133 1. C. 475. 

91. Sri Kishan (1935) 1935 A. L. J. 1019: 37 
Cr. L. J. 135: A. I. R. 1935 A. 970: 159 
I. C. 621. 

92. Zahir Haider (1925) 27 Cr. L. J. 1041 : A. I. R. 
1926 P. 566 : 97 I. C. 17; Ali Hyder (1923) 
26 Cr. L. J. 856 : A. 1. R. 1923 P. 474 : 86 
1. C. 712. 

93. Bajit Mian (1927) 6 P. 817 : 29 Cr. L. J. 81 : 
A. I. R. 1928 P. 120 : 106 1. C. 673. 

94. Gobind Singh (1926) 5 P. 573 ; 27 Cr. L. J. 
1308 : A. 1. P.. 1926 P. 535 : 98 1. C, 252. 


95. Wazira Mahto (1927) 30 Cr. L. J. 390 : A. 1. R. 
1928 P. 596 : 115 I. C. 229. 

96. VidyasagarPande(1928) 8 P. 74: 29 Cr. L. J. 

1035 : A. I. R. 1928 P. 497 : 112 1. C. 363. 

97. Ramdas(1928) 8 P. 344: 30 Cr. L. J. 721: 
A. 1. R. 1929 P, 313: 117 1. C. 173; Rafi 
Mian (1932) 11 P. 669 : 33 Cr. L. J. 877: 
A. I. R. 1932 P. 246: 1391. C. 885; Suar 
Cola (1934) 36 Cr. L. J. 262: A. 1. R. 1934 
P. 533: 152 I. C. 1021. 

98. Kameshwar (1933) 34 Cr. L. J. 828 : A. I. R. 

1933 P. 481 : 144 1. C. 872. 

99. Sitalu (1933) 14 P. L. T. 217: 34 Cr. L. J. 
731:A. 1. R. 1933 P. 273: 144 I. C. 246; 
Bhagwat (1935) 16 P. L. T. 603 : 36 Cr. L J. 
1502 ; A. 1. R. 1935 P. 433 : 158 I. C. 1 131. 
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F. Lucknow : — 

The language of the Court does not justify any undue preference being given to the 
opinion of the Jury over that of the Judge ; the Court has to weigh both the opinions and 
consider the entire evidence just as it would consider any other matter coming before it for 
decision.' A different view has been taken in subsequent cases. It has been held 
that the question to be decided was whether the verdict of the Jury was manifestly wrong or 
perverse and the High Court has not to decide on what would appear to it as true or false 
but to consider whether the view taken by the Jury was such as could not be supported on 
any consideration of the evidence whatsoever. ' ® ' So also, it was held that the High Court 
will not convert an acquittal into a conviction where the verdict cannot be held to be perverse 
or unreasonable or as patently bad and perverse;'®® or where the Jury’s view was 
bad or impossible ; '®* or unless the verdict can be termed as a perverse verdict;'®* or 
unless the verdict is one contrary to the evidence or at least totally unjustified by the 
evidence.' ®* 

G. Nagpur ; — 

The High Court will interfere with the verdict only when it is obviously perverse or 
manifestly wrong and unreasonable.'®' 

3. ‘The Judge'. — 

In the Code of 1872, the expression was ‘Sessions Judge'. The word 'Sessions’ was 
omitted when by Act 111 of 1884, S. 8, a new Section 451 A was added by which S. 307 was 
made applicable to Jury trials before the District Magistrate in the case of European British 
subjects.'®* The Act has now been repealed by Act Xll of 1923, but the word "Sessions" 
was not re-introduced. 

A case can be submitted under S. 307 only by the Sessions Judge who has held the 


too. Ram Charan (1923) 11 O. L. J. 210 : 25 Cr. 
L. J. 785; A. I. R. 1924 O. 314: 81 1. C. 
305. . 

101. Mohammad Shafi (1925) 26 Cr. L. J. 1576 : 
A. I. R. 1926 O. 57 : 90 I. C. 536. 

102. Shaukat Husain (1927) 28 Cr. L. J. 895: 
A. 1. R. 1927 0.607: 104 I. C. 911. 

103. Maharaj (1928) 3 Luck. 456 : 29 Cr. L.J 452 : 
A. I. R. 1929 Q 86 : 108 I. C. 900 ; Ram Dass 
(1932) 9 O. W. N. 301 ; 33 Cr. L. J. 465 : 
137 1. C 346 ; Asghar (1933) 10 O. W. N. 
883 ; 35 Cr. L. J. 33 : 146 1. C. 303. 

104. Chiraunji Lai (1930) 5 Luck. 720 : 7 O. W. N. 
376 : 31 Cr. L J. 719 ; A. I. R. 1930 O. 334 : 
124 I. C. 661 ; Chupai (1933) 10 O. W. N. 
971 ; 35 Cr. L. J. 285 : 147 I. C. 53. 


105. Chheda (1933) 8 Luck. 439 : 34 Cr. L.J. 795 : 
A, 1. R. 1933 O. 181 : 144 1. C. 582 ; Abdul 
Rahim (1934) 1 1 O. W. N. 905 ; 35 Cr. L. J. 
1130: A. 1. R. 1934 O. 399 : 150 I. C 845. 

106. Bhagwan Din (1928) 6 O. W. N. 40 : 30 Cr. 
L. J. 570: A. I. R. 1929 0. 280:116 I. C. 
207. 

107. Kankaya (1926) 22 N. L. R. 42 : 27 Cr. L. J. 
773 : A. I. R. 1926 N. 308 : 95 1. C. 309 ; 
Mohammad Hadi (1928) 3 Luck. 494 : 29 Cr. 
L. J. 983 : A. I. Fk. 1928 O. 277 : 1 12 I. C. 
103; Ramdayal (1928) 30 Cr. L J. 789; 
A. 1. R. 1929 N. 113: 117LC. 277. 

108. See Me Carrhy (1887) 9 A. 420 ; 7 A. W. N. 

39. 
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trial. He is comp^ent to act for this purpose even after he has vacated office, and reverted 
to the post of a Magistrate.' 

A Judge of the Sind Judicial Commissioner's Court has no power to make a reference 
when he tries a Sessions Case."® 

4. Disagrees with the verdict of the Jury. — 

Formerly, the disagreement was to be such a complete dissent as to lead the 

Judge to consider it necessary, for the ends of justice, to submit the case to the High 
Court.'" This was whittled down, and now it is sufficient for a reference, if the Judge 
disagrees and is clearly of opinion that the reference should be made for the ends of 
justice. The Patna High Court has, however, recently held that the Sessions Judge 

should not refer a case to the High Court unless his dissent from the opinion of the 

Jury is such a complete dissent as to lead the Judge to consider it necessary, for the 

ends of justice, to submit the case to the High Court, and where such complete dissent is not 
recorded the verdict of the Jury must stand."® A disagreement within the meaning of S. 307 
is one of the conditions precedent to a reference ; it is doubtful whether a Judge is justified 
in referring the case to the High Court where his quarrel with the Jury’s verdict is not that the 
persons who were found guilty should in fact have been found not guilty but that logically the 
persons who have been found not guilty should have been found guilty as well."® The 
expression "Not agreeing with but accepting the verdict,” which is often used by Judges when 
accepting the verdict of the Jury with which they do not agree, has been characterized as a 
deplorable mode of expression.' ' * See Notes under Heading Hidory of the Section, ante. 

As regards the meaning of the word Verdict', see notes under that heading in Chapter 
VIII of Part II, ante. 

See also notes under the heading " Verdict when not to prevail" in that Chapter. 

5. Cases of offences triable partly by Jury and partly by Assessors. — 

If the same body are to sit as jurymen and assessors, no reference can be based by the 
Sessions Judge upon the answers of the persons who were in fact the Jury but gave the answers 
in their capacity as Assessors."® Four persons were tried by the Sessions Court on charges 
under Ss. 395, 396 and 302 I.P.C. The Jury returned a verdict of guilty against Nos. 1 6- 4 and 
of not guilty against Nos. 2 fir 3. The Judge overlooked the provisions of S. 269 Cr. P. C. 
Cl. 2., under which the first head of charge being triable by Jury the other heads should also 
be so tried, and he treated the Jury as assessors in respect of the second and third counts. 
He differed from the Jury in respect of those counts as regards Nos. 1 S- 4, and concurred 

109. Oil Mohamcd (1904) 2 C. L. J. 48 : 2 Cr. L. J. 

386. 

1 10. Jiand (1928) 22 S. L. R. 349 (F. B.) ; 29 Cr. 

L. J. 945 : A. I. R. 1928 S. 149 : 1 1 1 I. C. 865. 

til. Bhawani (1878) 2 B. 525 and the Code of 1882. 

1 12. Rafi Mian (1932) 1 1 P. 669 : 33 Cr. L. J. 877 : 

A. I. R. 1932 P. 246 s 139 I. C. 885. 

113. Makhan Lai (1933) 37 C. W. N. 591 : 34 Cr. 


L. J. 965 ; A. I. R. 1933 C. 472 : 145 I. C. 
365. 

1 14. Ebrahim Molla (1928) 56 C. 473 : 33 C. W. N. 
371 : 30Cr. UJ. 1036: A. l.R. 1929 C. 415: 
1 19 1. C. 290. 

115. In re Paohaimuthu (1932) 55 M. 715 : 33 C:r. 
L J. 533 : A. I. R. 1932 M. 512 : 137 1. C. 
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with them in respect of Nos. 2 6-3. Being of opinion that the four prisoners were guilty 
of dacoity and not guilty of the other offences he referred the case to the High Court under 
S. 307 Cr. P. C. TTie High Court said : “In our judgment the unanimous opinion of the 
Jury on the second and third heads of charge must be treated as a formal verdict ; the law 
made them the proper judges of the evidence and the facts, and the irregularity on the part of 
the Court could not deprive them of that power, or their opinion of its proper legal effect.* V* 
Charges triable by Jury should be separated from those triable by assessors, and a reference can 
be made only in respect of the former charges.* * * 

A Sessions Judge tried by Jury an accused on two charges, one of which was triable and 
the other was not triable by Jury, and dissenting from the verdict of the Jury referred the 
whole case to the High Court. H^ld : that he should have first recorded the opinion of the 
Jury as assessors regarding the charge not triable by Jury, and that the High Court could treat 
the verdict on the latter charge as valid.* ** Where the accused were charged with distinct 
offences, some of which were triable by Jury and some with the aid of assessors and the case 
having been tried as a Jury and Assessor case, the Jury as such returned an unanimous verdict 
of ‘not guilty’ and as Assessors expressed the opinion that the accused were 'not guilty of any 
offence’ and thereupon the Assistant Sessions Judge, disagreeing with the Jury, referred the 
whole case to the High Court : Jde/d. that the reference should be rejected as being pre- 
mature. The proper procedure for the Assistant Sessions Judge was to dispose of the charges 
which were triable with the aid of assessors, by recording a finding of acquittal or conviction 
and then to consider whether the interests of justice required that he should make a reference 
under S. 307 on the other charges. * * * When the accused was tried by a Jury on a charge 
which was triable with the aid of assessors, it was held that the accused was validly tried, and 
the trial was complete when the Jury had returned their verdict ; and that the Judge was 
bound under the circumstances, either to give judgment in accordance with the verdict, or, 
if he disagreed with it, to submit the case for the orders of the High Court, as provided by 
Ss. 306 and 307.* (See notes under S. 269 (3) in Ch. I ). Even where the Judge 
discovers the mistake he may treat the trial as legal and refer the case to the High Court under 
S. 307, should he disagree with the verdict.*®* 

6. “All or any of the charges has been tried”. — 

See Notes under the heading "History of the Section," ante. Where the prosecution 
on the graver charges has failed, not because the evidence as to what happened is false but 
because the facts alleged do not amount to the graver offences, the Sessions Judge, who has 
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accepted the Jury’s verdict so far as the graver charges are concerned, may nevertheless 
make a reference where he thinks that there should be a conviction on the minor charges.*®* 

7. Any accused person. — 

The word 'any' was substituted for the word 'the’ by Act XVIi I of 1923, S. 81. See 
notes under heading “History of the Section," ante. 

Sub S. (2) does not mean that when the Judge is not prepared to accept the verdict of the 
Jury in its entirety, the whole case is to be referred to the High Court. It only contemplates 
reference in the case of those persons in respect of whom the Judge declines to accept the 
verdict. When the Judge agrees with the verdict in respect of any particular accused, he 
ought to convict and sentence or acquit that accused as the case may be.**® If the case as 
against all the accused, including the case of the accused in respect of whom there is no differ- 
ence between the Judge and the Jury be referred, the High Court will pass orders in accordance 
with the Jury’s verdict, and consider the reference only in respect of those accused in respect 
of whom they differ.* * * 

8. When the Judge should refer. — 

In an early case, on the trial by a Jury on acharge of murder, the Jury found the accused 
not guilty of the offence of murder, but convicted him of culpable homicide not amounting to 
murder. The Sessions Judge, although he disagreed with the verdict, declined to submit the 
case to the High Court under S. 263 Cr. P.C. He recorded his separate orders, one discharg- 
ing the accused of murder and the other convicting him of culpable homicide. The Local 
Government thereupon directed the Legal Remembrancer to appeal under S. 272 of the Code 
against the order acquitting the prisoner of the offence of murder and in pursuance of this 
direction an appeal was filed. Held, that the appeal lay, as the order of the Sessions Judge 
following the verdict of the Jury acquitting the prisoner is a judgment of acquittal within the 
meaning of S. 272. Jackson, J., said, — "1 confess that 1 should have greatly desired that the 
Sessions Judge who tried the case in the Court below had thought right to set out in the 
proceeding the grounds upon which he abstained from doing that which the law enjoins him to 
do under S. 263 and not imposed upon the Judges of this Court the painful duty of passing 
the proper sentence in the case,**® 

The direction of making a reference should always be exercised when the Judge thinks 
that the verdict is not supported by the evidence, because it is the only way in which 
miscarriage of justice by the perverse verdict of a Jury can be remedied by the High Court. *** 

122. Hari Das (1922) 37 C. L. J. 34 : 24 Cr. L. J. 584 : 21 C. L J. 492 ; 16 Cr. L. J. 321 : 28 

674 : A. I. R. 1923 C. 108 : 73 1. C. 770. See I. C. 657. 
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Gm. IVI kEFEREfslGES 713 

The Judge is bound to refer if he disagrees with the verdict of the Jury and is clearly 
of opinion that reference is necessary for the ends of justice. ' ^ ^ Reference is not justifiable 
when on the Jury's charge, the prosecution evidence is so open to hostile criticism as to 
warrant suspicion.*** But it is not improper merely because there was a weak link in it 
which he asked the Jury to consider, and advised them to pause before returning their 
verdict ; * * ® or it is arguable, on the face of the charge, that the verdict was not altogether 
unreasonable.**^ But it is not in every case of doubt, nor in every case in which a view 
different from that of the Jury can be entertained on the evidence, that a reference under 
S. 307 is to be made to the High Court ; the verdict of the Jury should be manifestly 
wrong before such a reference is made. * * * It may not be correct to say that the reference 
should be made only when the verdict of the Jury is manifestly wrong ; 
where the Sessions Judge forms the view that the prisoner had not committed any 
offence but the Jury found him guilty, the Judge has no option but to refer the case, In a trial 
by a Jury the position of a Judge in India differs from that of a Judge in an English Court who 
is merely an instrument for passing a sentence or directing a release, once a verdict is given. In 
India under the mandatory provisions of Ss. 306 and 307 Cr. P. C., the Judge must make up 
his mind whether he agrees or disagrees with the verdict and in the latter case form an opinion 
on the necessity, for the ends of justice, of submitting the case to the High Court.*** 

In a certain case, the Jury found the accused guilty by a majority of 3 to 1, and the 
Sessions Judge, though not agreeing with the verdict, accepted it inasmuch as he was unable 
to say that it was perverse : Held, that it is no longer the law that before making a reference the 
Judge must be satisfied that the verdict is perverse, it is sufficient that he should be clearly of 
opinion that a reference is necessary for the ends of justice ; that the Judge's view of the 
evidence was the better view and that it would have been well if he had made a reference.*** 
But the Madras High Court has recently held that a reference should be made by the Sessions 
Judge only in cases where in his view the verdict of the Jury is perverse or unreasonable or 
altogether against the weight of evidence.* 

Even though the Judge has expressed the opinion that he does not agree with the 
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unanimous verdict of the Jury, still the Judge is not bound to refer the case to the High Gjurt 
under S. 307. He has a discretion in the matter and may accept the verdict though he did 
not agree with it and may pass sentence on the accused.’ ** The Section gives a discretion 
to the Judge in the matter of reference and it is only when he disagrees with the verdict of 
the Jury and is clearly of opinion that it is necessary for the ends of justice to submit the case to 
the High Court that he can so submit it. Failure to submit the case is not a ground for inter- 
ference by the Court on appeal.’ ** 

S. 306 Cr. P. C. does not require that the Judge should agree with the verdict of the Jury 
before accepting it, but only that he should not think it necessary to express disagreement. If 
he does think it necessary to express disagreement, then his only course is to refer the case to 
the High Court under S. 307, but the High Court, in a reference under S- 307, will not interfere 
with the verdict of the Jury unless such verdict is perverse. It may, therefore, not infrequently 
happen that a Judge trying a case with a Jury considers that the appreciation of evidence by 
the Jury is incorrect, and that their verdict is wrong, but at the same time it is not so perverse 
a verdict as to justify a reference to the High Court. In this case there were two charges 
against the accused, one under S. 302 I. P. C., triable by Jury and the other under S. 201 
1. P. C., triable with the aid of assessors. The Judge accepted the verdict of not guilty 
of the Jury and acquittal on the charge under S. 302, although he considered the verdict 
wrong ; but he disagreed with the opinion of the jurors as assessors on the charge under 
S. 201 and convicted the accused. Held, that the Judge was right in acting upon his 
own view of evidence and was not bound to make a reference to the High Court. ’ ® ’ 

It is open to the Sessions Judge to disagree with the Jury ; it is incumbent upon him to 
do so, if he is clearly of opinion that such a course is necessary for the ends of justice ; but 
this does not require that he should make reflections upon the conduct of the jurors, 
which are not supported by evidence on the record. Such reflections are unfair to the jurors 
to the Sessions Judge and to the High Court.’®* If his dissent is not so complete as to 
lead him to consider it necessary for the ends of justice to refer the case, his refusal to do 
so is right ; but if his dissent is clear, full and complete, and the ends of justice demand a 
reference, it is obligatory and not discretionary to refer the case.’®* Section 307 Cr. P. C. 
places a powerful weapon in the hands of the Judge in the Mofussil, and it is not available to a 
Judge of the High Court sitting in Sessions, to prevent miscarriage of justice on account of a 
wrong verdict on the part of a Jury, and on a view of its provision it is necessary that the trial 
Judge should for himself appreciate the evidence and form his own opinion on the case so 
as to see whether it is necessary for the ends of justice to make a reference against the 
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verdict.**® But it has been held that the High Court has no power to direct the Sessions 
Judge to make a reference under S. 307 Cr. P. C.*** If he does not believe that the verdict 
is right, it is his duty to refer the case to the High Court.**® Where the evidence against the 
two accused is the same, but the Jury found one guilty and the other not guilty, the verdict is 
manifestly perverse, and the Judge is bound to refer the case to the High Court. * * ® But 
the fact that upon the same evidence the Court convicted certain other persons who were tried 
in another case can be no justification for submitting the case under S. 307 Cr. P. C., unless 
the Judge himself considered the evidence against the present accused reliable, independently 
of the result of the other trial.*** Reference is not obligatory when the Judge does not 
think it necessary in the interests of justice.**® Where the Sessions Judge recorded that he 
saw no reason for not accepting the verdict of the Jury and adjourned the trial to pass 
sentence, he was not competent to reconsider the case and to refuse to accept the verdict and 
refer the case to the High Court ; in such a case the High Court refused to consider the 
reference and directed the Sessions Judge to pass sentence.**® It is not competent to a 
Sessions Judge to examine witnesses in a Jury trial after the Jury has gone and in the absence 
of the accused and then to act on the evidence in determining whether or not he should 
differ from the Jury and refer the matter to the High Court.*** Necessity for reference to 
the High Court for ends of justice in the opinion of the Sessions Judge, is one of the two 
conditions for the application of the Section ; mere disagreement between the Judge and Jury 
is not enough,*** The words "necessary for the ends of justice, etc.," mean something more 
than mere complete disagreement ; and the necessity of submitting a case must depend on the 
gravity of the offence and its prevalence, and considerations of a similar nature.**® Where 
the Judge agrees with the view that no offence was committed under S. 459 1. P. C., but is of 
opinion that the accused is guilty of the minor offence under S. 325, though the Jury returned 
a verdict of not guilty, the Cr. P. Code provides no other course than submittal of the case 
to the High Court.*®® A reference is not incompetent if it is on a minor charge on which 
the Judge is in disagreement with the Jury, though on the major charge there has been 
agreement.*®* 

Where the verdict of the Jury did not proceed upon a consideration of the evidence 
for the prosecution which was all one way and absolutely free from any taint, the verdict is 
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clearly perverse, Jtnd the Judge can refer the case.*®* In a joint trial the evidence against all 
was to the sanrie effect, and the Judge summed up for the acquittal of all. But the verdict of the 
Jury was not guilty with regard to one and guilty with regard to the rest ; and the Judge 
agreed with the Jury with respect to the former ; in such a case the procedure to be followed 
by the Judge is that he should refer the verdict of the Jury in respect of the other accused as 
flagrantly perverse.* ®® But where the charge to the Jury indicated that there were materials for 
conviction under S. 366 1. P. C., or under S. 363 1. P. C., and left it to the Jury themselves to 
determine whether the conviction should be one under S. 366 or S. 363, a verdict under S. 363 
cannot be held to be perverse.*®* 

An unreasonable verdict is one which is contrary to evidence or at least totally unjusti- 
fied by the evidence.*®® Where the verdict is a verdict which would not have been come to 
by a reasonable man, then alone a reference under S. 307 is competent and not in every case 
where the Judge disagrees.*®® When the Jury, inspite of the warning by the Judge on 
account of the grave defects in the prosecution case, returned an unanimous verdict of guilty, a 
reference under the Section is justified.*®* 

9. Recording the grounds of his opinion, &c. — 

In submitting the case to the High Court, the Sessions Judge shall record the grounds of 
his opinion that it is necessary for the ends of justice, and, when the verdict is one of acquittal, 
state the offence which he considers to have been committed (S. 307). He should, in his 
letter of reference, set forth the particular facts disclosed by the evidence and the portions of 
evidence, on which he relies for conviction ; he should not merely state that the verdict is 
erroneous and refer to the charge for the facts.*®* An order for reference under S. 307 
must be in the nature of a judgment, giving a proper summary of the evidence and the reasons 
for the opinion of the Judge making the reference. The words “recording the grounds of his 
opinion’’ in S. 307 mean that the Judge making a reference to the High Court should, in effect, 
show the reasons for his opinion in as clear a manner as he would have done if the case had 
not been a Jury case and he had had to write a judgment. In making a reference the Judge 
takes upon himself the responsibility of requiring the Court to “consider the entire evidence’’ 
[as stated in S. 307 (3) Cr. P. C.J : and if he fails to write what is in effect a judgment, there 
is a risk that he may too lightly put the High Court to the trouble of considering the entire 
evidence.*®* A letter of reference should ordinarily state the case and the verdict of the 
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Jury and concisely the gtpund upon which the Judge differs from that verdict : where the 
Judge made a reference on the ground that he could not agree with the verdict as their appre- 
ciation of the evidence was not proper and that on the evidence the accused should have been 
given the benefit of the doubt ; field, that the reference did not satisfy the requirements of the 
law.'*® 

Where the Judge merely stated that the verdict was erroneous and inconsistent, the 
High Court held that the reference was not a proper one and sent back the record to the 
Sessions Judge to submit a proper reference stating the grounds of his opinion and the offences 
which he considers to have been committed.^®* The High Court cannot deal with a 
reference made without compliance with Sub-sections (1) and (2); that is to say, where 
the Judge did not clearly say that it was necessary for the ends of justice to submit the case 
to the High Court and also where he did not. say that he disagreed with the verdict of the 
Jury.'®® The reference must be limited to the evidence admitted and placed before the 
Jury ; police proceedings and diaries not admissible and not, therefore, before them, should 
not be referred to. Special pleading, on behalf of the Police, is improper.'®® Under S. 307, 
a duty is imposed upon the High Court to consider the entire evidence and to acquit or 
convict the accused after giving due weight to the opinions of the Sessions Judge and the 
Jury ; such opinion of the Sessions Judge must be on the merits of the case as based on the 
materials placed before him at the trial and does not include his speculations as to what might 
or might not have influenced the jurors.' ®^ It is the duty of the Judge, when he disagrees 
with a verdict of acquittal, to state the offence which, in his opinion, has been committed.'®* 
It is very desirable, when a Jury brings in a verdict of 'not guilty' and the Judge disagrees 
with it, that the Judge should ask for specific findings on the particular facts on which he 
himself relies ; the High Court could then understand the particular grounds on which 
the Jury proceeded, and it would only be necessary to consider the propriety of those grounds. 
A bare verdict of 'not guilty' may be consistent with a belief of a great part of the evidence 
for the prosecution, as with a total disbelief of every part of it.' ®* The Sessions Judge should 
give reasons for his opinion in sufficient detail to enable the High Court to appreciate it and 
give due weight to it. When on his own showing, in his charge to the Jury, the evidence is so 
open to hostile criticism as to justify the Jury in regarding it with suspicion, the Sessions Judge 
does not exercise a proper discretion in referring the case under S. 307.'®' But the reference 
is competent when the Judge states that the only witness upon whom the prosecution must 
rely in order to succeed is not a witness to be relied upon ; the case is different from a case 
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where the Judge merely takes a view of the evidence, as a whole, different from the view of 
the Jury.’®* 

10. Reference, not in proper form, may be returned. — 

There are instances in which references have been returned for re'submisssion if 
necessary, in cases in which the Judge did not expressly state that he had disagreed 
with the verdict or state the offence of which, in his opinion, the accused was guilty or that 
a reference was necessary for the ends of justice.’ ®* But it has also been held that a mere 
omission to state the offence which he considers to have been committed by the accused, 
will not entail a rejection of the reference.’ ’ ® 

11. Proceed to try him on the charge, under the provision of S. 310 Cr. P. Code, 
if any.— 

The last portion of Sub. s ( I ) of S. 307 has been added by S. 81 of Act XVIII of 
1923. See notes under the heading o/ /9ec/to«'' ante. It is supplementary to 

the remodelled S. 310 substituted for the old one by S. 83 of Act XVIIl of 1923. 

The Madras High Court had held, under the old S. 310 and Sub. s. (2) of S. 307, that 
an accused person, whose case the Judge intended to submit under S. 307, could not be asked 
to plead to a charge of a previous conviction, and that it would be only after he had been 
found guilty by the High Court, when the High Court could direct the Judge to take the 
plea and evidence, if necessary, and certify them (S. 428), and then pass judgment. This 
procedure was cumbrous and an amendment was suggested.”’ Hence the present amend- 
ment. Under the new provision the Judge shall proceed to try him on the charge of previous 
conviction, as if such verdict had been one of conviction. The question of proof of previous 
conviction is one of fact which ought to go to the Jury, and must be determined by the Jury.”* 
With this proof, the whole record is submitted to the High Court, and the High Court can 
now, if it convicts the accused, forthwith pass the proper sentence on him. 

12. The Judge shall not record judgment of acquittal or of conviction on any of 
the charges tried.— Sub-s. (2). — 

The Judge must refer the entire case for consideration by the High Court ; he must 
not enter his finding on any of the charges.”* He cannot make the reference in part ; he 
must refer the whole case.’ ” If the Judge disagrees with the verdict on all or any of the 
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charges, he must submit the case, the whole case, and not merely die matter of the 
individual charge as to which there is disagreement between him and the Jury. Thus, 
where the accused was charged under Ss. 302 and 326 I. P. C., and the Jury returned a verdict 
of ‘not guilty’ under the former, and a verdict of ‘guilty’ under the latter Section, it is not 
open to the Judge to accept their verdict on the latter charge, record a conviction for it, 
express disagreement with their verdict on the former charge and then refer the case to 
the High Court; such a reference is incompetent.”® He should not record an order of 
acquittal or conviction in respect of any of the charges even though he agrees with the verdict 
of the Jury in respect of some of the charges but disagrees in respect of other charges. 

It is not open to a Court of Session to accept the verdict of the Jury on one charge 
and disagree with them on another charge and refer the matter to the High Court.' ’ ' 


S. 307 contemplates only a case in which, without recording any order of acquittal 
or conviction, the ivhole case is referred, including the verdict agreed in by the Judge.' 
The Legislature has given effect to the view expressed by Macpherson, J., in Q v. Udya 
Chawja ( 1873 ) 20 W.R. 73 noted below, which was a decision under the old Code of 1872, 
which originally contained no such provision. There the Judge agreeing with the verdict 
of the Jury on the first three charges recorded a formal order acquitting and discharging the 
prisoners. He disagreed with the verdict of the majority of the Jurors on the 4th charge 
acquitting the prisoners and referred the case to the High Court. Macpherson, J, observed ; 
“Under S. 263 the case being once before the High Court, the Court may convict the accused 
person on the facts, and may pass such sentence as might have been passed by the Court of 
Session. But this Section does not appear to me to contemplate such a thing as that when 
the Sessions Judge has approved of a verdict on certain charges and formally acquitted and 
discharged the accused as to these charges, the High Court, should, on the fijcts, convict on 
those very charges. It seems to contemplate only a case in which, without recording 
any order of acquittal or conviction, the Sessions Judge refers the whole case.” And the 
learned Judge further added : "Even supposing, however, that this Court in strictness 
has power to interfere as regards the charges on which the accused has been acquitted by 
both Judge and Jury., 1 should decline to exercise such a power in the face of the 
unanimous verdict of a Jury, concurred in by the Sessions Judge, whether that verdict 
appeared to me to be wrong or not.’’ The Amendment of 1874 I See Notes under 
heading History oj the Section, ante ] has made the point clear and it has enacted that 
the Judge shall not record judgment of acquittal or of conviction on any of the charges 
on which the accused has been tried. Recording of judgment is an act of the Judge 
subsequent to his acceptance of the verdict (See S. 306). So, until the judgment is 
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recorded; the verdict has no effect even if he agrees with it. When the case is referred for 
disagreement with the verdict on some other charges, mwe acceptance of the verdict on other 
charges cannot bind the High Court, for no judgment was recorded on those charges ; the 
High Court is free to pass any judgment it thinks proper as regards them. The whole case 
is thus open to the High Court. So there cannot be a limited reference under S. 307. If the 
Judge does record a judgment of acquittal or of conviction in the face of the positive prohi- 
bition enacted in Sub-s. (2), it cannot, it is submitted, have any binding effect on the High 
Court which may come to an opposite conclusion. It is one thing to say that the High Coutt 
should not interfere, as was said by Maepherson, J., and a different thing to say that it cannot. 
In one case, two accused were charged under S. 302 1. P. C., for causing the death of a person 
by poisoning. One was acquitted by the Jury under the Judge's direction. Jury also gave a 
verdict of not guilty in respect of the other accused to which the Judge did not agree and 
referred his case to the High Court. The High Court, while hearing the reference, found 
misdirection and after giving notice to the first accused who was acquitted (and who was no 
party to the reference) to show cause why the order of acquittal should not be set aside, 
directed a re-trial of both the accused (See Q. E. v. Dada Ana, 15 B. 452, 455). Similarly 
if the Judge agreeing with the Jury illegally records a judgment of acquittal in respect of one 
of the charges against an accused, but disagreeing with the verdict in respect of the other 
charge or charges refers the matter to the High Court, the High Court has, it is submitted, the 
power to set aside that order of acquittal and pass proper orders on the reference. 

13. Limited Reference. — 

A limited form of reference, however, has been accepted in some cases. Thus, where 
the accused was tried on several charges and the Sessions Judge accepted the verdict of the 
Jury as to some and disagreed as to the others and referred the verdict to the High Court as to 
these latter : Held, that by this limited form of reference the High Court was precluded from 
considering the entire evidence on the record, and on such reference all that the High Court 
had to decide was, whether the verdict of the Jury on the charges, as to which there was 
disagreement between the Judge and the Jury, was a reasonable verdict which a body of 
reasonable men could arrive at having regard to the evidence bearing on these charges ; that 
the Sessions Judge, if he considered that the interests of justice required a reference to the 
High Court, should have referred the whole case leaving it to the High Court to consider the 
whole of the evidence that was placed before the Jury. ’ ® Of the five accused persons, 
the Jury unanimously found one guilty under S. 304 1. P. C., and the Judge agreeing with that 
verdict sentenced him to transportation for life. The other four accused persons were charged 
under Ss. 148, 304/149, 326/149 1. P. C., there being no charge under S. 326 1. P. C. The 
Jury unanimously acquitted them of the charge of rioting, and the Judge agreed with them, 
but the Jury found them guilty under S. 326 1. P. C. The Judge made a reference under 
'S. 307 Cr. P. C., on the ground that the verdict under S. 326 1. P. C., was illegal and unwar- 
ranted by the evidence and should be altered to one under S. 326/149 l. P. C. Held, that. 
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on the reference, the High Court could not consider the question of rioting in respect of 
which the Judge and the Jury were agreed, a fortiori it could not consider any charge made 
by implication under S. 149 ; that the verdict of the Jury under S. 326 was illegal and must 
be set aside.'*® Accused was tried on charges under Ss. 302 and 302/34 1. P. C., the facts 
being that the deceased was killed by a fatal blow given by one of two persons, viz, the 
accused and another undiscovered person who was then with him ; and the Jury held that 
the accused was not the person who dealt the fatal blow and also there was a doubt 
whether the accused was even guilty under S. 302 read with S. 34. The Sessions Judge 
accepted the verdict of not guilty under S. 302, though his own view was that the accused 
was the person who dealt the fatal blow, because he was not able to say that the Jury's 
doubt on that matter was unreasonable. He disagreed with the verdict on the charge under 
Ss. 302/34 and referred the case to the High Court. It was held that the High Court ought 
not to re-open the enquiry whether the accused was not the person who really struck the fatal 
blow.'*' In one case, where the Judge agreed with the verdict under S. 343 1. P. C., and 
referred the verdict on the other charges, the High Court said that the former was not before 
it and left it to the Judge to pass sentence thereon.'*'^ It should be noticed that in the case 
of K, E. V. Mttdan Mandal, cited above, the High Court said that if the Judge agreed with 
the verdict on some charge he can make no reference in respect of it ; and in E, v. Pro fiilla, 
cited above, the High Court only COM '/<?///. the practice of sending up limited references, 
and said that it would be better if he referred the whole case, leaving the High Court to 
consider the entire evidence instead of dividing up the verdict and accepting part and disagree- 
ing with part. Where the whole case is referred on disagreement as to some of the charges, 
the High Court may convict even on a charge on which the unanimous verdict of not guilty 
was accepted by the Sessions Judge. 

Under S. 307 (2) the Judge should not enter a finding on any of the charges, but 
should refer the entire case for the consideration of the High Court.* * ' 


14. The High Court may exercise any of the powers which it may exercise 
in appeal. — Sub-s. {3).— 

The powers of an Appellate Court are defined in S. 423. They are 

(a) power to set aside an order of acquittal, and to direct that further enquiry be made or 
that the accused be retried or committed for trial, as the case may be, or find him guilty and 
pass sentence on him according to law. 

(b) (1) power to reverse the finding and sentence, and acquit or discharge the accused, 
or order him to be retried by a Court of competent jurisdiction subordinate to such Appellate 
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Court or committ^ for trial; or (2) alter the finding, maintaining the sentence, or, with or 
without altering the finding, reduce the sentence ; or (3) with or without such reduction and 
with or without altering the finding, alter the nature of the sentence but, subject to the provision 
of S. 106 (3), not so as to enhance the same. 

(c) In an appeal from any other order, power to alter or reverse such order. 

(d) power to make any amendment or any consequential or incidental order that may be 
just or proper. 

Under S. 428, the Appejlate Court has the power to take additional evidence if it 
thinks it necessary. So in a reference under S. 307, the High Court can call for or take 
further evidence.”® 

As there can be no record of acquittal or conviction under Sub s. (2) of S. 307, the 
wordings of S. 423 cannot properly apply to a reference under S. 307. It would have been 
better if S. 307 itself specifically mentioned the powers which the High Court could exercise on 
such a reference. The general power to acquit or convict js given by that Section itself, but 
this general power has been made subject to any other power which an Appellate Court 
may exercise. Therefore, the High Court, instead of acquitting or convicting, may order 
re-trial or before acquitting or convicting may take additional evidence- Obviously, the other 
powers of an Appellate Court, such as the power to order further enquiry or committal for trial, 
cannot possibly be exercised in a reference under S. 307. The High Court may also, under 
S. 106 (3), take security from the convicted accused for keeping the peace. It may also make 
any consequential or incidental order that may be just or proper. 

A case coming before the High Court under S. 307 is not heard by that Court in its 
Original Criminal Jurisdiction but as a Court of Reference in exercise of its powers under 
S. 28 of the Letters Patent which are co-extensive with its Appellate Jurisdiction. The 
proceedings before the Division Bench cannot be considered a trial d‘i novo by the High 
Court. ‘ * ® 

No appeal lies to the High Court from its own judgment passed under S. 307 Cr. P. 
Code.”' 


Under the Code of 1872, it was held that the High Court had no power to order a 
re-trial on a reference under S. 263.”® Under the Code of 1882, S. 307, it was held that the 
High Court had such power. ' ® * It has recently been held that the High Court has ample 
power in a case in which there had been no proper or adequate trial, to make an order that 
the accused person should be re tried.”® The Madras High Court in a Full Bench decision 
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in Veer appa Q-oundany. said. — "The duty of the High Court is discharged in a 

reference by a Sessions Judge when it expresses its agreement or disagreement with the view 
of the Sessions Judge that the verdict was one which reasonable men could not have arrived 
at on the evidence before them and again, — "It is not for us to interfere unless the verdict is 
unreasonable." On these observations Wallace, J. in In re Muttaya Pillai^^^ has remarked, 
— "1 feel constrained to point out that on a reference under S. 307 it is the High Court which 
records the conviction and passes the sentence, and the accused has, therefore, no right of appeal 
as from a Sessions Judge to the High Court. The reference, in fact, takes away the right 
of appeal he would otherwise have to the High Court. The decision of the Full Bench which 
precludes the High Court from interfering, even to order a re-trial, except when it regards the 
verdict as unreasonable, therefore precludes this Court from considering whether there were 
in fact misdirections vitiating the verdict, although, if there had been no reference, the accused 
would have been able to come up on appeal and plead such misdirection. 1 would respect- 
fully suggest that the view of the Full Bench would require some reconsideration in the light 
of this difficulty." A Full Bench of the Allahabad High Court has held that where a Jury 
has given its verdict on the facts of the case, it is open to the High Court to revise that 
verdict on a reference under S. 307, even in cases where it is not alleged that there has been 
any misdirection by the Judge or any misunderstanding by the Jury of the law as laid down by 
the Judge.^*® 

S, 307 makes no distinction between cases of acquittal and conviction. In either cases 
the Court has only to see that there was evidence on which the Jury could properly 
acquit or convict ; in each case the verdict must have been perverse before the High Court 
can interfere. But in dealing with the weight and volume of evidence the cases differ, because 
of the presumption of innocence. When a Jury has convicted, the Court has to see not 
merely that there is evidence of guilt but that the evidence is strong enough to preclude a 
reasonable doubt in the minds of the Jury as to the guilt of the accused.^** The High 
Court may, after giving due weight to the opinion of the Judge and Jury, substitute a verdict 
ofguilty for one of acquittal.*®® 

Where the accused in one speech committed two offences under Ss. 121 and 124 A 
1. P. C., and was convicted under S. 124A 1. P. C., the High Court on reference can set aside 
the sentence and impose a fresh sentence under S. 121 1. P. C. 
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15. “Subject thereto.” — 

The words "subject thereto" do not destroy or over-ride the other provisions of Section 
307. That Section deals with the creation of a power independent altogether from the 
function of an Appellate Court.^ * * 

16. Procedure on the hearing of Reference. — 

On the question whether the accused person should have notice of any action 
proposed to be taken by the High Court under S. 263 of Act X of 1872 (now S. 307) 
the High Court entertained some doubt whether the law requires such notice, but con- 
sidered that it would be fair to him that notice should be given and that he should have 
time to bring forward any objection that he may have to the Sessions Judge’s recommen- 
dation.^*® This case is no longer of any importance because there are specific provisions 
made in the Code for notice on the accused person as regards appeals and revisions, 
and on general principles no order can be made to the prejudice of anybody without 
giving him an opportunity to be heard. 

In a case in which the Government ask for conviction against the verdict of the 
Jury, it is for the Government to begin and satisfy the Court that there is a case 
calling upon the prisoner to answer.*®* 

In some cases it was held that where the Crown begins it has no right of reply,* 
but this procedure seems to be not justified. 

If the Judges differ in opinion, the procedure laid down in S. 429 Cr. P. C., should be 
followed and the case should be referred to a third Judge.*®* Where the case is referred to 
a third Judge, the fact that one Judge accepted the verdict is very important in deciding 
whether the verdict should be set aside ; and it should not be set aside unless in a clear 


17. Meaniag of the word ‘opinion*. — 

'Opinion' of the Judge is his opinion on the merits of the case and does not include 
his speculations as to what external considerations, if any, might have affected the judgment 
of the Jury.* ®* (See notes under the heading '‘Recording the grounds of his opinion,” 
ante). 
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The expression "opinions of the Sessions Judge and of the Jury" in S. 307 (3) is 
equivalent to "opinion of the Sessions Judge and the verdict of the Jury."^®* Where 
the verdict is clear and unambiguous, as a verdict of "not guilty", the Sessions Judge is not 
competent to ask the jurors questions to obtain their opinions on some portions of the 
evidence, so that he may determine whether he should report the case to the High 
Court.*®® There is nothing in Cl. (3) of S. 307 warranting the interpretation of the term 
'opinion’ in it to mean other than the respective conclusions of the Jury and of the Judge, 
and the term is not used there to denote the reasons for such decision.*®* A reference 
under S. 307 is not rendered invalid by reason of the Sessions Judge having asked reasons 
for their verdict, though S. 303 of the Code does not authorize the Sessions Judge to put 
questions to the Jury as to the reasons for their opinion.*®' (See notes under the heading 
"Questioning for purposes of specific findings,” in Ch. Vlll of Part 11, ante.) 

On the other hand, it has been held that the Legislature, in directing that the 
High Court should duly weigh the opinion of the Jury, gives an implied authority for 
the recording of the reasons for their opinion by the Sessions Judge ; the absence of the 
reasons of the Jury for their verdict only enhances the High Court’s responsibility in the 
matter and requires it to go into the evidence most carefully.*®* (This case, however, has 
not been followed in a later case of the Patna High Court, E. v. Hyder All, noted above). 
Where a Judge disagrees with the verdict of a Jury and proposes to submit the case to 
the High Court, it is very desirable that the Judge should ask for specific findings on the 
particular facts on which he himself relies ; a bare verdict of 'not guilty' may be as con- 
sistent with a belief of a great part of the evidence for the prosecution as with a total 
disbelief of every part of it.*®* The Judge has power, after deciding to refer the case, 
to inform the Jury of the fact and ascertain their reasons for the verdict for the High 
Court’s guidance.*'® A Judge asked the Jury the question, "What are your reasons for your 
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verdict ?" The answer they gave was, "We give him the benefit of the doubt, wc can give 
no other reason.” If the learned Judge wanted to ascertain from the Jury their reasons 
for the verdict they had brought in, it would have been better if he had put to them 
specific questions with regard to the issues of fact arising in the case and also to the 
evidence of particular witnesses. It is no good asking the Jury to give their reasons. 
Even trained intellects often find it difficult to formulate and put before the Court reasons 
for an opinion which they hold or which they wish to propound. The Judge should ask 
the Jury as to what view they took of particular facts and also of the evidence of particular 
witnesses.**^ Where the Jury returned a unanimous verdict of not guilty to the effect 
that they would give the accused the benefit of the doubt, and thereupon the Judge 
questioned the Jury, “On what point you feel doubt," and made a reference under S. 307 
on the basis of the answer he got : Held, that the procedure had no warrant in law and 
was wholly unconstitutional.®'^ The reasons given by the foreman may not always be 
exhaustive.® ' ® 

18. Asaessinent of weight of Verdict. — 

An unanimous verdict carries great weight.®'* Preference is given to unanimous verdicts ; 
the weight diminishes when the verdict not unanimous.® ' ® "Except under strong circumstances 
when the facts of the case cause one to disturb it, or when there is obvious misapprehension of 
law applicable to the facts, I am strongly opposed to touching the unanimous decision of a 
tribunal appointed by law to determine the guilt or innocence of accused persons, and I do 
myself, and as far as 1 am aware my brother Judges also, religiously recognize this principle."® ' ® 
Little or no weight attaches to the verdict of a bare majority, dissented from by the Judge ; 
for the opinion of the minority coupled with the opinion of the Judge neutralizes the opposite 
opinion of the so called majority.® ' ' 

19. Unreasonable Verdicts.— 

Must be set aside by the High Court, as for instance where, in a case of murder, 
blood-stained ornaments were found in the room occupied by the accused and the 
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evidence established that those articles belonged to the deceased;®^® when the accused 
was caught almost red-handed, and the acquittal was due to the absence of eye- 
witnesses;®*® where the Jury entirely overlooked the direct evidence and did not appreciate 
the cumulative effect of the evidence where the verdict was due to sentiment in the face 
of overwhelming evidence * where the verdict was not supported by evidence;®®® where 
the verdict of acquittal was against the entire weight of the evidence on record and there was 
no evidence or circumstance in the facts of the case which could create a reasonable doubt 
about the guilt of the accused. ® ® * 

20. Verdicts induced by Jud^te's mistake or misdirection. — 

In a case of dacoity, the Judge took a wrong view in impressing upon the Jury that the 
evidence as to the abstraction of the ring from the complainant’s finger was not to be believed, 
and that a charge of dacoity was, therefore, not sustainable. The High Court did not see 
any reason to distrust the evidence on that point and then observed : "By the Judge's 
expressing his opinion as to the untrustworthiness of a portion of the evidence of three 
material witnesses, he needlessly, according to our view, put an impediment in the way of 
the Jury, who could not well be blamed for extending their disbelief to the entire testimony of 
those witnesses. This disbelief would justify their verdict, but that verdict, which would under 
ordinary circumstances have been a perverse one, is none the less a means of defeating justice, 
because it was induced wholly or in part by a wrong suggestion on the part of the Judge 
The acquittal, therefore, is not to be set aside, the less because the Judge and the Jury have 
both committed a mistake.®®* 

But it has also been held that on a charge on which the Judge and the Jury have agreed 
although the verdict of the Jury may have been based on a misdirection, the High Court will 
not interfere. The accused were tried on charges under Ss. 148, 304/149,326/149 1. P. C. 
The Jury unanimously acquitted them of the charge of rioting to which the Judge agreed, 
but found them guilty under S. 326 I. P. C. The Judge referred the case to the High Court, 
stating that the conviction under S- 326 was illegal, there being no charge on it and it should 
be altered to S. 326/149. Held, that the Hi.gh Court could not consider the question of rioting 
in respect of which the Judge and the Jury were agreed, although the verdict of the Jury 
acquitting the accused of the charge of rioting was based on a misdirection by the Judge.®®® 

iS«;c in this connection the cases of Venrappa Goundans/. and f^herav- 
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noted under the heading "The High Court may exercise any of the powers which it may 
exercise on appeal" , ante. 

21. Benefit of the doubt. — 

Where the case was suspicious and the prosecution evidence very unsatisfactory, but 
still the Jury returned a unanimous verdict of guilty, the High Court interfered and gave the 
benefit of the doubt to the accused.^** Where it did not appear whether the verdict of the 
Jury was unanimous or not, and the Judge himself had not stated in his order that he consider^ 
ed the verdict to be perverse and all that was available was the opinion of the Judge that the 
accused was guilty and the opinion of the Jury he was not, and some not very convincing 
evidence which might or might not be believed ; Held, that the benefit of doubt should go to 
the accused and that it was not a proper case for interference.'^®* The verdict of the Jury 
was based upon the ground that the inference of dacoity from the specific facts was not a 
necessary, although a highly probable, one : Held, that it is impossible to say that the verdict 
is not justified by the circumstances, and that the reference under S. 307 cannot be accepted.®®* 

22. “Of any offence of which the Jury could have convicted him upon the charge 
framed and placed before it.” — 

(See notes under heading " Verdict on offences not charged" in Ch. VIII of Part II, ante.) 

The above words may be said to have been taken from the judgment of Markby, J., 
in E.v. Harai Mirdha.'^^'- In this case two prisoners, together with four others, were 
tried by the Judge under Ss. 302/149 and 326/149. In the case of two of the prisoners 
the Jury returned a verdict of guilty under S. 326 1. P. C. Two others were found not 
guilty. Of the remaining two, the present prisoners, though also found not guilty of the charges 
framed, were found, by a majority of three out of five of the Jury, to have been present 
with the others ; but it was added that they went only for the purpose of rioting, which 
the Jury explained to mean "in order to punish the deceased to a certain extent, but not 
to go as far as to inflict grievous hurt on him”. Held, that on the facts found by the Jury, 
they could have found the prisoners guilty under S. 143 1. P. C ; the High Court on a 
reference under S. 263 (now 307) Cr. P. Code, has a right to convict a prisoner of any 
offence which the Jury could have convicted him of, upon the charge framed and placed 
before them. An offence under S. 365 I. P. C., is a minor offence as compared with offences 
under Ss. 356 and 376 I. P. C., and the High Court, in dealing with a case under S. 307 Cr. 
P. Code, can convict an accused of the former offence without a formal charge having been 
framed.®*® Where the charge was under S. 397 1. P. C., it was open to the Jury to convict 
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tinder S. 326 I. P. C., though the ofFehce was only triable by assessors ; and the High Court, 
under S. 307, could convict under S. 326 1. P. C.*** 


The prisoner was tried on a charge under S. 413 1. P. C. There was no charge under 
S. 41 1 1. P. C. and the Jury could not have convicted him on that charge. The High Court 
cannot, therefore, on a reference under S. 307. convict him under S. 41 1 1. P.C.*** [In this case 
the High Court refused to order a re-trial on a charge under S. 4 1 1 I. P. C., because the 
prisoner had already been twice tried on a charge under S. 4 1 3 I. P. C.]. The prisoners were 
tried under Ss. 148, 304/149, and 326/149 I. P. C. The Jury acquitted them on those charges 
to which the Judge agreed, but found them guilty under S. 326 1. P. C., to which the Judge 
disagreed and referred the case to the High Court. Held, that there being no charge under 
S. 326 independently, there could be no verdict given upon it, and so it was illegal and void 
and must be set aside.^ The High Court cannot convict under a Section under which no 
charge was framed against the accused in the trial Court ; S* 34 I.P.C. does not create an 
offence, it merely lays down a rule of law.® ® ® 


When the common object assigned in the charge as framed in a case under S. 147 
1. P. C., has not been sustained, the High Court in a reference under S. 307 cannot invent 
another common object in order o support the conviction.®*’ 

The accused were committed to the Sessions, charged with having committed dacoity 
and murder in committing dacoity, Ss. 395 6- 396 I.P.C., and some of them were also 
charged with having received some of the stolen property under S. 412 I. P. C. A perusal 
of the preliminary register would have shown that the accused were either guilty under S. 396 
or not guilty of dacoity at all. S. 395 I. P. C., is triable by Jury, while S. 396 1. P. C., by 
assessors. The Session Judge under the impression that "the accused had to be convicted 
of dacoity by a Jury before S. 396 came into operation," empanelled a Jury and left it to 
them to say whether a dacoity had been committed or not. The Jury found the accused 
not guilty of dacoity. The Judge disagreeing referred the case to the High Court. Held, 
(1) that the procedure adopted by the Judge was wrong and that he should have tried 
the accused with the aid of assessors under S. 396 ; (2) that if the circumstances had been 
such as to afford ground for supposing that the accused might be guilty of dacoity under 
S. 395 without being guilty also under S. 396, the Judge might have empanelled a Jury and, 
on the conclusion of the trial, he might have asked their opinion as assessors as to the guilt 
of the accused under S. 396 ; and that if he found them not guilty, he should then have 
charged the Jury with respect to the dacoity under S. 395, and should have taken their verdict 
thereon as a Jury ; (3) that the High Court could not tell the Judge to try the offence under 
S. 396 and to treat the Jury as assessors and their verdict as the opinion of assessors, and 
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then proceed with the trial as an assessor case, nor could they try the accused for an 
offence under S. 396 since that is not an "offence of which the Jury could have convicted 
him on the charge framed and placed before it;" but- they might order a new trial by the Sessions 
Judge for the offence under S. 396, but that would be attended with obvious inconveniences 
and is not necessary for the ends of justice, as the High Court can, in the event of a convic- 
tion under S- 395 under the reference, impose a sentence adequate to the requirements 
of the case.®®* 

23. Ss. 307 and 418.— Difference in the scope of enquiries.— 

In the case of a reference by a Sessions Judge who differs from the verdict of acquittal 
by Jury, no doubt the High Court has to see whether the verdict of the Jury is perverse. 
But no such condition applies to S. 418 as amended by Act XVIIl of 1923. No condition is 
imposed on the High Court in an appeal against acquittal by a Judge trying the case with 
assessors. All that the High Court has to see is whether the offence charged is proved against 
each of the accused.®** Where the acquittal has been by a Judge trying the case with a Jury, 
the appeal can lie on a matter of law only ^S. 418) ; and the High Court has no power to 
interfere, however absurd or wrong the verdict might have been, when there has been no 
misdirection by the Judge and there is evidence against the prisoners for the jurymen to 
believe.**® 


238. Anga Valayan (1898) 22 M. 15 : 2 Weir 705. 240. Chinna (1890) 14 M. 36 : 2 Weir 390. 

^ 39 . Sheo Dayal (1933) 55 A. 689 : 35 Cr. L.J. 360 : 

A. I. R. 1933 A. 535 : 147 1. C. 15. 



SUBJECT INDEX 




Page 


Page 

Abduction 



Accfised 


(See, Kidnapping ami Abduction) 



— absconding of, whether incompatible with 

Abetment 107-117 I. P. C) 



innocence ... 

262, 497 

— Charge to the Jury with reference to 


366 

— confession of (See, Co^ifessinn) 


— conv'etion for, when sanction given 

for 


— consent of (Sec, Consent) 


main offence ••• 

... 

474 

— cross-examination of ... 

174, 195, 196 

Absconding (See, Conduct) 

... 

497 

— duty of, to explain 
— evidence in presence of 

... 659 

... 173 

Accessory after the fac t 



— examination of (See, Examination of 

— right of, to challenge the fact ... 


219 

Accused) 


— whether an accomplice •*. 

539, 

546 

— finger print of (See, Finger Print) 


Accomplice ( See, Approver ) 



— limitations of, when defended by pleader ... 214 

— accessory after the fact 

539, 

544 

— medical examination of body of 

... 208 

— approver ... ... 

545, 546 

— nationality of (See Composition 

of Jury 

— charge to Jury 


576 

according to nationality of accused) 

— corroboration, identifying accused 

... 

562 

— non^liability for giving false answers ... 208 

—from independent source ... 

... 

564 

— not bound to account for his move* 

— extent of ... ... 

... 

566 

ments ... ... 

217, 497, 659 

— decoy 

... 

545 

— opportunity to mention defence 

must be 

— degree of credit of, depends on circum^ 


given to 

217, 222 

stances ... ... 


544 

— plea of (See, Plea) 


— definition of ... ... 


539 

— prejudice to, for absence of charge 

... 481 

— duty of Judge on question of accomplice 


548 

— presumed to be innocent 

... 195 

— on question of corroboration 


568 

- — proof of case against ... 

... 209 

— facts which corroborate 


568 

— statement of, to police officer ... 

... 449 

— facts which do not corroborate 


569 

— unfavourable inference against 

... 214 

— includes one who poses as an accomplice 


541 

— voluntary statement of ... 

... 195 

— informer ... 


543 

— when called upon for defence 

... 199 

— in sexual matters ... 


541 

— written statement of (See, 

Written 

— Jury to decide whether witness is 


547 

Htatenicnt) 

... 

— law on evidence of ... 


548 

Acfiiiittal 


— judicial interpretation on 


551 

— direction for, where no evidence 

250, 270, 473 

—misdirection on the question of accomplice 547,548 

Acts 


— on the question of corroboration 


571 

XXXI of 1838 (Criminal Law 

Supreme 

—opinion of the Judge 


547 

Court Act) 

... 466 

— reasons for considering, untrustworthy 

... 

561 

VII of 1843 (Madras) 

... 66 

—spy ... 

» t# 

545 

-S. 42 

... 97 

— who is an ••• 

... 

539 

XVI of 1852 (Criminal Procedure 

Supreme 

— witness cognizant of crime ... 

• •• 

543 

Courts Act) 

... 466 

— witness no better than accomplice 

543 

5^4 

XLV of 1860 (L P. C.) 


—wit ness offering bribe 

• •• 

542 

(See, Indian Penal Code) 


—witness previously convicted ... 


541 

XXV of 1861 (Cr. P. C.) 


witness presertt at the payment of bribe 

• •• 

548 

(See, Criminal Pt'oeedure Code, 1S61) 



732 


TRIAL BY JURY AND MISDIRECTION 

Page 


Acts — {conld.) 

XVII of 1862 (Madras) 

XVIII of 1862 (amending Act XXV of 1861) 
Xlli of 1865, S. 3 ... 

I of 1868 (General Clauses Act) ... 

—S. 6 

I of 1872 (See, Evidence Act) 

X of 1872 (Cr. P. C.) 

(Sec, Criminal Procedure Codc^ 1872) 
X of 1872 (Oaths Act) 

— S. 5 
— $. 13 

X of 1875 (High Courts' Procedure Act) 

IV of 1877 (Presidency Magistrates Act) 

X of 1882 (Cr. P. C.J 

(See, Criminal Procedure Code, 1882) 
IV of 1856 (Calcutta Police Act) 

XofI886, S. 9 ... 

ill of 1888 (Calcutta Suburban Police Act) ... 
IX of 1890 (Railways Act) 

IV of 1890 (Bombay District Police Act) 

XIII of 1896 
Vof 1898 (Cr. P. C.) 

(See, Criminal Procedure Code, 1898) 


75 

466 

50 

93 

93 


144 


Page 

... 478 
469, 476, 642 
466, 468 
... 473 
470, 480 


172, 584 
... 584 
... 467 
... 467 


453 

93 

453 

101 

453 

92 


Addition of Charge— -{contd,) 

— by appellate Court 
—Court's power to make 
— history of Ss. 226, 227 Cr. P. C. 

— of alternative charges 
— proced ure after ... 

— power of appellate Court to interfere with 
the discretion of lower Court in the matter 
of 

— S. 497 to S. 376 I. P. C. 

— Ss. 226, 227, distinction between 
— where no evidence 

— where based on supplementary evidence . . . 
Addition of juror 

— in place of another discharged for mis^ 
conduct 
Additional ivitnes s 

— called by Court ... ... 191,217 

— called by prosecution in the midst of defence 1 92 
— for defence not mentioned in the list 
— prosecution to mention the name of, in 
its opening 

— right of the defence to a copy of the 
stAtement of 


481 

411 

468 

468 

468 

144 

146 


217 


171 


171 


VI of 1908 (Explosive Substances Act) 

... 474 

— right to call 

171 

XIV of 1908 

... 87 

Adjournment (See, Postponement) 


XII of 1923 (amending Cr. P. Code) 


— after address to the Jury by the parties 

232 

— 

S. 13 

... 131 

— for absent witnesses ... 2 1 1 , 22 1 , 

228 


S. H 

... 132 

— for local inspection 

228 

— 

S. 15 

... 152 

— for making a transfer application 

228 


S. 16 ... ... • 

... 154 

— not to be given except for strong reasons ... 

229 

~ 

S. 17 

... 156 

— of trial ... ... 115, 

126 

— 

S. 27 

... 598 

— separation of Jury after 


XVlll of 1923 (amending Cr. P. Code) 


(See, Locking up Jury) 

230 

— 

S. 78 

178, 181 

Administration of Crimmal law 


— 

S. 81 

... 702 

(See, Criminal law) 


— 

S. 96 

... 172 

— growth of, in India 

34 

-- 

S. 101 ... 

... 634 

— originally two plans of ... 46, 54, 57 


S. 115 ... 

... 596 

— confidence in the tribunal 

196 

— 

S. 121 

... 486 

Advocate General 


— 

S. 133 ... 

... 99 

— application by, under Army Act 

90 

— 

S. 134 ... 

... 104 

— information by ... 

89 

— 

S, 156 ... 

610, 634 

— is ex-officio Public Prosecutor ... 

100 

XXXVII of 1925 (amending Cr. P. Code) 


— may withdraw prosecution without reasons 

107 

— 

S. 9 

... 180 

— required to appear in Crown cases in High 


idition of Charge 


Court 

100 

— appeal from an order refusing application 

Adverse inference 


for 


... 471 

— from not calling a witness ... 163, 

165 

— application for 

468, 470 

— from accused's refusal to be examined 

174 



SUBJECT INDEX 


m 

Page 


Page 

Adverse Party 

— one accused may be an, to another 218 

Affidavit 

— allegation against juror to be supported by 147 
— by juror as to the mode in which the verdict 

was arrived at, inadmissible ... 347 

Aye 

— impression of Jury as to, misdirection ... 408 

— burden of proof as to, ... ... 409 

Air Force Act ... ... 90 

Alibi 

— defence of ... ... ... 216 

— direction to Jury ... ... ... 282 

— inconsistent pleas ... ... 217 

— misdirection ... ... ... 581 

Alderman^ Klderrnan ... ... 7 

Allegations against juror 

— in a memo of appeal ... ... 147 

Alteration of charge (See, Addition of charge) 468 

— at commencement of the trial ... 472 

— Court's power to make ... 469, 472 

— at the time of delivering judgment ... 475 

— prejudice to accused ... ... 479 

Andrew Horny ^*The Mirror of Justice'' ... 28 

American-'xSeey Furopean ) 

Appeal 

— additional evidence on, •*« ... 346 

— admission of improper question or evidence 626 
— all appeals are creatures of Statute ... 600 

— appellate Court may set aside conviction 

of a prisoner not appealing ... 609 

— oonfirmation case, power of High Court to 

go behind the verdict of Jury 596, 598 

— order of re^trial in 597, 622 

— difference between Jury and assessor appeals 603 
— English law as regards setting aside verdicts 615 
— enhancement of sentence . . . 630 

— failure of justice ... 611 

— from acquittal 


(See, Appeal from acquittal) 599, 600 
— from order refusing application for addition 

of charges ... ... 471 

— from sentence, passed by High Court in 
original jurisdiction 

(Sec, Letters Patent Appeals) 598, 633 
—from sentence passed by High Court 

in appellate jurisdiction ... ... 631 

—from sentence passed by Sessions Judges 

and Assistant Sessions Judges ... 599 


Appeal — icontd.) 

— grounds for setting aside verdicts ... 610 

— High Court, when to go into evidence 620, 622 

—whether to go into evidence to find 

out failure of justice ... ... ,61 

— improper rejection of material evidence ... 627 

— -in assessor cases tried by Jury ... 96, 599 

— in conviction on non jury minor offence, 

not charged ... ... 324 

— in death sentence cases ... 597, 598 

— in Jury cases ... 596, 599 

— in Jury and assessor cases tried together ... 600 

— interference on grounds of law, though 

no misdirection ... ... 607 

— irregularities in procedure ... ... 609 

— jail appeal and subsequent appeal ... 631 

— Judge’s summing up, how to be judgtd ... 615 

— matters of fact ... ... ... 605 

— matters of law ... ... 604 

— matter of value of evidence is not matter 

of law ... ... ... 606 

--miscarriage of justice ... ... 606 

— misdirection in e ect ... ... 609 

— misdirection does not include all errors of 

law or procedure ... ... 610 

— points of law, other than misdirections, for 

which verdict may be set aside 6C6, 608, 609 

— reduction of sentence ... ... 630 

— repugnancy in the verdict ... ... 608 

— result of, when no ground of law ... 605 

— re-'trial, when may be ordered 613, 619, 625 
— order of retrial, whether opens up the whole 

case ... ... 627 

— order of retrial, whether to follow the setting 

aside of verdict in every case 619, 626 

— retrial, when should not be ordered ... 626 

—S. 347 read with S. 418 ... ... 598 

— S. 412 ... ... ... 599 

— S. 417 ... ... ... 600 

— S. 418 ... ... 596, 599 

— 5. 418, whether limited in its scope by 

S. 423 (2) ... ... ... 606 

— S. 423 (2) and S. 537 .. 599, 610 

— S. 439 (6), whether controlled by S. 423 (2) 629 

— S. 449 read with S. 417 ... ... 598 

— S. 1 67, Evidence Act, when applicable ... 623 
— scintilla of evidence ... 605, 609 

— to Local Government in case of doubtful 

evidence ... ... ... 606 



734 


TRIAL BY JURY AND MISDIRECTION 


Apj^cal-^icontd,) 

— ^vcrdict when not to be set aside ••• 

—want of sanction 
Appeal from Acquittal 

— case of acquittal on some and conviction 
on other charges, appeals by Local Govt, 
and accused 

— conviction by appellate Court on lesser 
charges 

— difference and similarity between 
from conviction and, 

— ground of 

— High Court's power in 
— Local Govt, to file when miscarriage of 
justice 

— must be strictly construed 
— non-production of evidence by prosecution 
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614 

607 


603 


... 603 

appeal 

601, 602 

... 601 

... 602 


601 

600 


is not sufficicnr ground for setting aside 
acquittal ... 606 

— object of limiting the light of ... 601 

—power of Public Prosecutor ... 601 

— presentation of an ... 600 

— retrial order, on appeal from conviction 

whether opens up the whole case 603, 627 


—retrial order, on verdict being set aside 
—revision of an order of acquittal 
— S. 418 ( 1 ) applies to. S. 417 
— verdict of acquittal when not to be 
set aside 

Patent (See, 


Letters 


Appeal^ Letters 
Beview) 

Aj^peal, Privy 
Appeal) 

Approver (See, Accofuplire) 

— discharged under S. 494 
witness 

— effect of omission to note 
acquittal of 

— evidence of, without any test as to his com- 
plicity in the crime, is inadmissible 
— meaning of the term 

— person who has been granted immunity by 
Government 

— should not be examined last ... 

— statement of, resiled from 

Archons 

Arguments (Sec, Summing up) 

—written, practice of submitting . 

Army Act 


602 
.. 60D 
.. 601 

,. 613 
Patent 


Coimril (See, Privy Council 


; a competent 

104, 106 

discharge or 

... 103 


547 

546 


... 547 
... 161 
184, 189,449 
3 

... 223 
... 90 
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Arraignment ... ... 113 

Assessor (See, Trial iviih assessors) 

— choosing of, (Sec, Choosing of assessors) 
—choosing of, according to accused's nationa- 
lity ... ... ... 135 

— examination of, as witness ... ... 193 

— may put questions to witnesses 173, 193 

—no analogy with assessors in Civil cases in 

England ... ... ... 97 

— preparation of list of ... ... 131 

— when to be chosen ... ... 126 

—whether members of Court 97, 155, 356 


Attempt (3.511 L P. C.) 

— or preparation, question for Jury ... 430 


Attempt at murder (S. 307 I. P. C.) 

— distintion between S. 307 and S. 302 read 


with S. 511 I. P. C. ... 401,430 

Attempt at rape (Ss. 375, 511) ... ... 411 

Attempt at robbery (S. 398 1. P. C.) ... 417 

Attestation 

— of a fact made on the record by a 
Magistrate is conclusive evidence 
of that fact ... ... ... 162 

Attorney General ... ... ... 89 

Aungkr ... ... ... 36,66 


Autre fois acquit or convict 

— acquittal on charge under S. 302 1. P. C. 
does not amount to acquittal on charge 
under S. 304 1. P. C. ... ... 340 

— plea of ... ... ... 125 

— may be raised at any time before verdict ... 125 

— S. 308 Cr. P. C. docs not affect the cons- 
truction of S. 403 Cr. P. C. ... 341 


Bad character (See, P^eviniis Cmtvicti^n) 

— amendment of 54, Evidence Act ... 535 

—evidence as to, as part of res gestae ... 537 

— evidence as to, when may be admitted ... 535 

—Judge to warn the Jury ... ... 536 

— Jury not to be prejudiced against accused by 

evidence of ... ... ••• 536 

—misdirections ... ••• 536 

— previous conviction, as evidence of ... 536 

Belief 

— consistency in deposition is a good ground 

for ... ... ... 1B3 

-legal proof and moral ... ... 313 

Benefit of the doubt 

— in case of circumstantial evidence ••• 275 
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Benefit of the douht--{eontd,) 


Charge---(cimtd,) 


— Judge's charge to the Jury as to 

253, 256 

— misjoinder of 

... 475 

Bigamy (S. 494 1 P. C.) 


— proof of different set of facts from 

those alleged 

— onus of proving knowledge 

428 

in the 


Bill in Parliament 


(See, Conviction) 

... 219- 

— proceedings by 

44 

— reading out 

115, 470 

Bombay 


— record of 

... 116 

— acquisition of 

33, 34, 36 

— striking out one of the charges 

... 475 

— early administration cf English Criminal Law 

— sufficient notice of 

211, 469 

in 

... 34,35 

— withdrawal of (See, Withdrawal) 


— early Courts of Judicature at 

36. 39 

Charge to the Jury 


Brithh India 


— begins by setting out and explaining the 

— definition of 

... 136 

offences charged 

257 

Burma Frontier Districts 


— essential part of Jury trial 

241 

— trial before Court; of Session in 

... 98 

— how to be delivered when Jury do not 

Buying minor for prostitution (S. 373 I. P. C.) 

know English 

3oa 

— meaning of 'possession' in S. 373 L P. C. ... 408 

— importance of ... ... 

235 

Calcutta 


— Misdirections in (Sec, Misdirection) 

— Bengal declared a Presidency 

... 38 

— only one charge 

242, 313 

—early Courts of Judicature at 

37, 39, 40 

— further charge when legal 

316, 317 

— English law as administered at 

... 42 

— recording heads of 


— establishment of factory at 

... 39 

(See, Ilcads of Charge) ... 

... 304 

— trial by Jury at 

... 36 

— should be delivered extemporaneously 

Calling on for defence 


immediately after the address 

of the 

— meaning of. 

... 213 

parties 

... 256 

—omission to do so 

... 213 

— should not be written out in 

extenso 

Causing death by ne.gligcncAi (S. 304A l.P.C.) 

beforehand 

... 256 

— charge to t 'e Jury 

... 399 

— style of, should not be in the nature of 

Challenge 


exhortation 

... 306 

— for cause 

14. HI 

— summing up, how to be judged 

... 615 

— grounds of 

... HI 

— A. La gin g down the Law 


— peremptory 

14, HI 

— application to the facts 

289, 290, 292 

— presumed or actual bias 

... 142 

— binding on the Jury 

287, 291,293 

—right of 

H 

— burden of proof 

300, 302 

— what are not good grounds of 

... 143 

—citing cases 

... 292 

Charge 


— codes and legal treatises 

... 293 

— absence of, power of Appellate Court ... 481 

—complicated cases 

... 289 

—addition of 


— compulsory on the Judge ... 

286, 301 

(See, Addiiian^of Charge) 

... 468 

— counsel's address 

... 293 

—alteration of Alteration of Charge) 

— discussions and arguments on law 

... 291 


116, 468 

— documentary evidence 

... 300 

— amendment of 

473, 479 

— each accused ... ... 

... 289 

—charge sheet 

116, 469 

— essential elements of 

288, 289' 

— compoundabic, alteration of 

... 475 

— further direction when verdict 

is not 

—definition of 

fr 1 15, 468, 469 

unanimous or is confused ... 

315, 316, 326 

— explanation of ... 

... 117 

—guidance of Jury 

... 286 

—expunging of 

472, 475 

— High Court's information 

... 290 

—forms of 

... 116 

— how to lay down the law 

... 286 

-frame of, where several offences 

... 473 

— judicial decisions 

... 287 
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Charge to the Jury^{contd,) 



— ^^Jury's suspicion of law as propounded by 

— guidance and advice of juries ... 


240 

the defence 

... 301 

— identification of accused 


275 

— Jury wanting information 

291,292 

— Indian Law 


238 

— law reports 

... 292 

— interruption to 


259 

—meaning of 

287, 290 

— Judge to assist the Jury so long as 

they are 


— misdirection (See, Misdirection) 


deliberating 

... 

259 

— mistake of law 

... 293 

— lesser offence ... 


259 

— point of law taken by the defence 

... 294 

— main and salient features 

254 

261 

— point of law, though not taken by the 

— mandatory 


241 

defence 

... 279 

— misdirection (See, misdirection) 



—proceedings in the Legislative Council ... 291 

—murder case 

... 

264 

— rape case 

... 301 

— must be read as a whole 

249, 258,286 

— Sections of the Code 

288, 293 

—necessary to correct hasty and superficial 


— short and simple form of 

255, 261 

impressions of Jury ... 

a • • 

241 

— to be set out in the copy of the charge ... 290 

— no evidence, acquittal ...253, 259, 269, 

270 

— B. Summing up Evidence 


— opinion of Judge on facts 



— accomplice evidence (See, Accomplice) 

{See f Opinion of Judge) ... 


242 

— after whole evidence 

241, 242 

— opinion of Judge on law 


249 

— after arguments of the parties ... 

... 257 

— proper 

236, 240, 

252 

— benefit of the doubt 

253, 256, 303 

— proper arrangement of facts ... 

... 

262 

— charge in a connected case 

... 252 

— question of belief or disbelief 


264 

— complicated case 

... 262 

— rambling statement 

... 

253 

— confusing the Jury 

256, 257, 259 

— religious or social prejudices ... 


259 

— contradictions ... 

... 261 

— repetition of counsel's suggestion or 


— counsel's presence 

... 259 

arguments 


286 

— defective charge 

... 267 

— scope and object of 

... 

240 

— defence evidence 

... 278 

— separate defences 


286 

— difference between suggestion and proof ... 282 

—several accused 

256, 258, 

277 

— discrepancies 

240, 253, 270 

— simple and direct 

... 

258 

— dispassionate and impartial 

256, 259 

— statutory duty 


238 

— distinction between pure law and 

question 

— systematic 


253 

of fact 

... 252 

— theories and suggestions in 


266 

— English law 

238, 241 

— undefended cases 


283 

— evidence, analysis of, 

254, 255, 261 

— weight of evidence 

256, 261, 

272 

— circumstantial evidsnee 

... 273 

— when may not be necessary ... 

238, 

241 

— details of evidence 

241,253, 264 

— witness, non-production of 

... 

577 

— full discussion at the bar of evidence 

... 241 

Charters 



— how to dealt with evidence ... 

... 260 

— of East India Company 


33 

— important 

... 253 

— 43 Eliz. (1600) ... 


34 

— non-production of evidence 

... 577 

— Jac. 1. (1609) ... 


34 

— points for or against accused 

... 253 

— 20 Jac. 1, (1622) 


34 

— qu antum of evidence 

... 272 

— 13 Car. 11.(1661) 


34 

— reading notes of evidence 

241,254,260 

—20 Car. IL (1668) 


34 

—reading whole of evidence 

264, 265 

—35 Car. 11. (1683) 


35 

— su mmary of evidence 

... 254 

—2 Jac. IL (1688) 

... 

35 

— systematic 

... 253 

—5 Will. 6^ Mary (1693) 


38 

—forms and contents of, vary with circums^ 

—13 Geo. L (1726) 


39 

tances in each case 

257 

— 1‘ Geo. IL (1727) 

... 

39 
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— 26 Geo. IL (1753) ... 40,41 

— 14 Geo. III. (1774) ... ... 45 

Cheating (Ss. 4 1 7, 420 I.P. C.) 

r—proper direction to Jury ... ... 423 

Ghnnical Examiner 

— includes Additional Chemical Examiner ... 493 

— proof of the report ... ... 493 

—report of ... ... 170, 490,493 

— not sufficient basis for capital punishment ... 170 

— when to be examined personally ... 494 

Child 

—act of a 83 I. P. C.) ... ... 359 

— leading question to ... ... 592 

— no age fixed in S. 118 Evidence Act ... 584 

--oath to ... ... ... 584 

— witness, examination of ... ... 581 

Choosing of assessors 

(See, Number of assessors) ... 153 

— left entirely to the Judge ... ... 154 

— of accused's nationality ... 135, 154 

— no challenge allowed ... ... 154 

— objection to be heard ... ... 154 

Choosing of Jury -{See, Number (tf jurors) 

— application of the provision of S. 275 to a 
person not entitled, whether invalidates the 
trial ... ... ... 135 

--by lot ... ... 137, 138 

— English'knowing jurors ... 137,138 

— exemption of jurors ... ... 137 

— method of ... ... ... 136 

— not necessary in every case ... ... 127 

— of accused's nationality ... ... 132 

— 'persons present in Court’, meaning of 141, 142 
— practice in the Calcutta High Court ... 139 

— riglu of challenge 

(See, Challenge) ... ... 141 

— rules as to, to be framed by High Court ... 138 

—when there is deficiency of persons summoned 

139, 142 

— where not in accordance with S, 276 ... 138 

Circumstantial Evidence 

— co.isiJeratio.n of accused's statement in 

cases of ... • • 209 

— evidence of conduct •.* ... 658 

— grave suspicion is not sufficient ... 215 

— must be incompatible with innocence 215, 273 
— what is .« 273 

• — want of explanation on part of accused ... 659' 
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Co-accused — (Sec, Confession of co-accused) 

— evidence of, after conviction on plea of 


guilty ... 122 

— plea of guilty of, whether to be considered 

against other co-accused ... 122 

— statement in examination of, whetficr 

evidence against other co-'accused 177, 209 

Cognate charge 

— addition of ... 478 

Cmnnienrruienf of Pr or rr dings ... Ill 

— first step at ... 112 

— distinct from commencement of trial ... 112 

— when begins ... 112 

Com menrenient <>f f rial ... 112 

— first step at ... 115 

— Judge cannot stop trial after ... 127 

Commission for exaniinaiion of ivltness 

— application for, wher^ to be made 157, 194 

— cross interrogatories ... 193 

— not to be issued without good reason ... 193 

— trial cannot go together with ... 158 

Conimifmeni 

— by whom can be made 111, 178 

— cannot be quashed after the accused 

pleads and is tried ... 158 

— cannot be quashed as based on evidence 

recorded under S. 512 ... 126 

— cannot be quashed on the ground of 

misjoinder ... 114 

— can only be quashed by High Court 104, 1 12 

—'Cannot be set aside on the ground of 

withdrawal of Jury charges ... 98 

Connmltrr. of Circuit ... 58 

C(on rn i t tee of Reve n n e. ... 60 

Comm iiiing Magistrate 

— attestation of a fact on the record by, 

is evidence ... 162 

— bound to examine all witnesses produced 

by prosecution ... 1 78 

— effect of amendment of S. 288 ... 178 

— evidence before 

(See, Depositions in the Preliminary huiuiry) 178 
— meaning of 174, 178 

Com m on Intention 

— 'act done by several persons in furtherance 

of (S. 34 I. P. C.) ... 358 

Common ofjjeet (See, Unlaw f til assembly) 

— charge to the Jury and misdirection 

regarding 379, 384 


93 
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OomplmnarU'^iSce, Private Prosecutor) 

— is merely a witness 103 

Complaint 

— addition or alteration of charge for which 

complaint is necessary 474,477 

Composition of Jury or assessors acoordiny to the 
nationality of the accused ... 132 

— application for, to be made by whom ... 1 35 

— application for, when to be made ... 134 

— misapplication of S. .215, whether invalidates 

trial ... 135 

— mixed panel of Hindus and Mahomedans ... 136 

— native Christians ... 135 

— separate trials for other accused of different 

nationality ... 156 

Cotnpoundable 

— alteration of charge which is ... 475 

Compromise 

— evidence of, not evidence of guilt ... 299 

Cofnptdsion {S. 9^ IP. C.) ... 363 

Compurgators ... 7,9 

Concealing ahdurted person (S. 3o8 I.P.C.) 

— proper way to charge Jury ... 407 

Conduct 

— absconding of accused ... 497 

— accused not bound to account for his 

movements ... 497 

— delay in making complaint ... 498 

— directions to the Jury ... 498 

— evidence relating to compromise ... 495 

— misdirections ... 498 

— noH'directions . . . 498 

— statement of witriess affecting ... 498 

—statement in confession of accused and his 

conduct ... 523 

— verdict mainly based on conduct only ... 658 

Confession 

— admissibility of, law on the subject ... 498 

— calling Magistrate to prove ... 4o5 

—discretion of Magistrate to record . . . 465 

— how brought on record ... 193 

—inadmissible in evidence may be taken in 

favout of co-accused . . . 529 

— induced by the Committing Magistrate while 

examing accused, whether admissible ... 176 

— Jury to be properly directed as to ... 501 

—leading to discovery of fact (sec Discovery) 

— made in the course of examination by the 

Magistrate, conviction based on it ... 176 
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Confession — {contd.) 

— Mere inculpatory admission is not ... 177 

— misdirections 500, 502 

— question as to whether accused was in 

custody of police ... 501 

— recorded under s, 164 may be put in under 

s. 80, Evidence Act 174, 195 

— recorded in the First Information given by 

accused himself ... 507 

— recorded without complying with the provision 
ofs. 164 ... 465 

— retracted, (see Heir acted confession ) 

— statement accompanying confession and 

conduct ... 523 

—voluntariness and truth of, duties of the 

Judge and the Jury ... 499 

Cofife%sion of co^accused (Sec, Co-accused) 

— as distinguished from evidence of 

accomplice 526, 527, 529 

—corroboration of 526, 528 

— has not the force of sworn testimony ... 209 

— is not to take the place of proof ... 529 

— misdirection, relating to 526, 528 

— self-exculpatory statement ... 527 

— uncorroborated, not sufficient 212, 527, 528 

— value of retracted ... 528 

— when may be taken into consideration 526, 64 1 

Confirmation of Death Sentence 

— power of High Court to go behind the ver- 


diet 

596, 598 

Consent 


— of prisoner, ineffective 

160, 161 

— of defence pleader to not calling 

further 

prosecution witnesses 

... 167 

— of accused to trial by successor 

of the 

Judge 

... 229 

— of girl in a case of rape, is a question for Jury 409 

— unnatural offence ... 

... 4II 

Conspiracy— -{S. 120 B, 1. P. C.) ... 

... 370 

Constable 

11, 36 

Construefive guilt 

... 384 

Contradiction 


—difference from ^impeaching credit' 

186, 445 

— bearing of S. 145 Evidence Act on 

S. 288 

Cr. P. C. 

... 186 

— bearing of S. 145 Evidence Act on 

S. 162 

Cr. P,C. 

... 444 

— without previous cross-examination 

on the 

point 
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OonvicHon^See, Minor offence) 

— illegal on a distinct charge not framed ... 324 

— on minor offence 

not charged where S. 238 applies 96, 323, 482 
—‘Without taking the opinions of the assessors... 350 
— on offence not charged, simply on pica of 

guilty on another charge ... ... 123 

— on offence not charged, where charge gives 

sufficient notice of facts proved 211,219 
— where charge might have been framed under 

S. 237 ... ... ... 323 

— on plea of guilty ... ... ... 121 

—on plea of guilty which is a lie ... 123 

— on S. 325 when charge was S. 459, illegal... 324 
— onS. 325 „ „ 149,325 ,,... 327 

-on S. 325 ,, , 304 „... 323 
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— on S. 332, 114 „ S. 302, 34,,.., 324 

—on S. 325 „ Ss. 147, 304, 325. 323 „... 324 

—on S. .326 „ Ss. 148, 304, 149 „... 324 

— onS. 325, 34 „ Ss. 325, 114 „... 324 

— setting aside of, on one charge, its 
effect on conviction on another 
charge ... ... 123 

Ooroners 1 1 , 46 

— evidence recorded before, not admissible 

under S. 33, Evidene Act ... 194 

— Jury ... 14 

Cotroboratwe Evidence ySee, AcroiHplire) 185, 186 
— in case of sexual offences ... 409 

— in case of unnatural offence ... 411 

Council of Thirty ... 7 

Counsel — (Sec Pleader) 
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Counsel — {contd). 


— not to place before Jury matters which 


they do not propose to prove 

... 293 

— not to address often 

... 260 

Counterfeit coin 

— possession of (S. 243 I.P.C.) 

Court — ^(See, Sessions Judye) 

... 392 

— administration of criminal justice by 

196, 226 

— meaning of, in Jury trial 

... 82 

— not to deal with matters within discretion of 

the Crown 

... 103 

— power of, to ask any question 

... 192 

— power of, to ask of the Local Government 

for information 

... 110 

— power of, to examine witness 

191, 217 

— power of, to order production of document 192 

Court Inspector 

... 99 

Courts of Circuit 

... 63 

Court of Directors 

... 38 

Court of Oyer and Ter miner 

... 39 

Court of Queen's Bench 

9 

Cout't of Req uests 

Court of Session (See, Sessions dndye). 

... 40 

— meaning of ... 

... 85 

—original jurisdiction of 

... 476 

— what trials before, shall be by assessors 

... 97 

— what trials before, shall be by Jury 

... 91 

Ch'hninal Breach of Trust (Ss. 406, 409 L 

P. C.) 

— proper directions in cases of ... 

Crim inal Case 

... 417 

— evidence in, does not vary with the 

enor*- 

miry of the crime 

211, 272 

— parties in 

... 102 

— to be established beyond reasonable doubt 301 

Criminat intent 


— not necessarily imputable from actions 

contrary to provision of law 

... 274 

Orrmmal taw 


— growth of, in Bengal Presidency 

57, 60, 64 

— growth of, in Madras Presidency 

... 65 

— growth of, in Bombay FVcsidency 

... 66 

— consolidation of, in India 

... 72 


— acting under the Public Prosecutor, 


— in India is a rationalis^i^l version of English 


position of ... 1 0 1 

— instructed by a private person, position of 103 
—duty of, in pleading exceptions ... 284 

— duty of, in bringing to the notice of the 
Judge a point omitted in summing 
up to the Jury ... 284 


law ... ... . 17 

Ci'iniinal Procedure Code, 1S0I ... 73 88, 143, 144 
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S. 244 ... ... ... 466 

S. 379 ... ... ... 238 

Ss. 403, 406 663 
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Oriminal Procedure Code 1898 
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S. 322 ... 

83, 662 

S. 162 ... 


... 434 

S. 323 ... 

... 662 

S. 215 ... 


... 114 

S, 324 ... 

... 97 

Ss. 266-270 


... 81 

Ss. 327, 328 

... 662 

Ss. 271-273 


... Ill 

S. 351 

... 662 

Ss. 274-283 
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— 129 

S, 372 
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Ss. 284-285 
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S. 373 

198, 483 

Ss. 286-288 


— 157 

S. 374 

... 483 

Ss. 289-296 


— 190 

S. 403 
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Ss. 297-299 
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- 233 

S. 406 

... 663 

S. 307 


— 703 

S. 407 

... 662 

S. 342 


— 194 

S. 408 

... 662 

S. 344 
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... 93 
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175, 177, 193 

— Sections quoted 


3.418(2) 
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— 596 

S. 119 

... 434 

S. 434 

— 

— 633 

S. 249 

... 185 

S. 492 


98, 100 

S. 255 

... 238 

S. 493 


101, 102 

S. 263 

... 665 

S. 494 


... 104 

— Sections referred to 


S. 531 


... J13 

S. 256 

... 239 
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... 113 

S. 257 

... 239 
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... 95 

S. 263 

... 663 

S. 539 B 
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S. 425 

... 124 

S. 561 A 


... 610 
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... 467 
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S. 7 
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S. 177 
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— Sections referred to 
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... 86 

S. 269 

... 93 

S. 194 


... 87 

S. 540 

... 222 

S. 194 (2) ... 

... 

... 89 

S. 558 

... 93 
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... 87 

Criminal Procedure Code, 1898 


S. 213 

... 

87, 111, 113 

— misdirections on, (See Misdircci ions on 


S. 221 


... 116 

Sections of Code, 11 ) 

S. 225 


... 116 

— not exhaustive 

146, 147 

S. 226 


... 468 

—regulates the proceedings in all Criminal 

S. 227 

... 
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... 87 
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... 116 
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— of the witness, remark of the Judge on 

... 172 
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S. 29 

... 199 

S. 30 

122, 177 

S. 33 

... 181 



744 


TRIAL BY JURY AND MISDIRECTION 


Evldcnec Jr / — (contd.) 

Sections referred to 

S. 33 Exp. ... 102,194 

S. 79^90 ... ... 223 

S. 80 ... ... 174,180,489 

S. 105 ... 125,216,285,300 

.S. 114(a) ... ... 412,413 

S. 114(b) ... ... 548 

S. 114(c) ... ... ... 489 

S. 114(g) ... ... ... 165 

S. 138 ... ... 159, 193 

S. 145 ... 180,181,186,445 

S. 153 ... ... 186 

S. 154 ... ... 186 

S. 155(3) ... ... 186 

S. 157 ... ... 185 

S. 162 ... ... 192 

S, 165 ... ... 462 

S. 166 ... 172, 193 

Exmninnl ion 

— cross-examination of a witness not called ... k)3 

— evidence to be recorded in the first person 160 
— includes cro.sS'examination and re-exami- 
nation ... ... 159 

— means oral examination ... ... 159 

— not oral, whether conviction to be set aside 160 
— reading out of the previous deposition is not 159 
--to be held in presence of accused ... 173 

— utility of oral ... ... 159 

Exaniination of Accuncd (S. 342) 

— adver.se inference from refusal to answer 

qucbtions in ... ... 208 

— adverse inference from want of explanation 

on part of accused ... ... 659 

— at any stage ... ••• 198 

— cannot be cross-examined with reference to 

a statement before the Police ... 442 

— cannot take place until some evidence is 

recorded ... 196, 197 

— charge to the Jury ... ... 485 

— circumstances under which, held ... 194 


— discretion where given to Court to hold 

173, 199.203 

— does not include statement recorded under 
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— discovery of (See, Discovery) 

194 

—charge to Jury and misdirections 

387,389 


Page 

False Personation 

— as a juror ... ... 147 

F al si fir at ion of aeeou • 4 7 7 A. ) ... 428 

Fatwa ... ... 67 

F i 71 ger ■‘print (See, Expert Kvidenre) 

— corwiction on ... ... 170 

— Court may direct the accused to give ... 208 

— expert's evidence on ... 170,534 

— identity of thumb-impressions is matter for 

Jury ... ... ... 534 

Fining of Jurors ... ... ... 2^ 

— for non attendance at the adjourned sitting... 229 
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S. 80 

217 

Ss. 201, 302 ... 

... 92 

S. 339 

... 217 

Ss. 395, 396 ... 

... 94 

Ss. 395, 396, 412 

... 95 
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—first efforts at the introduction of English 

Criminal law 

... 33 

— growth in Presidency Towns ... 

... 46 

— Moffasil 

47, 74, 84 

— Madras Presidency 

... 65 

— Bombay „ 

... 66 

—Bengal „ 

... 67 
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Police Diary 

— misdirection ... ... ... 464 

— Police-officer refreshing memory from 464 

— prepared under S. 47A of Calcutta 

Suburban Police Act ... ... 453 

-■“Statement recorded in, not previleged ... 444 

— use by the defence of ... ... 444 

— what is intended to be recorded in ... 444 

Police Invetftiyalion (.See, Invesfif/aNn!/ 

Police officer 

— Statement to police in course of 


Statemenf to police) ... 451 

— statement prior to commencement of ... 462 

Pont Mortem .Report (See, ^ledical Evidence) 
Postponement — (See, Adjournment) ... 114 

Possession of Stolen Property (See, Stolen 
Property) 

— inference of dacoity from ... 421, 537 

— inference of murder from ... 537, 538 

Pofaif ... ... ... ... 65 

Preliminary Objection 

— misjoinder ... ... ... 114 

— res judicata ... ... ... 117 

— want of jurisdiction ... ... 113 

Presidency Town 

— first efforts at the administration of English 

Criminal Law in ... ... 33 

— local limits of ... ... ... 86 

— when considered to be a distinct ... 86 


Pt'csiiniption fSecj Misdirect km on Sections of 
Codes and Kvidenee Act, llh) 

— duty of the Judge and Jury when making 


presumptions of fact ... ... 538 

Previous Cojiviction (Sec, Bad character) 

— addition of a fresh charge of ... ... 478 

— cross-examining accused to prove ... 197 

— disclosed in the course of defence evidence 536 
— prisoner himself disclosing his ... 536 

— reading out charge relating to ... 1 16, 536 

— record of trial not to show reference to ... 536 

— reference to, when to be made 356, 535 

— separate charge for ... 536 

—statement of, in accused's examination ... 177 

Prisoner — (Sec, Accused) 

— holding up his hand .... ... 113 

— must not be brought in chains ... 113 
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Private Prosecutor— (See, Gomplainant) 

— is only a witness ... ... 103 

— may apply in revision ... ... 103 

— may conduct a prosecution ... ... 103 

— not recognised in Cr. P. C. ... 102, 103 

Privileged conmiunieaiion 

— Judge to decide whether it is ... 292 

Privy Council Appeal 

— absence of objection to illegal procedure 

during trial, effect of ... ... 656 

— application to Privy Council direct, where 

High Court is without Letters Patent ... 652 

— application for leave to, and hearing of 

appeal, judged on the same footing ... 653 

— bail to accused ... ... ... 656 

— Clause 41 of Letters Patent ... ... 652 

— contention based on the meaning and effect 

of a Section of Evidence Act ... 655 

— different view of evidence ... 655,657 

— disregard of the forms of legal 

procedure ... 652, 653, 654 

— does not lie from an order in revision ... 656 
— due and orderly administration of law 

interrupted ... ... 652, 653, 660 

— importance of the question of law not 

sufficient ... ... ... 653 

— His Majesty in Council is supreme over all 

Courts and persons ... ... 652 

— lies either by leave of High Court or special 

leave of Privy Council ... ... 652 

—misappreciation of evidence ... 655 

— mi.sdirection and illegality alone not sufficient 

653, 654 

— mistake of jurisdiction ... ... 654 

— mistake in admitting evidence ... ... 655 

— points not raised during trial deserve no 

consideration ... ... 643 

— prerogative of the Crown ... ... 654 

— practice of the P. C, ... 655 


— P. C. is not a Court of Criminal Appeal 654, 655 
— P. C. will not shoulder the responsibility of 

administration of criminal justice in India 655 


— questions of great and general importance ... 652 

— security for costs of appeal ... ... 656 

— substantial and grave injustice ... 652 

— verdict based on conjecture and guess ... 657 

— violation of a principle of natural 

justice ... 652, 653,654,655 

—want of evidence ... ... 657 
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Prity Council Apeal--[contd.) 


Prosecution (See, Public Pf^osecutor) 


• 

— when appeals to P. C. accepted 652, 656, 657 

— Court has not to deal with the morality of 

103 

— what are not good grounds for... 

65^ 

— in India is not private 


103 

Procedure in Jury (rials 


— must succeed on the strength of its own 


— in 

England generally 

14 

case and not on the weakness of the 


— in 

India, Ch XXIII, Cr. P: C. 

111 

defence 


167 

n 

commencement of proceedings 


— not bound to call all witnesses irrespective 



(See, Commencement of Pt'oceed- 


of consideration of number and 




ings) 

111 

reliability 


659 

ft 

*' commencemiint of trial (See, 


—practice in conducting 


103 


Com m enceincnt of Trial ) ... 

112 

Proof 



ft 

choosing of jurors (See, Choosing 


•"■burden of (See, Onus) 


300 


of Jurors) 

131 

— grave suspicion is not 


215 

ft 

opening of the case for the 


— moral belief is not 


313 


prosecution (See, Opening of 


— not affected by incidence of burden of 

301 


the prosecution case t 

157 

'“-suggestion is not 


282 

" 

'' examination of the witnesses for 


Prosecutor (See, Ihiblic Prosect4lor) 




the prosecution (See, fl 

159 

— Government is the 


103 


tendering the examination of the 


— in England 


99 


accused before Committing 


— in India 

... 

99 


Magistrate (See, Examination 


Thddic Prosecutor 




of the accused before tin- 


— appointment of ... 


100 


Committing Magistrate) ... 

173 

— duties of 


107 

tr 

" putting in the depositions of 


— include.? pleader acting under tlie 




witnesses before the Committing 


directions of ... 

101, 157 

, 211 


Magistrate (See, Depositions 


— in serious cases 

102 

, 103 


in the Preliniincin^ Inquiry) 

178 

-is the representative of the Crown 


103 

ft 

” other evidence called by the Court 

191 

— Local Govt, may appoint a special 


100 

tf 

" examination of accused (See, 


— Local Govt, is bound to supply information 



Examination of acmsed) ... 

194 

asked for by the Court through 


110 

tf 

'* asking accused whether he means 


— may appear and plead without 

written 



to adduce evidence 

210 

authority 


103 


summing up by prosecution when 


-may withdraw any charge 




accused does not mean to adduce 


(See, Withdrawal) 


JOI 


evidence 

210 

• -officials who are 


99 

tf 

" Court to consider v>/hether it is a case 


- person conducting a prosecution 

is not 



of no-evidence (See No'cvideacc) ... 

210 

necessarily a 


100 

•* 

Court to call on the accused to enter 


— powers of 


102 


into defence, if there is evidence ... 

210 

— Railway pleader and 


101 


defence 

213 

— should have no personal interesr 


100 

tr 

summoning of defence witnesses ... 

220 

- when competent to file appeal 




summing up by defence 

218 

against acquittal 

ion, 6 C 0 

tr 

" reply by prosecution ... 

222 

- whether bound to examine all witnesses ... 

162, 

tr 

" Judge's charge to Jury.., 

235 


165, 167, 659 

tf 

" retirement of Jury to consider their 


--withdrawal of a prosecution by a 

pleader 



verdict 

311 

not a 


101 

— delivery of verdict (See, Verdict) 

314 

Quemtum of proof 



Procuration of a minor girt (S. 366 A. I. P. C.) 


— in murder cases ... 


272 

—law and misdirection .... 

407 

— wrong direetjon as to 


272 
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Questions to assessors 

—answers to be recorded ... 352; 353 

— cross-examination illegal ... ... 353 

— for grounds of opinion ... ... 354 

— Judge not to probe deep into the reasons 

for opinions ... ... ... 354 

— when to be put ... ... ... 353 

Question to Judge 


(See, Fetiremeni of Jury) 
Question to Jury 


— cross-examination of Jury ... 316,326 

— for eliciting verdicts on each of 

the charges ... ... 322, 325 

— for opinion on certain part of the case ... 314 

— for specific findings ... ... 331 

— Jury misunderstanding law ... 316,326 

— lurking uncertainty ... ... 326 

— on absurd verdict ... 316,330 

— on ambiguous verdict ... 315, 325, 329 

— on general verdict on S. 304 1. P. C. ... 327 
— on incomplete verdict 315, 322, 325, 327 

— on special verdict ... ... 327 

— purpose and object of ... 325,326 

— record of questions and answers ... 331 

— reference to High Court, when verdict clear, 

though under misunderstanding of law ... 326 

— to ascertain reasons for verdict 325, 326 

— verdict clear, no questioning though Jury 

misunderstood law ... ... 326 

— where verdict clear, no questioning ... 316, 

325, 326, 327. 329, 330, 331, 428 
— whether provisions of law relating to, 

exhaustive ... ... ••• 311 

Quesior ... ... ... 3 

BajHi (S. 375 1. P. C.) 

— question of consent is for the Jury ... ^09 

— proper charge in a case of ... ... 4J9 

Beading out the charge ... 1 15, 1 16 

— omission to read and explain charge ... 117 

Beeeiving Stolen Property (Ss. 41 1, 412 1. P. C.) 

— no obligation on accused to prove that pro^ 

perty is his ... ... ... 418 

— reasonable explanation, whether believed 

or not ... ... 418,420 

— onus of proving guilty knowledge ... 419 

— proper direction in case of ... ... 420 

— recency of possession is a question for Jury 421 

Becorder's Court 

— establishment of ... .. 46 


Recording Evidence ... 
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... 172 

—in the hearing of the accused though 

not 

in his presence ... 

... 179 

— in the absence of jurors or assessors 

... 345 

— when given in a foreign language 

... 172 

Beftrence {S. 307 Or, RO,) 

— absolute majority, meaning of 

662,664 

— 'all or any of the charges' 

... 711 

— 'any accused person' 

... 712 

— assessment of weight of verdict 

703,726 

—benefit of the doubt 

... 728 


— can only be made by the Judge who held 

the trial, though he vacated the office 709 
— cases of offences tried partly by Jury and 

partly by assessors ... ... 710 

—difference between original criminal jurisdic- 
tion and jurisdiction as a Court of reference 6S^5 
— disagreement with verdict ... 338,710 

— effect of amendment by Act Xlll of 1896 695 

—Act XVIII of 1923 ... ... 703 

— finality of Jury's verdict affected by judicial 

decisions under the Code of 1861 663-665 

— finality of Jury's verdict affected by judicial 

decisions under the Code of 1872 663-685 

— finality of Jury's verdict affected by judicial 

decisions under the Code of 1882 686-694 

— finality of Jury's verdict affected by judicial 

decisions under the Code of 1 898 

(up to 1923) 695-702 

—finality of Jury's verdict affected by judicial 


decisions under the Code of 1898, 


later decisions 

... 704 

— High Court's power on 

... 721 

— history of Jury Reference 
" "no provision for in 

the Code of 1861 ... 

662, 663 

" " provision for, in 

the Code of 1872 ... 

665, 672 

" provision for, in 
the Code of 1882 ... 

685, 694 

" " provision for, in 

the Code of 1898 ... 

694, 703 

— interference with unanimous verdict 

700, 703 

,, in case of circumstantial 

evidence 

701,702 


where verdict not unreasonable 

or perverse 696, 701, 703, 705, 707, 
708, 709 

when Judge and Jury agree on 
a particular question 702 
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— When Judge and Jury disagree on a 

partis 

cular question 

697, 699 

— Judge's discretion 

... 338 

— Judge's duty 

... 338 

— later decisions of Calcutta 

... 704 

V „ Bombay 

... 706 

V Madras 

... 707 

/, „ Allahabad 

... 707 

„ Patna 

... 70S 

,, „ Lucknow 

... 709 

n Nagpur 

... 709 

— letter of reference and charge to Jury 

... 698 
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... 720 
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338, 7)0 

— object of Legislature in enacting S. 307 

... 689 

— offence on which the Jury could 

have 

convicted 

— on minor charge, after agreement with 

... 728 

verdict on major charge 

702, 7U 

— ^opinions', meaning of 

... 724 

— procedure on the hearing of ... 

... 724 

— principles wfiich should guide the High Court, — 

opinions of the Calcutta High Court 

705, 706 

Bombay " 

706, 707 

Madras " 
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Allahabad " 
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Patna 
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Lucknow " 

709 

Nagpur " 

709 

— recording grounds of opinion ... 

... 716 

— recording judgment of acquittal or conviction 

on any of the charges tried... 

... 718 

— reference not in proper form ... 

... 717 

— return of reference 

... 718 

— 5s. 305 and 307, mandatory ... 

... 338 

— Ss. 307 and 418Cr. P. C. ... 

... 730 

— S. 3l0 Cr. P. C., trial of charge under 
— Sind Judicial Commissioner's Court 

703,718 

cannot make reference 

... 710 

— 'subject thereto', meaning of ... 

... 724 

— “The Judge*' amendment made 

... 709 

— unreasonable verdict 
— verdicts induced by Judge's mistake or 

... 726 

misdirection 

... 727 

— when the Judge should refer ... 

— whole case to be referred including the 

... 712 

verdict agreed in 

719 

—whole case open to High Court 697, 698, 7C0 


Refreshing memory 
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Refusal to plead 

... 124 

Regulating Act 

... 43 

Regulations 

— of Bengal, Madras & Bdmbay 

56, 63, 66 

—of 1787 (Bengal) 
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—of 1790 

... 63 

-1 of 1793 

... 63 

—IX of 1793 

... 99 

—VIII of 1816 
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—XIII of 1829 

... 99 

—VI of 1832 
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—X of 1827 (Madras) 

... 65 

—XIII of 1827 (Bombay) 

66 

— 1 of 1925 (Burma) 

... 98 

Remcnihmnrer of Criwinal Courts 

... 61 

Repugnancy 

—in the verdict 
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— statement of accused to police amounting 

to ... ... ... ... 451 

— what does not amount to ... ... 495 

— misdirections ... ... ... 495 

Hdiremml of Jury 311 

—communicating deliberations to public ... 312 

— deliberations to be private ... ... 315 

—dispersal of Jury after charge and before 

verdict ... ... 311,312 

— evidence of persons other than jurors 
as to the mode in which the verdict 
was arrived at, admissible . , ... 342 

— further deliberations, when verdict not 

unanimous ... ... 315,316 

— individual opinion of juror not to l:)e 

disclcsed ... ... ... 313 

—Jury have to decide on legal proof, not on 

moral belief ... ... 313 

—Juryman not to follow the opinions of fiis 
fellows but to exercise his own under^ 
standing ... ... 313, 314 

— Jury questioning the Judge ... ... 312 

— retirement of assessors, no provision for ... 346 

— sworn statement of juror as to what 
happened in the jury-room, not 
evidence ... ... 318, 341, 342 

— ‘Stranger's presence or conversation during 

deliberations of Jury ... 311,312 

Retracted Confession 
— admissibility of 


503 
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Betrmied Confession — {eontd . ) 

— Court has to consider ail circumstances 


to decide as to admissibility of ... 505 

— corroboration of, whether necessary 504, 505 

— directions to Jury regarding ... 503, 505 

— duty of the Judge as to ... ... 504 

— effect of retraction ... ... 505 

— evidence of motive is not sufficient 

corroboration ... ... 506 

— misdirection ... ... 503, 504 

— value and weight of ... 503, 504 
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on one Section and order retrial on 
another ... ... ... 322 

— objection to, when to be taken ... 113 

— on the ground of failure to examine a 

material witness ... ... 166 

— on the ground of no opportunity to 
defence given to rebut the evidence 

of a recalled witness ... ... 217 

Review (See, Letters Patent Review) 

— Judge cannot review his own judgment ... 634 
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— exercise of powers in, without notice to 

accused ... ... 103 

— High Court may inquire into the validity 

of reasons for discharging a Jury, in ... H6 
— High Court may review the discretion of the 

Judge in admitting a previous deposition 188 
—High Court may not interfere with order 

of acquittal in ... 600 

—High Court should not interfere with the 
discretion of the Judge allowing defence 


to call a witness ... 220 

— High Court should be careful to interfere 
with the discretion of lower court to 


allow amendment of charge 

... 481 

- — private prosecutor may apply in 

... 103 

Right of Ghailenge (See, Challenge) 

14 

Right of Private Defence 


— S-s. 96.-104 I.P.C. 

... 364 

Right of reply 


— erroneous decision on 

... 223 

— previous law 

... 222 

— when accrues 

211,222 
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Rifjkt of reply— {aonid,) 

— when documentary evidence is put in ... 223 

—when a legal point is raised by the defence 223 
Rioting (Ss. 147, 148 I.P.C.) 

— law and misdirections relating to the 


offence of 379, 383 

Robbery (S. 392 I.P.C.) ... ... 413 

— distinction between theft and ... ... 413 

—misdirection ... ... 414 

Rule of Court 


— Judge to refer to exact terms of law 
and instruct the Jury and not to refer to 


commentary ... ... 543 

— power given to do a certain thing in a certain 

way must be done in that way ... 465 

Same Jurors or As^sessors 

— may try several cases in succession ... 127 

Samtion 

— conviction on charges different from thoce 

given in ... ... ... 474 

— want of, whether cured by S. 537 ... 473 

Sanction of Local Government 

(Ss, 127, 128 Cr. P. C.) 

-charge to Jury ... ... 431 

— conviction on charge different from that 

given in ... ... 474 

Search List 

— items in, how to be proved ... ... 169 

Search witness 

— should be called by the prosecution 169, 431 
— to be selected by police ... ... 431 

Sedition (S. 1 24 A. I. P. C.) 

— law and misdirection on ... ... 372 

Smtence 

— appeal may lie on the question of ... 606 

— enhancement of ... ... 630 

— legality of, a question of law ... ... 642 
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(See, Gross-cases) 
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Separation of Jurors ... . . 232 

(See, Locking up ike Jury) 

Sessions division ... ... 86 
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— appointment of ... ... 85 
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— can direct Jury to find a verdict of not-guilty 


when no evidence ... ... 211 

— can examine additional witness ... 19I 

— can hold separate trials when mis^joinder ... 114 
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Shire- Moot ... ... 7 
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— trial under S. 1 24 A I. P. C. 137 
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— when summoned 137 
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(See, Pleas) 125 
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— effect of improper admission of 
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— history of the Section 
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— misdirection as to 

... 463 
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... 444 

— law as it at present stands 

... 438 

— of accused • ... 448,449,455 

— what docs not amount to 

... 447 

— whi ther S. 162 override.? S. 27 Evidence 

Act 

... 454 
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11 Henry VI!. c. 3 
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1 Henry VIII. c. 6 
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9 and 10 Will 111. c. 44 (1698) 

... 38 

11 and 12 „ c. 12 (1700) 

... 38 
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... 43 
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... 55 
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... 466 
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... f335 
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... 466 
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... 91 
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... 85 

Ss, 71,72 

... 88 

Staying Proceedings 

... 127 

Stolen Property 


(See, Possession of Stolen properly , 


Receiving Slolen property) 


— alternative presumption allowed by S. 

114, 
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... 539 

— length of lime 

... 537 

— misdirection 

537, 538 

— presumption arising from possession 

of, 

S, n4(a) 

... 537 

— presumption not corifmed to these 

but 

other offences 

... 537 
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Stolen Property — (eonld.) 


Surat. Factory at 

... SI 

— recent possession of ... 418, 421, 

538 

System of Jury Trial 


— recent possession, question for Jury 

538 

—a remarkable feature of English jurispru- 

Stopping Trial 

127 

dence 

... I, !0 

— on the desire of Jury 

161 

— development in England of ...4, 6, 

8, 10, 11, 12 

Summing up by Defence 


,, in India 

... 46 

— charge does not give sufficient notice of 


(See, Introduction of Jury System in India) 

facts proved 

219 

— difference of English system from 

other 

— criminal intent 

219 

systems 

... 15 

— defence false 

219 

— distinctive characteristics of 

1 

— different common object 

219 

— general features of 

... 13 

— onus on the prosecution 


— general procedure of 

... 14 

(Sfle, OWMS) ... ... ?09, 219 

— in ancient India 

... 4, 51 

— prosecution evidence partly false 218, 267, 

269 

— ^in modern Europe and America 

15, 16 

— technical points to harass accused 

219 

— merits and demerits of 

... 18 

— where two or more accused 

218 

— modes of trial akin to 

4 

Summing up by Judge 


— origin of 

2 

(See, Charge to Jury) 


— ‘prized by Englishmen 

... 1, 28 

Summing up by Prosecution 


Theft (S 379 1. P. C.) 

... 412 

— no, when accused says that he rn.vins to 


— misdirection 

7 

adduce evidence 

210 

Thegtis 

7 

— more than once 

260 

Toivn-vioot 

7 

— right to begin carries with it the right to reply 

211 

Town reeve 

T 

( 

— written arguments 

223 

Toum ships 

7 

Summoning of Assessors 

153 

Transfer of Trial 

... 114 

— penalty for non-attendance ... 

156 

Trial 


— persons summoned as jurors cannot act as 


— adjournment of ... 

115, 126 

assessors 

153 

— arraignment is not 

... 113 

Summoning of Defence Witness 


— de novo (See, De novo trial) 

... 229 

— Court's power to allow 

220 

— meaning of 

... 82 

— duty of the person summoned... 

220 

— new, when may be ordered ... 

... 115 

-—not named in the list 

220 


82 

— powers of High Court under S. 428 

221 

w4 U li 1 • • . 

— proceeds after plea of not guilty 

... 126 

— refusal to summon 

221 



— when a charge is altered 

220 

Trial by Battle 

... 8, 10 

Summoning of Jurors 


Trial by Jury 


— number of jurors to be summoned 

136 

— adjournment of 


— of English-knowing jurors 

137 

(See, Adjournmejit) 

... 228 

—objection as to, can be taken at laic stage 

137 

— aim of 

255, 304 

— penalty for non-attendance 

137 

—attendance of jurors at the adjourned 

— whether direction in S. 326 mandatory 

137 

sitting of 

... 229 

Superintendent of Legal Affairs — 


— commencement of 

... 112 

(See, Jjegal Renienibrancer) 


— continuation of, by the successor of 

the 

Supervisor 

58 

Judge 

... 229 

Supreme Court 


— Courts to hold 

... 84 

— criminal trials in ... 

45 

— difference between the English and 

Indian 

— establishment of, in Calcutta ... 43, 45 

systems of 

... 82 

„ „ Madras ... 

46 

— distinction from trial with assessors 

86, 97 

Bombay ... 

46 

—essence of 
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Trial hy Jury--(rontd,) 

— history of the system of 

(See, System of Jury Trial) 

— how arises ... ... ... Ill 

— is a substantive right ... ... 82 

—juror acquainted with relevant facts may 

be examined as a witness in ... 193 

— locking up of Jury 

(See, Locking up Jury) ... 230 

— meaning of ... ... ... 82 

— must proceed after the Jury are sworn ... 157 

— must proceed dc die in diem after once 

commenced ... ... 1^8,229 

— -of several cases in succession ••• 127 

— preliminary objection to ... 113 

— procedure in (See, Procedure) 


— questions may le put by juror to the 


2Hal together of Jury and mm-jury offemcH — 

(contd.) 

•—Judge may consider the entire evidence 
though pan of it was disbelieved by the 
Jury ... ... ... 97 

— Judge must take the opinions of the jurors as 
assessors on nonjury charges though he 
disagrees with the verdict on the Jury 
charges ... ... ... 349 

— Judge should explain to the Jury their 

double capacity,.. ... ... 93 

— Judge trying with assessors may convict on 

minor Jury offence not charged 9*\, 93 

•order in which the verdict and the opinions 

are to be taken ... ... 94 

—practice uiider the Covles of 1861 .and 1 S72 93 
• practice under the Code of 1882 ... 93 


witnesses at ... 172, 193 

— transfer of ... ... ... 114 

— underlying principle in ... ... 137 

— vitiated for norvcompliance with provision 

of S. 274 ... ... ... 132 

— when a Judge or Jury may be exatnined as 

a witnes.s ... ... ... 226 

— when a juror is unable to attend ... 144 

— when a juror is discharged ... ... 144 

— when does not take place ... ... 112 

'rrial hy Peers ... ... ... 3 1 

Trial of Cadwmc ... ... 28 

„ Dudley ... ... ... 29 

„ Einpson ... ... ... 29 

„ Hackury ... ... ... 28 

„ Nund Kumar ... ... 32, 42, 43 

„ Sir Ehji Impey... ... ... 40 

„ Sir Roger Casement ... ... 3! 

„ William Pen and William Mead ... 30 

2rial together of Jury and non'jury o/fenccs 
— acquittal on jury.-offence, conviction on non^ 
jury offence, retrial for latter only not 
illegal ... ... ... 94 

— conviction on non-jury offences against 

verdict ... ... 92, 97 

— Judge bound to constitute all and not some 

only of the jurors as assessors ... 92 

— Judge cannot convict on offence not 
charged without taking the opinions of the 
jurors as assessors ... ... 94 

— Judge's failure ta take the opinions of all 

the jurors as assessors ... 94,349 


-*-S. 269 (3) not applicable when all are Jury 

offences or all non-Jury offences ...93, 94 
— whether the non* Jury offonari were tried as 

non-Jury or Jury cases in a question of fact 97 
'frial ivith Assessors 

— accu.sed entitled to an order of acquittal or 

conviction and not of dijcliarge only in ... 357 

— adjournment of (See, AdjoM'ntnent) ... 228 

— assessor acquainted with relevant facts may 

be examined as a witness 193, 226 

— assessors arc not members of the Court ... 356 

— assessors are members of Court for judging 

evidence ... ... 97, 155 

— assessors cannot act on their own 

knowledge 346, 355 

— assessors do not forrn a body like the Jury 

but give individual opinions 97, 348 

— -assessor may put questions to witnesses 

172,193,347 

— assessor unable to understand the language 153 
— contrast with trial by Jury 86, 97, 98, 343, 352 
— conviction for offence not charged ... 350 

— deaf and blind assessor ... 153 

— fixing of assessor for non-attendance ... 229 

— fresh trial after taking the opinions of assessors 354 
— is vitiated if evidence 6 recorded after 

discharge of assessors ... 92, 346 

— Juiige is the sole tribunal ... ... 356 

— Judge may convict on minor Jury offence 

not charged ... ... 94, 98 

— Judge may sum up evidence ... ... 345 

— Judgment (See, Judgment) ... ... 354 
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Trial with AsstiBsors — (contd,) 



Validity of Trials wrongly held by 


— less advantageous than Jury trial 

... 

98 

Jurors or Assessors, 

— no distinction and procedure from Jury 


— accused entitled to the opinion of the Judge 

trial up to defence 

98, 343 

in non-Jury cases 

... 97 

— no provision for laying down the law 

345,349 

— appeal in such trials, whether lies on 

facts 

— no provision for retirement of assessors 


346 

as well ... 

96, 324 

— number of assessors 



— defect can be cured under S. 536 


(See, Number of assessors) 

... 

152 

(2; Cr. P.C. 

... 95 

— object of appointing assessors ... 

345,352 

— Judge can refer if he disagrees with the 

— opinions of assessors 



verdict but cannot convict ... 

95, 96 

(See, Opiniofi of the Assessof^s) 


347 

— objection as to, when to be taken 

... 95 




— objection taken after verdict has no effect 95, 96 

— procedure where an assessor is unable 

to 


— scheme of the Code shows that assessor 

trial 

attend 


155 

is less advantageous 

... 98 

— recording of summing up 


346 

— trial invalid if held inspite of objections 

95,98 

— reopening the case after taking opinions 

of 


— whether a trial was held by Jury or 


assessors ... 349, 351, 

352, 354 

Assessors in a question of fact 

... 96 

— same assessors may try several cases 

in 


Verdict 


succession 

127, 154 

— absurd 

... 316 

— strong opinion expressed by assessor in 

the 


—against each accused severally 

... 322 

course of 


228 

— ambiguous 

... 315 

— when begins 

• •• 

153 

— amendment of 

... 335 

»~when ends 


353 

— based on moral instead of legal proof 

... 273 

— when first introduced 


97 

— benefit of the doubt 

314, 318 

—when invalid ... 153, 

154, 

351 

— challenging of, by a juror after delivery 

— where no Notification under S. 269 

... 

97 

by foreman 

314, 317 

— whole of the evidence to be placed before 


— confused . 

... 316 

assessors 


346 

— construction of 

... 331 

Undefended Gases 



— delivery of 

... 314 

— Court’s duty to put questions in cross- 



— disagreement with 

... 338 

examination 


171 

— dissent from 

314,315 

— Court's duty in murder cases to appoint a 


— distinction in respect of, between High 

pleader 


171 

Court and Sessions Court ... 

336, 338 

Unlawful Assembly 



— English law as to 

... 337 

—constructive guilt of a member of 



— final, after questioning 

313, 314 

(S. 149 I.P.C.) 


384 

— further charge after delivery of 

315, 316 

— hiring for (S. 150 I.P.C.) 

... 

386 

— general 

... 318 

— Jury to be told what constitutes 

... 

379 

— genuine 

... 313 

— rioting (S. 147 l.P.C.) 

... 

379 

— influenced by private knowledge of juror 

.. 318 

— rioting armed with deadly weapon 



— influenced by admissible though not 

(S. 148 I.P.C.) 

... 

383 

formally proved evidence ... 

... 298 

Unnatural off cnee (S. il7 7 I. P. U) 



— influenced by inadmissible evidence 

295, 299 

—consent immaterial in case of ... 


411 

— influenced by expression of opinion 

out- 

— necessity of corroborative evidence 


4II 

side Court 

... 318 




— impeachment of ... 

... 341 

Using a Forged Ditetimeni (S. 471 I.P.C.) 



— in a case triable with assessors 


— law and misdirection on‘ 


426 

(See, Validity of Trials wrongly held 

Uttering False Coins (S. 489 B. I.P.C.) 



try Jury or Assessors) 

... 338 

— misdirections 


428 

— incomplete 

... 315 
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V^erdiet-^ieontd.) 


—inconsistent 

... 317 

— intermediate 

... 313 

—Jury not properly constituted, effect of ... 706 

— Jury pressed to arrive at, unanimous''verdict [ 660 

— majority, given out as unanimous 

... 317 

— meaning of 

... 312 

„ , in S. 423 (d) 

... 313 

— meaning of 'opinion' in S. 303 

... 336 

— mercy recommend along with 

320, 321 

— mode of delivery of 

... 318 

— must be taken once prisoner is given to th? 

charge of Jury 

1 19, 123, 125 

— not unanimous 

... 315 

— observations of Jury after 

... 320 

— on each charge 
— on offences not charged 

315, 322 

(See, Conviction) 

... 323 

— once accepted, cannot be disagreed 
— question on 

with ... 338 

(See, Questions to the Jury) 

— reasons for 

320, 325, 326 

— reconsideration of 

315, 660 

— sentence to be suitable to 

... 339 

— settled by casting lots 

... 318 

— special 

... 318 

— unanimous and majority 

... 322 

— vitiated by dispersal of Jury before 

delivery 

of 

... 312 

„ conversation with strangers after 

charge 

312 

„ conversation with strangers before 

charge 

... 342 

„ presence of strangers during deli- 

beration of Jury 

... 312 

— when a nullity 

... 147 

— when does not prevail 

337, 338 

— where Judge not bound to take the verdict 

on all the charges 

... 322 

— where Jury found to be biased 

... 228 

■ — where there is minimum of evidence 

... 250 

Waiver (See, Consent) 


— plea of guilty amounts to waiver 

of trial 

1 19, 195, 199 

Wandering gang of thieves 


— proper direction as to association 

... 417 

Wergild 

... 6 

Witena-gc-niot 

7 


Withdrawal of Oharge 

— added at the commencement of trial ... 472 

— aggrieved party cannot be heard in objec- 
tion to ... ... 105 

— application for ... ... 472 

— at the appellate stage ... ... 105 

—by a pleader ... 10 1, 105 

— by a Court Inspector ... ... 101 

— by Advocate General ... ... 107 

— by Public Prosecutor ... 104,601 

— by Sessions Judge ... 98, 213,472 

— cannot be made after verdict ... 322 

— effect of, in Sessions Court is acquittal ... 104 

— for want of sufficient evidence ... 165 

— interference in revision with the order of 103, 107 
— must be with consent of Court ... 105 

— of rest of the charges on withdrawal on 

one ... \07t 321 

— recording reasons for permitting ... 103 

— to secure witness ... 106 

•—attendance of ... ..161 

—called by Court ... 191,217 

— called by defence 

(See, for Dvfmev) 

— child witness, examination of 581 

— defence entitled to fiave all material witnesse:; 

called ... 166,169,639 

— evidence of, how to be recorded ... 161 

— examination of (Sec, .Kjom /nation) 

— eye-witness ... 167, 168, 659 

— in murder cases ... 164, 166 

— not called, adverse inference 163, 165, 577 

— not examined before Committing Magistrate, 

whether can be called by prosecution 158, 171 
— order of examination of ... ... 161 

— police not bound to send up a false or 

unnecessary ... ... 164 

— persons named by defence as real offender, 

to be called by prosecution ... 169 

— persons whom the prosecuti'in should call 168,659 
—previous statement outside Court of ... 297 

— reasons which are not good for not calling a 166 
— record of the demeanour of ... 172 

— unnecessary ... 166, 167 

— when to be released from attendance ... 161 

— who has forfeited his pardon ... 164 

—who may not be examined by prosecu^ 

tion 162, 166, 659 
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Witness called by Oourt 191,217,220 

—opportunity given for cross^xamination ... 217 

Witness for Defence 

—cannot be called by Court in the midst of 


prosecution evidence ... 217 

-cross-examination of, by another accused ... 217 

— no adverse inference for not calling ... 191 

— ^not named in the list given by accused ... 217 

—present in Court ... ... 220 


Writ of Mandamus 

—issue of, by King's Bench for examination of 

witnesses in India ... ... 44 
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Written Statement of Accused 

— cannot take the place of examination 

of accused ... ... 2C1 

— in the preliminary inquiry admissible under 
S. 287Cr. P. C. ... ... 17^ 

—in Sessions trial, no provision in the Code ... 20 
—joint statement of all accused ... 202 

—liability for false statement in ... 20 

— promise to file, at Sessions trial, does not 
preclude examination under S. 342 Cr, P*C. 195 
— proof of, alleged to be false by prisoner ... 296 
—voluntary statement ... 175,209 

—when conclusive against accused ... 209 

Zeminder 

— position and power of ... ...58,61 









